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t1l This is an application in terms of Rule 28 of the Unifornr Rules of Court in
terms of which the Applicants' seek the following relief:

1' That the First and Second Applicant be granted leave to amend ilreir Notice of
Motion in the review application launched under the above case-number in

accordance with the Notice of Intention to Amend dated 1 November 2O1g:

a' By inserting additional paragraphs 2,A and 28 before existirrg paragraph g

of the Notice of Motion, as follows:

"2A. Reviewing and setting aside the decisions of the Respclndent takerlr

during October 2019 to issue the Letter of Assessment and the Additional

Assessments for the tax years 2014, 2015, 2016 and 20'17 to the Firsi
Applicant; and

28. Directing, insofar as may be necessary, that it is in ilre interests o
justice that the relief sought in prayer 2A be dealt with at thisr stage, prio

to any internal remedies being finally exhausted;"

b. By inserting additional paragraphs 4A and 48 before existing paragrap

5 of the Notice of Motion, as follows.
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"4A' Reviewing and setting aside the decisions of the Respondent taken
during October 2019 to issue the Letter of Assessment and ther Additionral
Assessments for the tax years 2014,201s,2016,2017 ztnd 201g to the
Second Applicant;

48' Directing, insofar as may be necessary, that it is in the interests of
justice that the relief sought in prayer 44 be dealt with at thiis sitage, prior
to any internal remedies being finally exhausted;"

2. Directing that:

The Respondent is entitled to file a further answering affidalrit in the main
application to deal with the relief sought in prayers ?_A, 2Et,4,A and 48 ot
the Notice of Motion within 15 days of the date of this order: and

The Applicants are entitled to file a further replying affidervit in the main
application within 10 days of the filing of the further answerring affidavit.

3. Directing that the costs of this application be borne by:

a. The Applicants, in the event of this application not being opposed; or

b. The Respondent, in the event of the Respondent opposing the relief
claimed herein.

I am deciding this application on the papers and the written heads of
argument. I also posed written questions to the parties concerning what I

thought was the crucial point to be decided, and I received proper repliesf

which I appreciate.

In most instances an application for an

not involve rousing the troops towards

nature of a preliminary skirmish whic

context, give one or other party an ad

In most instances such amendments a

a

b

I2l
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opposing party of its main or most efficient weapon, in the futrure confli
which case it can truly be said that the amendment will cause s;uch prei

that cannot be remedied in future.

l4l In my view this is the question that must be asked and answered in the prese
proceedings.

the sake of convenience):

5.1 Part llA of the lncome Tax Act deals with "lmpelrmissible

avoidance arrangements".

section 80B of the Income Tax Act empowers sARS to <le,termine

tax consequences of any impermissible avoidance arrangement

various ways.

section 80J of the Income Tax Act provides that, prior to maki

determination of liability for tax under section goB, SARS rnust give

party notice that it believes that the provisions of part llA of ttre Act a

and must set out in the notice the reasons therefor.

5.2 on 13 November 2018, SARS officials issued a section

Notice ("80J Notice") to each of the Applicants regarding

preference share and security arrangements that had been entered in

5.3 For present purposes, it is not necessary to deal with the de

of those arrangements or sARS's reasons for adopting the view that

amount to impermissible tax avoidance arrangements. lt sruffices to

that the Applicants are of the view that there is no legal barsiri for su

conclusion.

5.4 section 9 of the TAA empowers the commissioner to withdraw

notice issued to any person.



on 1 9 February 2019, each of the Applicants addressed a request to the

commissioner in terms of section g of the TAA, requesting that the
relevant 80J Notice be withdrawn on various grounds.

on 5 March 2019, these section g Requests were refused by sARS.

5.5 on 29 March 2ct1g, the Appricants launched the MarinrApplication

in this Court seeking to review and set aside this clecision. The
Applicants did so relying on pAJA, alternatively the principrle of legality.

5.6 However, after the Replying Affidavits had been filed and while

the Main Application was still pending, in october 2019 sARS delivered
Letters and Notices of Assessment to the Applicants.

These Letters of Asselssment effectively embraced and adopted the

findings contained in the 80J Notices. In substance, they are identicalto
the 80J Notices.

The Notices of Assessment rendered the Applicants liable for additional

tax and penalties running to a total of approximately R 7g million in
respect of Absa and R 161 million in respect of United rowers (in both

cases, excluding interest at the prescribed rate of interest),

5-7 In light of thes;e new factual developments, the Appricants

delivered a Further Supplementary Affidavit dealing with the Letters and

Notices of Assessment.

In the Further supplementary Affidavit, the Applicants contend that the

decisions by SARS to issue the Letters and Notices of Assessment fall
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to be reviewed and set aside in terms of pAJA, alternatively the pri

of legality.

The Applicants rely on two grounds of review in this regard.

6.1 First, in the Main Apprication, the Appricants contend
the decisions by SARS to refuse to withdraw each of the
Notices were invalid and shourd be reviewed and set aside. lf
contention is rrltimately upheld by this court in the

Application, it f<rllows that the decisions by SARS to issue

Letters and Notiices of Assessment are then also invalid

to be reviewed iand set aside. This is because in the

valid 80J Notices, the decisions to issue the Letters and

of Assessment were themselves unlaMul and invalid.

6.2 Second, and in arny event, the decisions by SAR{} to i

the Letters and Notices of Assessment were taken

material errors of law orr the part of SARS. These are the

same substantirre errors of law referred to in the Frou

Supplementary iand Repllying papers in the Main Application.

this basis too, the decisions to issue the Letters and lrloti

Assessment were unlawl'ul and invalid.

6,3. The Applicants also squarely plead that it is in the i

of justice for tfre review of the assessment decisions to

entertained at this stage:

"lt is plainly in the interests of justice for this

entertain ia review of the decisions to issue the Le,tters

Notices of Assess;ment at issue at this stage. T'his is

given, inter alia, that the review of these dec;i

closely connected and inextricably linked to the nevi

the decisions rr:gardling the Applicants' section

n

the

fall
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Request,s; the issues raised are primarily questions of ilaw;

SARS hirs already (albeit incorrecfly) taken the view rthat

the Appllicants' legal contentions are without merit; arnd it

would bre prejuolicial in ail the circumstarnces for the
Applicanrts to have to subject themselves to a lerngthy and
costly objection and appeal process.',

Together with the Further Supplementary Affidavit, the Applicants delivered a

Notice of lntention to Amenrd their relief claimed, so that it includr:d orQers

reviewing and setting aside the decir;ions to issue the Letters and Noticep of
Assessment ("the Rule 28 Notice" ).

ln response, SARS objectecl to the ttule 28 Notice on various grounds ('lthe

Objectiorr" ).

This accordingly necessitated the prersent application for leave tro anrend.

Little will be achieved by again repeating tried and tested authtrrfties on the
topic when amendments should be allowed, even if they add a new causg of

Herbestein & Van Winsen. The Civil P'racti<;e of the High Court of Sourth Afrlca,

sth Ed, Vol 1, by cilliers et al, at 678 and further, and also from 16g5 to 6gg in

the context of the introduction of nevu causes of action and new cletims. llt is

clear that the purpose of Rulel28 is to obtain a proper ventilation of the dispute

between them (on the main battlefield, I may add), so that justice rnay be done.

An important, if not almost delcisive commeint appears in: Affordable Medi_9ine

Trust and others v Minister of Health and others 2006 (3) SA 247 (cc) at par

9. The practical rule is that amendments will be allowed unless surch would

cause an injustice to the other side. In this decision the following genqral

principles referred to in Co Ltd v

I8l

tel

t10l

action or introduce a new trcpic. Thr:se erre all discussed in gneat detaif in

1995 (2) SA 73 ffK) were approved by the, Qenslitutional Court:



10-1 The court has a discretion to grant or refuse an anrenclment:

10.2 Some explanation must be olfered therefor:

10.3 The Applicant must shonr that a triable issue will exiist:

10'4 The modern tendency is to allow an amendment if it results in the
proper ventilation of the dispurte;

10.5 The application must be bonaLfide:

10.6 lt must not cause an injusticer which cannot be conrpensated by

costs.

This list is not intended to be exhaustive.

[1 1] A technical approach is to be avoiderd nor should an excessiverly frrrmalistic

approach in the application of the Rrules be adopted. One should aim at an

expeditious and inexpensive approach to determine cases on therir real melrits.

I12l ln recent times the above welll-known considerations have been amplified by

the notion that Rules of Court should be selen and given life against the back-

ground of relevant constitutional lalv considerations, such as ther right of

access to Courts, provided for in section Ii4 of ther Bill of Rights contained in

the Constitution. The core fr.rnction of a Court is after all to disglensie justice

without being hamstrung. The object of Court Rules is twofold: the first is to

ensure a fair trial or hearing. The second is to "secure the ine>r:penrsive and

expeditious completion of lilligation iand ... to further the admrinistration of
justice.

v Minister of Justice 1969 (3) SA 365 (A) at 309 H,



t13l Respondents' main basis for resisting the amendment application is; the
reliance available to taxpayers underr the Tax Administration A,ct 2g of Zjl_1
(the "TAA") and especially sections '104 to 107 which deal with fhe manner in
which assessments may ber disputed. Serction 104 provides that ar taxpayer
who is aggrieved by an assessment rnay <lbject thereto. Section 107' provides
that if such objection is rejected, ther taxprayer may appeal to the T.ax Court.
lmportant for present purposes is sr-.ction 105 which provides as follows: a
taxpayer may only dispute an assessment or "decision" as described in

section 104 in proceedings under thir; chapter, unless a High Court rotherwise

directs".

Section 105 therefore clearly preserves tJhe jurisdiction of the l.lighr Court in

that context.

20.

Furthermore, in Metcash rrardinq LTD v csiARS 2001 (1) sA 11!l9ll,_c_)_at 31-
45 it was held that the mere fact thrat a tax statute creates a "tailor-made

mechanism" does not mean that the ordinary right to approach thre High Court

for relief is ousted. lt was thelrefore contended on behalf of applicant that the

Court hearing the main appllication will have the jurisdiction to grant review

relief in respect of the decisions to issue the letters and notices of assessment.

The only question for the Cor.rrt hearing thei main application will be whether it

is appropriate to exercise that jurisdiction in allthe circumstances, as opposed

to requiring the applicants to pursue the mentioned statutory remedires.

This will require a consideration of thre facts in the main applicatiion, ttre facts

concerning the decisions to is;sue the Lettens and Notices of Assessments, the

effect of section 105 of the TAA and most probably the effect cf s z(2)(c) of

PAJA which deals with the exhaustinE; of internal remedies, and the elxception

thereupon if it is in the interests of justice. Applicants contention thererfore was

in essence that that Court will then ha've the benefit of the full papers irrclurling

t14l

t15l
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SARS's Answering Affidavits in defernce rcf its assessment deciisions. Tlris is

not for me to decide now in the context of an application for lear,re t6 amernd.

Granting leave to amend means that if ther judge hearing the merin application
upholds the applicants contentions tlhat tfre decisions to refuse the section 9
requests were invalid, he or she will be welll-placed to grant effer:tiver, just and
equitable relief. The only twcl grounds on rnyhich the applicants s,eek to review
and set aside the relevant mentionecl decisions are directly connected, to the
applicants' grounds of review in resprect to the decisions to refus;e thre section
9 requests.

I must add at this stage that I also had my doubts whether it carn serious be

contended that applicants amendments can properly be said to be the
introduction of "new" causes of action, but even if they were, thrly should not

be refused merely on that basis.

Lastly, and by contrast, Applir:ants' pointed out the peculiar conserquences that
would result were leave to amend be refused. The applicants would then

simply have to launch a freslh substantive application for review which would

then be sought to be consoliidated with th,e ps;n application which ,would be

counter-productive in the context of costs and time, which Et;e vfar-sons
supra deemed important considerations as I have said.

Having considered all relevant submissiions and authoritiesi I posed the

following question to the parties on 12 Augr.rst 2020: "if the court erntertains the

application after the amendntent, which rights will SARS be derprrived of as it

can raise all its issues at the hearing of the main application ernd the mere

granting of the amendment will have no final effect on any of its rights or

arguments pertaining to the relevant statutory scheme in place?" Applicant

replied: "None" and referrecl again to what I mentioned in parr 18 above.

Respondent obviously contended othr:rwise and submitted that srection 105 of

the TAA was relevant to the amendmrent arpplication and that I hrad tcr decide

that question now. No such nequest lrad l'rowever been made by applicants,

and that was fatal to this application

t17l

t18l

tl el



t20l I do not agree. I agree with applicants' submissions of what the court
decide in the main application as mentioned in paras 15 anrd 16 above.
approach is in line with modern authorities which I have referred
Respondents view is overry formalistic and cannot be upheld. In the
of my discretion the following order is therefore made:

Prayers 1 and 2 of Applicants Notice of Motion in the Rule 28 Application
granted with costs, including the costs of 2 counsel.

H FABRIC

JUDGE OF THE HIGH COURT OF SOUTH

GAUTENG DVtqtON,
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