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IN THE HIGH COURT OF SOUTH AFRICA
DURBAN AND COAST LCCAL DIVISION

Case No: 4373/05

In the matter betwean:

PROGRESS OFFICE MACHINES CC Applicant

and

THE SOUTH AFRICAN REVENUE SERVICES First Respondent

THE INTERNATIONAL TRADE ADMINISTRATION

COMMISSION OF SOUTH AFRICA Second Respondent

THE MINISTER OF TRAZE & INDUSTRY Third Respondent

THE MNISTER OF FINANCE Fourth Respondent
JUDGMENT S—

Gyanda J:

In this matter the appiicant, Progress Office Machines CC trcught an application as
a matter of urgency on tre 18% March 2005 against The South African Revenue
Services as first respondzrt, The International Trade Administration Commission of
South Africa (ITAC) &s second respondent, The Minister of Trade & Industry as the
third respondent and The Minister of Finance es the fourth respondent in which it
sought as a matter of urgercy a declarator in the fol.owing terms:-
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"It is declared thal the Art-Dumping Duties imposed by the fourth respondent (at the
request of the third respondent and enforced by the founth respondent) in terms of GN

“ R85, Governmert Gazsts 20125 (dated 280 May 1998 annexurad hereto marked "A", in
respect of paper preducts and in particular A4 paper Imparied from Singapore, had no
force and effect o 278 Novenber 2003

.

It further sought an crder of costs against the respondents who opposed the
application jointly and severely. Only the second responcent (on behalf of all of the
respondents) opposes the application. " The effect of the application was to prevent
the levying of an Anti-Dumping Duty of one million five hundred and sixty five
thousand five hundred ard sixty nine rand and sixty sents (R1 565 569,60) upon the
applicant in respect of certain A4 paper it had imported from Indonesia via the port of
Durban. The salient facts relevart to the application are &s stated in the argument of
the respondents, they ere largely common cause, and are as follows:-

(a) By Government Nofice R685 pubished in Government Gazette
No.20%25 of 28" may 1999 The Minister of Firance, (that is the fourth
responcent) gave Notice in terms of Secticn 86 ¢f The Customs Act
that “part cre of Schedule No.2 to the said Act is hereby amended with
retrospective effect to 27% November 1298 to the extent set out'in the
Schedule herelc.” In terms of the Scheduie to such Notice a seventy
percert (70%) ent-dumping Duty was imposed on A4 paper imported
from. Indenesia, .

(b) On 30* Msy 2003 ITAC published Govemment Notice No.1560 of
2003 in Government Gazette No.24893 s.ating that uniess a request
was mads ind:cating that the expiry of the definitive Anfi-Dumping Duty
would be likely to lead to continuation or recurrence of dumping and
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injury, the defin’ive Ant-Dumping Duly introduced as aforesaid, would
expire. The Notice refiects the "date of imposition of the Duty” in
respest of A4 paper as 28* May 1999 and the *date of expiry of the
Duty” as 28 May 20C4. ’

(c)  On 2 April 2024 ITAC published Goveriment Notice 552 of 2004 in
Government Gazette No.26180 concemi-g the initiation ‘of @ Sunset
Review of Durg'ng Duties in respect of A4 paper imported from
indonesia. This Notice records that duly completed petition review
questionnaires were submitied to [TAC on the 28 November 2003 by
Mondi Limited and Sappi Fine Paper (Ply) Lid. The effect of the
Sunset Review is {0 extend the period of the Anti-Dumping Duties the
seconc respordent has considered the submission by interested
parties and decided whether to continue or discontinue the imposition
of the Anti-Dumping Dufies.

(d)  During the per.aod 8% January 2004 fo 20™ September 2004 the plaintiff
imported through the port of Durban, twenty six (26) containers of A4
paper from Indoresia consisting of four (4) consignments. When these
consignmetis were cleared, no Ant-Dumpirg Duties were levied or
paid.

{e)  On 26" October 2004 the first respondent addressed a letter to the
applican’ that the first réspondent had conducted an investigation' into
the clearance of the consignments of A4 paper imported by the
applican: and that the consignmerts were classifiable under tariff
heading 4802.55.20 and that prima face the applicant was liable for
Anti-Dumping Duties in the sum of one miion five hundred and sixty
five thousand five hundred and sixty nine rand and sixty cents {R1 565
569,60) ard ‘hat the applicant had seven (7) days to make
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representatiorss ‘o the respondent, South African Revenue Services in
this regard.

(i  The declaration procedures in The Customs Act are premised on a
system of self accounting and seff assessment and the Commissioner
therefore verifies compﬁaﬁce through routine examinations and
inspectians through astion precipitated by Suspedted evasion. That this
is so is as tesiified 1o in the affidavit of Catharina Grove on behalf of
the second respondent {paragraph 29.2 therecf) see also First
Naticnal Bank of SA Ltd Ya Wesbank v Commissioner, South African
Revenue Services & Anc.; First Neficnal Bank of SA Ltd t/a Wesbank
v Minister of Finance 2002 {4) SA 768 (cc} @781C-E.

The applicant denies any ilabity for the Anti-Dumping Cuties on the consignments

referred to on the basis that:-

()  Or the 29" May 1398 the definifive Anti-Oumping Duties in respect of
A4 papers imocrted from Indonesia were imposed with refrospective
effect tc the 270 November 1988; Such measures can only be
imposed for a pa-iod of five {5} years (Article 11 and Regulation 53.1)

(i)  That the five (3} year period referred to in Asficle 11 of the Ant-
Dumping Agreement and in Regutatior 53,1 having commenced on
27 Noverrber 1988 expired on the Z7 November 2003 in as much
as ro Surset Raview was inftiated prior to 27" November 2003,

(i)  Tha! the Sunset Review inifiated by the respondents on the 2 April
2004 has no fo-ce and effect as it was initiated after the five (3) year

period eiansed
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It is common cause between the parties that-

(8)  The Minister wazs eniitled fo im{x;se Ant-Dumping Duties in terms of
The Customs Ac: and in. temgs of The Anti-Dumping Agreement in
respect cf which e Repi;bﬁc of'South Africa is a signatory.

(b)  The Minister of Finance in the exercise of his duties and in terms of the
provisiors of Sazficr 56 of The Customs Act gave notice that “part 1 of
Schedule No,Z of the said Act is hereby amended with retrospective
offect to 277 November 1898 to the extent set out in the Schedule
hereto”.

{¢)  That as z resu.t importers became liable to pay a seventy percent
(70%) Ant-Dumping Duty in respect of A4 paper imported from
indonesia as “cm the 27" November 1898,

The dispute between the artes relates to the calculation of the five (5) year period
provided for in Article 11.3 of The World Trade Organisation Agreement, which, it is
common cause, is eguiveiest to a Nationat Act of the Republic of South Africa and

which reads:-

*Notwithstancing the £revisions of paragraphs 1 and 2 ary definitive Anti-Dumping Duties
shall be terminated o~ a date not later than five (5} years from its imposition (or from the
date of s most recer: raview under paragraph 2 ¥ that review has covered both dumping
and injury, ¢r under tris paragraph), unless the author't'es determine, in a review initiated
before that dale 0~ or. ~air own indiative of upon a dury subsiantialed request made by or
on behalf of domestic irdusty within a reasonable period of ime prior to that date, that
the expiry of the Duly wou'd be likely to Jead to continuation or recurrence of dumping and
injury. - The Duty may remain in force pending the ouicome of such review.” '
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It is contended on beraif of the applicant that the period of five (5) years must be
calculated with reference to the 27% of November 1998 as bging the starting point in
as much as part 1 of Scheduis No.2 of The Act was amended with refrospective
effect to 27" Novemnber 1968 {my emphasis). it is argued by the applicant that the
27t November 1998 must be he effective date for the commencement of the five (5)

year period referred to as the obligation o pay the Anti-Dumping Duty arose with
effect from that date. On behalf of the respondent, on the other hand, it is contended
that the date of publication of the Statute is the date the Anti-Dumping Duly was
imposed and tﬁa’( that date teing the 28% May 1938 was the date fron.1 which .th‘e
caleulation of a period of five years must be reckoned, their argument being that it is
only the levying of the Anti-Dumping Duty that is effected with retrosp‘ectlve effect to
the 27t November 4298 that could not by any streteh of the imagination be deemed
to be the date when the obiice®on to do so was imposed. The dispute bet\nlleen the
parties is therefore on & narrow issue as to whether the Duty in question was
imposed the 28t May 1983 when the statufe was published or the 28% November
1998 from which date the Du'y first became collectable. Mr. Kemp who appt.eared for
the applicant submitted that in {fie event of a statuiory provision bemg truly
retrespeciive (retroactve) it begins to operate from ite earier date,. subject to
physical limitations, it is deered to exist from that date. The refrospective effect of
the Noﬁbe is to expos! facto imoose the Duty with effect from 27 November 1998,
aé if the Schedule read as in ite amended form on that day. In this regard he

referred to the decisions ir:

MV Yu Lona Shan: Drv Bulk SA v MV Yu Leng Shan 1998 (1) SA 646 (SCA)

@654D
S v Mhlungu & Ot-ers 1995(3) SA 867(CC) @897F
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Shewan Tomes & Co. Lid v Commissioner of Customs & Exercise 1955(4)
SA 305A @311G-H

Mr. Kemp has submitted fu-ther that these provisions should be interpreted in the
least burdensome manner, to wit, & Duty period of five (5) years as opposed to five
(5) years and six (8) menths be imposed. That in effect the interpretation contended
for by the respondents resulted in the Duty being imposed for @ period of five (5)
years and six (6) months and nct five (5) years and cou'd, therefore, not have been
the intention.. In this regard he referred o the decisions o™

Trust Bank of South Africa Ltd v Secretary for Inland Revenue 1978(4) SA
580(C)
Africa v Boothan 1958(2) SA 459(A) @462

Moreover, he submitted that an interpretation contra fiscum should prevail in the
case of doubt. In this regarc he referred to the decision in Park v Geboubeleggings
en Wynkelders Bpk v Staad-aad van Vanderbiflpark Park 1965(1) SA 849(T).

Mr. Dunn who appeared fer the respondent in support of his contention that the date
of imposition must be the date of publfication submiited that the Oxford Engfish

Dictionary meaning of irpositcn” is the folfowing -

(a) The astior cf putfing or laying semething on: spec. (a) eccLessTicaL the
laying on cf hands in blessing, ordinaticr, efc,

{b) PRINT\G the imposifion of pages.

{c) Tre action of applying, bestowing or ascriting.  Imputation, accusation,

rare {Snak2s.).

5 12:37PM P9
Fouus/uly
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(d  The zcton of imposing a charge, obigeron, Duty, efc; the action of
imposing oneself. Formally also, tax-action.

(€)  Athirg imposed or inflicted: an unfair or inconvenient demand or burden.
Formaliy alsc, a command or ¢charge la/d cr a person, A plece of work
imposed as punishment at school.

) The actior or an act of deceiving or being deceived; deception.”

Based on the aforesaid dafintions, it is clear that the “imposition” or the “act of
imposing” occurred in the cate of fxublicaﬂon, Le., the 28% May 1999; he argued that
the date of "imposition” o & defirnitive Anti-Dumping Duty may be different to the date
on which such Duty is recoverable. Stated differently, the date of “imposition” of a
definitive Anti-Dumping Duty a:d the date from which such Duty is to be levied may
differ; there is ncthing inherently improper about this. Mr. Dunn submitted that the
cardinal construction ¢f a s'alite is to endeavcur 1o arrive at the intention of the

legislative from the language employed in the enaciment.
See: Bhyatv Commissioner for Immigratior. 1832 AD 125 @129

) am in full agreement with the submission and that the date of. “imposition” must
obviously. be the date whan the action of ievying the duty is taken le. the date of
publication. Subject tc what is said below in regard ic what the position is in other
foreign jurisdictions and t~e staied intent of the paries to the WTO Agreement to
maintain uniformity it <eaping with such infent that date must be the date of
pubﬁcation. It must be e cate intended in r&'epec*.'of “he Republic of South Africa, if
not for anything eise, but 11s siated intention of the pa-icipients to the agreement to

maintain uniformity.
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A general rule of interpretatior: of words of a statute is that words must be given their
ordinary, literal and grammatical meaning and if by sc doing it is ascerlained that the
words are clear and unambiguous, then efiect sheuld be given fo their ordinary
meéning unless it is apparent that such a Heral construction falls within one of those
exceptional cases in which it wouid be permissible for @ Court of Law to depart from
such a literal construction for example where. it leads o a man'rfeét absurdity,

inconsistency, hardship or reslt contrary to the legistative intent,

Adampoi (Pty! Ltd v Administrator Transvazs! 1989(3) SA 800AD

@804AC
Bras v Ranct:u-g Stadsraad 1992(3) SA 371AD @377H-J

Land-en-Landboubank van Suid-Afrika v Rousseau NO 1993(1) SA
513AD @518AC
On this basis the word “retrcspective” should be accerded the meaning contended

for by the respondents and not be interpreted as beirg “retroactive’.

National Diregio- of Public Prosecutior v Carolus & Others 2000(1) SA
(SCA) 1127@" 138H-1138B

In the event of the interp-etaiicn of the reguiation which is capable of more than one
construction, a Court witl accpt a construction that wil render the requlation valid

rather than one that has the reverse effect

Mcodley v Minister of Education & Culiure, House of Delegates
1989(3) SA 221AD @233E-F
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