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Preface

The employment tax incentive was introduced by the Employment Tax Incentive Act 26 of
2013 which was promulgated on 18 December 2013. This guide provides general guidance
on the incentive.

While this guide reflects SARS’s interpretation of the law, taxpayers who take a different
view may use the normal avenues for resolving such differences.

This guide is not an “official publication” as defined in section 1 of the Tax Administration
Act 28 of 2011 and accordingly does not create a practice generally prevailing under
section 5 of that Act. It should, therefore, not be used as a legal reference. It is also not a
binding general ruling under section 89 of Chapter 7 of the Tax Administration Act. Should
an advance tax ruling be required, visit the SARS website for details of the application
procedure.

All guides, interpretation notes, forms, returns and tables refe are available on the

SARS website at www.sars.gov.za.

Should you require additional information concerningha pectron the interpretation and

e contact your own tax advisor or
e contact the SARS Nation ontac

> if calling locallys0on'0800 00/7277; or

> if calling ad, on +27 11 602 2093 (only between 8am and 4pm
South Afric
Comments or sugge Is guide may be sent to policycomments@sars.gov.za.

Prepared by

Legal Counsel
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Date of issue : 16 August 2016

Guide to the Employment Tax Incentive i


http://www.sars.gov.za/
mailto:policycomments@sars.gov.za

Contents

e 1= = T = P i
(11011 T 1 A PP PPPPPPPN 1
1. BACKGIOUNG ... 1
2. Scope and definitions [SECtION L(1)] ..ocovviiiiiiiiiiiiiiiiiieiiiee e 1
2.1 F XYY o o= (=10 [ 01T =T ] o VR PP 1
2.2 EMIPIOYEE ... 3
2.3 S Y1 [0)V=TC T - PN 4
2.4 MONENIY FEMUNEIALION.......cciiiii e eeenans 4
2.4.1 The position before 1 March 2015 ..........uuuiiiii s 6
2.4.2 The position on or after 1 March 2015 ..........uuuiiiiiiiii s 7
2.5 QUANITYING EMPIOYEE .. .cou it e s 7
2.6 L AT =T = PP OPTTPPN 8
3. Qualifying criteria for the employment tax incentive 4. 8. .ccooviiieeieeeeiieeiinn.
3.1 Eligible employers (Section 3) ........ccovvviiiiiiiiineiiiiia s
3.2 Qualifying employees (section 6)
3.3 Qualifying period ...........cccoeeiieiiiiiiineciiiieeees
4. Disqualification.........ccoooeeeiiiiieieeeeeeeeeee e
4.1 Compliance with wage regulating me
(SECHION 4) v

4.1.1 Employer subject to wage regulating
4.1.2 Employer not subject to wage re

(&) The position before 1 Mar D 14

(b) The position on or after 1 March 2QL5™.............uiiiiiiiiiiiiiiii e 15

(c) The position on or afte UAIYAZ0L0 oo 16
4.2 Displacement [SEEHON B2)] ... cvvvneiiiieiiii e e 17
4.3 Non-compliance withftax obligations (SECtion 8)...........ccoiiiiiiiiiiiiiiiiii e 17
5. Determining ‘@ t of the employment tax incentive (section 7)............... 18
51 Determination @f the employment tax iNCENLIVE ..o 18
5.2 Associated persons [SECHON 7(4)] . ccuuu e 20
5.3 Employee employed for part of a month [section 7(5)].........coovvvviiiiiiiiiniiiiiieeees 21
5.3.1 The position before 1 March 2015 ...........u s 21
5.3.2 The position on or after 1 March 2015 ...........uuuuiiii 22
5.4 Employment tax incentive and the learnership allowance.............ccccoooiviiienennnnnn. 23
6. Process for claiming the employment tax inCentive.........cccccveceeiiieeiiieiviceee e, 23
6.1 Submitting the monthly employees’ tax return (EMP201) and payment of

1F= Lo 111§ PP 23

6.2  Penalty.......cccccoiiiiiiiiii 25
6.2.1  NON-COMPLIBNCE ...t e e e e e e e e e e e e e e e e e e e e e e aeeas 25
6.2.2 Displacement Of @MPIOYEES. ........uuuuiiiii it 25
6.3 Late payment penalty and iNtEreSt..........ovviiuiiiiiiiii e 25
7. Roll-over amounts (SECTION 9) ..o 26
8. Reimbursement (SECTION 10)......ccooiiiiiiiiieee e 27
9. Cessation of the employment tax iNnCeNtive ... 28

Guide to the Employment Tax Incentive ii



10. IMplications fOr Other tAXES .........uiiiiiiiiiie e 28

O Y= 1 U = To [0 [ To I = D GO UPPRSN 28
O B s [oTe ] 4 (=T = O PP TPPT R UPPT 29
Annexure A — Diagram illustrating the rule for determining who are related within the third
degree of consanguinity in the case of natural persons .........ccccccovceeeeviieeeesecinennn, 30
Annexure B — The meaning of “remuneration” in paragraph (1) of the Fourth Schedule to the
INCOME TaAX ACL. ..o, 31

N
N
Qg;z\
v

Guide to the Employment Tax Incentive



Glossary
In this guide unless the context indicates otherwise —

e “Basic Conditions of Employment Act” means the Basic Conditions of
Employment Act 75 of 1997;

o “ETI" means employment tax incentive;
e “ETI Act” means the Employment Tax Incentive Act 26 of 2013;
e “Income Tax Act” means the Income Tax Act 58 of 1962;
e “Labour Relations Act” means the Labour Relations Act 66 of 1995;
e “Minister” means Minister of Finance;
e “Schedule” means a Schedule to the Income Tax Act;
e ‘“section” means a section of the ETI Act;
e “TA Act” means the Tax Administration Act 28 of 2011;
e “VAT” means value-added tax;
e “VAT Act” means the Value-Added Tax Act 89 99% a
ibe

e any other word or expression bears the meanifg a it in the ETI Act.
1. Background
i

The ETI is a temporary tax incentive that ma ed by eligible employers and is aimed
at encouraging such employers to emp n ployees between the ages of 18 and 29,
[ ic zones and in any industry identified by the
Minister by notice in the Goverfiment te. Payment of the incentive is effected by
eligible employers being abl e employees’ tax due by them by the amount of
[ course that they meet the requirements of the ETI
, RS through the employees’ tax system that is deducted
and withheld and acgegunted¥er to SARS (usually monthly) via the Pay-As-You-Earn (PAYE)

system.

As mentioned, the ETI s a temporary programme covering a period of three years in which
an eligible employer may claim the ETI for a maximum of 24 individual months per qualifying
employee. The ETI will be subject to continuous review of its effectiveness and impact in
order to determine the extent to which its core objective of reducing youth unemployment is
achieved. The ETI commenced on 1 January 2014 and will end on 1 January 2017. It
applies to qualifying employees employed on or after 1 October 2013 by eligible employers.

2.  Scope and definitions [section 1(1)]

The most important definitions are discussed below.

2.1 Associated person

“associated person”, in relation to an employer—

(@ where the employer is a company, means any other company which is associated with
that employer by reason of the fact that both companies are managed or controlled
directly or indirectly by substantially the same persons;
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(b) where the employer is not a company, means any company which is managed or
controlled directly or indirectly by the employer or by any partnership of which the
employer is a member; or

(©) where the employer is a natural person, means any relative of that employer;

The definition of “associated person” is relevant in the calculation of the 24-month period for
which the ETI is available (see 5.2). The definition was included to prevent the redeployment
of employees by employers with associated persons solely in order to obtain a benefit under
the ETI.

The words “managed” and “controlled” in paragraphs (a) and (b) of the definition of
“associated person” are not defined in the ETI Act. The use of the co-ordinating conjunction
“or” between “managed” and “controlled” means that either term can apply. The expression
is thus wider than “managed and controlled”.

The word “management” has been defined as —*

“the organization and coordination of the activities of a busi arder to achieve defined

objectives”.

The words “management” and, in context, “manage” e
list activities which do (and in contrast, do not) c@ns
assessing whether or not a particular person j
consider all the facts of the particular case taki
person is responsible, the person’s lev

responsibilities.

road"and it is not possible to

e nagement. Instead when
in company it is necessary to
ccount the activities for which the
and the scope of the person’s

,3 that is, control and not shareholder control.
De facto control is general cessarily, held and exercised by the board of
[ tances of each case are critical in determining who
is controlling a company ¥ e presence and influence of controlling individuals can

have a significant i t.

The word “substanti
defined in the ETI Act.

in paragraph (a) of the definition of “associated person” is not
e Oxford Dictionary* defines the term “substantially” as —

“to a great or significant extent”.

www.businessdictionary.com/definition/management.html [Accessed 12 August 2016].
(2002) 65 SATC 106 (EC).

In fact, whether by right or not.
www.oxforddictionaries.com/definition/english/substantially [Accessed 12 August 2016].

A WON P
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Under paragraph (c) of the definition of “associated person” an employer that is a natural
person will constitute an “associated person” in relation to any “relative” of the employer. The
term “relative” includes in relation to any person —°

e that person’s spouse;

e anybody related to that person within the third degree of consanguinity;®

e anybody related to that person’s spouse within the third degree of consanguinity; and
¢ the spouse of anybody related within the third degree of consanguinity to that person

or that person’s spouse.

2.2 Employee

“employee” means a natural person—
(a) who works directly for another person; and

(b) who receives, or is entitled to receive remuneration, from that other person, but does
not include an independent contractor;

at the definition of
rposes of the ETI.

Since “employee” is specifically defined in the ETI A

“employee” in paragraph 1 of the Fourth Schedule will for

As will be apparent, the ETI only applies to natural o] at are employed directly by
another person and who receive or are to) receive remuneration. The term
“remuneration” is not separately defined in Act ough when read together with the
definition of the term “monthly remuneration’ ) it may fairly be inferred that it should
bear the meaning ascribed to it in para e Fourth Schedule.’

The meaning of “directly” has beehn consi in a number of income tax cases dealing with
the question of whether machin and/plant was being used “directly” in a process of
P tt J (as he then was) held as follows regarding the

meaning of “directly”:

“The word ‘dir i ense, is defined by the Shorter Oxford Dictionary to mean —

The same dictio
‘Without i

y defines the adjective ‘direct’, in a cognhate sense, as meaning —
rvening agency; immediate’."

In the circumstances, the requirement that the natural person must work “directly” for
another person means that there must not be any intermediary or agency arrangement
between the natural person and the other person. This would, for example, mean that a
person who is provided by a so-called labour broker to render services to another person
would not be regarded as an “employee” of the other person for purposes of the ETI. A
person that renders services via a “personal service provider” as defined for employees’ tax

A “relative” is defined in section 1(3) of the ETI Act.

See Annexure A for a diagram illustrating the rule for determining persons who are related within
the third degree of consanguinity. See also Interpretation Note No. 67 (Issue 2) dated 14 February
2014 “Connected Persons”.

See section 1(2) which states that for the purposes of the definition of “monthly remuneration” in
subsection (1), “remuneration” has the meaning ascribed to it in paragraph (1) of the Fourth
Schedule.

® ITC 1061, 26 SATC 317 at 319.
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purposes® would similarly not be regarded as an “employee” of the person to whom the
relevant services are provided for ETI purposes.

An independent contractor is specifically excluded from the definition of “employee” for
purposes of the ETI. The ETI Act does not contain a definition of “independent contractor”
but some useful guidance can be obtained from Interpretation Note No. 17 (Issue 3) dated

31 March 2010 “Employees’ Tax: Independent Contractor”.*

The definition of “employee” in the ETI Act has been aligned with the definition of
“employee”** in the Labour Relations Act*? because the aim of the ETl is to assist in creating
employment opportunities regulated by labour legislation.

An employer will only be able to claim the ETI for a “qualifying employee” as defined.™® An
employee will only be regarded as a “qualifying employee” if the employee meets all the
criteria prescribed in section 6 (see 3.2).

2.3 Employees’ tax

“employees’ tax” means the amount deducted or withheld a
Commissioner for the South African Revenue Service by vir 0
Schedule to the Income Tax Act;

st be paid over to the
ph 2(1) of the Fourth

Paragraph 2(1) of the Fourth Schedule requires every yer to deduct or withhold
employees’ tax from the amount of “remunerati id @r payable to an employee.

The employer must pay the employees’ tax r ARS within seven days after the end of
the month during which the amount was de withheld or such longer period as the
Commissioner may approve.**

2.4  Monthly remuneration

“Remuneration” for purpose ion of “monthly remuneration” in section 1(1) of the
ETI Act has the meaning @ it in paragraph 1 of the Fourth Schedule.™

ed in the Fourth Schedule as any amount of income which
is paid or is payable ny person by way of any salary, leave pay, wage, overtime pay,
bonus, gratuity, commission, fee, emolument, pension, superannuation allowance, retiring
allowance or stipend, paid in cash or otherwise and is hot dependent on whether the amount
is paid or payable for services rendered. The definition is subject to a number of inclusions
and exclusions.*®

Paragraph 1 of the Fourth Schedule.

The Note discusses the statutory and the common law tests used to assess whether a person is
an independent contractor.

Section 213 of the Labour Relations Act.

Explanatory Memorandum on the Draft Employment Tax Incentive Bill (2013), Clause-By-Clause
Explanation.

13 section 1(1).

4" For more details see the Guide for Employers in respect of Employees’ Tax, 2017.

* Section 1(2) of the ETI Act.

® See Annexure B for a more detailed explanation of the inclusions and exclusions contained in the
definition of the term “remuneration” as defined in the Fourth Schedule.

10

11
12
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Importantly, it is only an amount of remuneration that is “paid or is payable” to an employee
in the particular month that will constitute “remuneration”, and therefore “monthly
remuneration”, in that month. As the definition of “remuneration” in the Fourth Schedule also
refers to amounts of income which is “paid or is payable”, and an employer is only required
to account for employees’ tax when the employer “pays or becomes liable to pay any
amount by way of remuneration (i.e. the remuneration is “payable”)”,'” it is evident that an
eligible employer is only entitled to claim the ETI in the month in which the relevant
remuneration (“monthly remuneration”) is “paid or is payable” to the qualifying employee.
The employer would usually also be required to account for employees’ tax in relation to the

relevant remuneration in that same month.

The then Appellate Division was called upon to consider the meaning of “payable” in Singh v
Commissioner for the South African Revenue Service in the context of the value-added tax
debt recovery provisions of the Value-Added Tax Act, 1991.° Olivier JA noted® the
following:

“The word ‘payable’ can have at least two different meanings, viz ‘. . . (a) that which is due or
must be paid, or (b) that which may be paid or may have to be paid . . . The sense of (a) is a
present liability — due and payable — . . . (b) . . . a future or cog iability’...Depending on
the context of the statute involved, the word payable may refe hat is eventually due,

or what there is a liability to pay’; ‘. . . ‘payable at a futureftime pect of which there is
liability to pay’ ".
(Emphasis added)
In the context of the value-added tax recove ovisions, the learned Judge held that
“‘(p)ayable’ in order to distinguish it from ‘due st en the meaning of a ‘. . . future or

, in the context of the definition of

finition of “monthly remuneration” in
to “paid” - in contradistinction to “due” -
employer has an unconditional liability to pay

contingent liability’.” (Emphasis added.)
“remuneration” in the Fourth Sched
section 1(1) of the ETI Act, where
the view is held that “payable” m
the relevant remuneration, altho
future. In essence, an amog
regarded as having accrded to'the employee as the employee in these circumstances will
have an unconditional entitleinent to the remuneration. This approach will ensure alignment
of the ETI and empl

As regards “variable réimuneration” as contemplated in section 7B of the Income Tax Act,
such income is deemed™o accrue to an employee, and is therefore only included as part of
an employee’s remuneration, when it has actually been paid to the employee. The term
“variable remuneration” is defined in section 7B(1) of the Income Tax Act as overtime pay,
bonus, commission, an allowance or advance paid for transport expenses® or leave pay.* It
follows that “remuneration” for purposes of calculating the “monthly remuneration” of a
qualifying employee who is in receipt of variable remuneration will only include variable
remuneration that has been paid to the employee in the relevant month and not variable
remuneration that is merely payable to the employee.

As regards reimbursive travel allowances paid to an employee, certain allowances and
advances are required to be included in an employee’s taxable income to the extent that the

" paragraph 2(1) of the Fourth Schedule.

'® 65 SATC 203.

9 At page 216.

% section 8(1)(b)(ii) of the Income Tax Act.
2 Section 7B(1)(c) of the Income Tax Act.
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allowance or advance is not expended on travelling on business — subject to specified
exclusions.? These amounts are in turn included in the definition of “remuneration” under
paragraph 1 of the Fourth Schedule.?®

In addition, 80% of the amount of any allowance or advance paid or payable to an employee
to cover travelling expenses, other than an allowance or advance contemplated in
section 8(1)(b)(iii), is deemed to constitute “remuneration” as defined and will therefore also
form part of an employee’s “monthly remuneration” for ETI purposes. The allowances and
advances excluded from the ambit of the definition of “remuneration” (and therefore “monthly
remuneration”) under section 8(1)(b)(iii) are those based on the actual distance travelled by
the employee, and which is calculated at a rate per kilometre which does not exceed the
applicable rate fixed by the Minister of Finance by notice in the Gazette.

It follows that any reimbursive travel allowance or advance that is payable to an employee at
a rate per kilometre that is in excess of the rate fixed by the Minister of Finance will
constitute “remuneration”, and therefore also “monthly remuneration” for ETI purposes.

ded the definition of
g\of completeness, a
eration” is set out

The Taxation Laws Amendment Act 43 of 2014 extensivel
“monthly remuneration” with effect from 1 March 2015. For
discussion of the previous and current version of “monthl
separately below.

2.4.1 The position before 1 March 2015

“monthly remuneration” —

€) where an employer employs a qu
paid or payable in respect o

inggemployee for a month, means the amount

(b) where an employer oys a lifying employee for part of a month, means that
amount that would have beefl\payable in respect of that month had that employer
employed that e for the’ entire month;

The remuneration for a
relation to the relev
daily or hourly basis.

includes all amounts paid or payable to an employee in
icrespective of whether paid or payable on a monthly, weekly,

In the event that an eligible employer employs a qualifying employee for part of a month, the
remuneration paid or payable to a qualifying employee for part of the month is first grossed

up to determine the employee’s “monthly remuneration”.?*

The question of whether an employee has been employed for a month or part of a month is
a factual question. In the context of the ordinary meaning of the word “employ”,?® if an
employee is contractually obliged to render services for a month, the employee is regarded
as being employed for a full month and no gross up is necessary. An employee will be
employed for a full month in these circumstances even if the employee renders services for

part of a month owing to, for example, leave taken by the employee.

2 section 8(1)(a)(i) of the income Tax Act

Paragraph (bA) of the definition of “remuneration.”

Paragraph (b) of the definition of “monthly remuneration” in section 1(1) of the ETI Act.

“Employ” is defined in the Cambridge English Dictionary online as “to have someone work or do a
job for you and pay them for it". http://dictionary.cambridge.org/dictionary/english/employ
[Accessed 12 August 2016].

23
24
25
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While the remuneration paid to the qualifying employee for part of a month is grossed up to
determine the employee’s “monthly remuneration”, the ETI will ultimately only be determined
by reference to the actual remuneration paid to the qualifying employee that is attributable to
the number of days that the qualifying employee was actually employed. This outcome is
achieved by dividing the number of days the qualifying employee was partly employed by the
number of days in a full month of employment and multiplying that ratio by the value of the
incentive (see 5.3.1 and Example 16).

2.4.2 The position on or after 1 March 2015

“monthly remuneration” —?°

(@ where an employer employs a qualifying employee for more than 160 hours in a
month, means the amount paid or payable to the qualifying employee by the employer
in respect of a month; or

(b) where an employer employs a qualifying employee for less than 160 hours in a month,
means an amount calculated in terms of section 7(5);

From 1 March 2015, if an employee is employed for more t Nours in a month, the

employed for more than 160 hours in that mo
the employee for that month would consti
ETI

Should an eligible employer emp
month, the employee’s equival
section 7(5). Remuneration paid
first grossed up under
remuneration”.

lifying employee for less than 160 hours in a
remuneration” has to be calculated under
to a qualifying employee for part of the month is
determine the equivalent full month’s “monthly

As mentioned abov
apportioned such tha

a to the period before 1 March 2015, that amount is then
is only available in relation to the remuneration attributable to
the actual number of Reurs that the qualifying employee was employed for in that month.
This outcome is achieved by dividing the number of hours that the qualifying employee was
employed for in the relevant month by 160 hours and multiplying that ratio by the value of the
incentive (see 5.3.2 and Example 17).

2.5 Qualifying employee

The ETI can only be claimed by an “eligible employer” (see 3.1) that employs a “qualifying
employee”. Section 6 prescribes requirements that must be met before an employee is
considered to be a “qualifying employee” as defined (see 3.2 for a detailed discussion).

% section 112(1) of the Taxation Laws Amendment Act 43 of 2014. This amendment comes into

operation on 1 March 2015.
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2.6 Wage

The term “wage” means “wage” as defined in section1l of the Basic Conditions of
Employment Act, which is —

the amount of money paid or payable to an employee in respect of ordinary hours of work or, if
they are shorter, the hours an employee ordinarily works in a day or week;

The definition of the term “wage” in the ETI Act is of application in determining whether an
employer has complied with wage regulating measures in order to be eligible for the ETI
(see 4.1).

The amount of money paid or payable must be “in respect of ordinary hours of work”. It
follows that payments that are not paid by reference to the “ordinary hours” worked by the
employee do not constitute a “wage” as defined in section 1 of the ETI Act, read with the
definition of that word in the Basic Conditions of Employment Act. What constitutes “ordinary
hours of work” may however differ from industry to industry and whether an amount
constitutes a “wage” must thus be determined on a case by casé“basis. However, in most
circumstances amounts paid in the form of a bonus, ove ar and subsistence
allowances will not constitute amounts paid “in respect
such would not form part of the employee’s “wage” for

of the nature of the work performed. In addition
compensated for “ordinary hours” worked i
that are computed on an hourly rate basis. hether an amount paid to an employee
will constitute an amount paid “in res inary hours of work”, will be determined in
accordance with the employee’s e t contract.

The fact that a qualifying emplo is pald a “wage”, in contradistinction to a “salary”, does
Qye aiming the ETI as wages are specifically included
ee 2.4).

3. Qualifyin
3.1 Eligible emplayers (section 3)

i@for the employment tax incentive

An employer is only eligible to receive the ETI if the employer meets the requirements
prescribed in section 3.

While the term “employer” is not defined in the ETI Act, the fact that an employer will only be
eligible to receive the ETI if the employer is registered for purposes of withholding and
paying over to SARS employees’ tax under paragraph 15 of the Fourth Schedule
[section 3(a)], clearly indicates that to qualify the relevant employer must be an “employer”
as defined for employees’ tax purposes. However, certain employers are specifically
excluded and will not be eligible to receive any ETI notwithstanding that they are registered
employers for employees’ tax purposes [sections 3(b) or 3(c)]. The exclusions are dealt with
below.

Guide to the Employment Tax Incentive 8




Paragraph 15 of the Fourth Schedule requires every person who is an “employer” as defined
for employees’ tax purposes®’ to apply to the Commissioner for registration in accordance
with Chapter 3 of the TA Act.

The term “employer” is defined in paragraph 1 of the Fourth Schedule and includes amongst
others, any person who pays or is liable to pay any person an amount by way of
“remuneration” as defined in paragraph 1 of the Fourth Schedule (see Annexure B), and
excludes any person not acting as a principal.

Section 22 of the TA Act provides that every person who is obliged to register under a tax
Act, or every person who voluntarily registers under such an Act, must apply for registration
within 21 business days (excluding a voluntary registration) or a further period as SARS may
determine.

Section 3(b) provides that the following employers (even if registered for employees’ tax
purposes) will not be eligible to claim the ETI:

e The government of the Republic in the national, provincia gcal sphere.

e A public entity that is listed in Schedule 2 or 3 of the®R ance Management
2r may designate by
notice in the Government Gazette on such con inister may prescribe

by regulation.

e A “municipal entity” defined in section 1 e Local Government Municipal Systems
Act 32 of 2000.%®

e Dby virtue of not meeii

Minister of Labou escribe by regulation, including conditions based on —

> requirements$er the training of employees; and

> the cl of trade in the most recent Standard Industrial Classification
Code isSued by Statistics South Africa.

Currently no conditions have been prescribed by the Minister.

3.2 Qualifying employees (section 6)

An employee is a “qualifying employee” if the employee meets the following requirements:
Firstly, the employee must be aged from 18 to 29 at the end of the month in which the ETI is
claimed. An employee will therefore be a “qualifying employee” in the month that the

employee turns 18 years old and will cease to be a “qualifying employee” in the month in
which the employee turns 30 years old.

27
28

Paragraph 1 of the Fourth Schedule.

The Local Government Municipal Systems Act 32 of 2000 defines a “municipal entity” as meaning
(a) private company referred to in section 86(B)(1) of that Act, (b) a service utility; or (c) a multi-
jurisdictional service utility.

Guide to the Employment Tax Incentive 9



Example 1 — Age requirement

Facts:

Employee X was employed by an eligible employer, Employer Y, on 1 October 2015.
Employee X turned 30 years old in May 2016.

Result:

Employer Y can only claim the ETI for Employee X from the month commencing 1 October
2015 until 30 April 2016 as Employee X turned 30 in May 2016 - Employee X must of course
meet all the other requirements of a qualifying employee as provided for under section 6
during the relevant period.

No age limit applies however if the relevant employee is employed by an employer in a fixed
place of business within a “special economic zone” (see below), or the employee is
employed in an industry designated by the Minister.

A “special economic zone” is defined in section 1(1) as follows;

“special economic zone” means a special economic zo [ the Minister of Trade
and Industry pursuant to an Act of Parliament;

S, supported through special
ives, business support services,

Special economic zones promote targeted ec
arrangements and support systems, inclu
streamlined approval processes and infra
have been designated.

The Minister has also not yet desi d anyindustry for purposes of the ETI.

Secondly, the employee mu

e be in possession?

» anas r permit,”" or

> a refuge@identity document;® *

e not be a connected person®® in relation to the employer:;

*  Defined in the Oxford Dictionary (British and World English) online as “the state of having, owning,

or controlling something”. www.oxforddictionaries.com/definition/english/possession
[Accessed 12 August 2016].
% Section 14 of the Identification Act 68 of 1997.
% Section 22(1) of the Refugees Act 130 of 1998.
% section 30 of the Refugees Act 130 of 1998.
¥ Section 115(1)(a) of the Taxation Laws Amendment Act 43 of 2014. This amendment is
retrospective and comes into operation on 1 January 2014.
See the diagram in Annexure A. For a detailed discussion on the meaning of a “connected
person”, see Interpretation Note No. 67 (Issue 2) dated 14 February 2014 “Connected Persons”.

34
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e not be a domestic worker as defined in section 1l of the Basic Conditions of
Employment Act;*

e be employed by the employer or an associated person (see 2.1) on or after
1 October 2013;

¢ not be an employee for whom an employer is ineligible to receive the ETI by virtue of
section 4 (see 4.1 below); and

e receive monthly remuneration of less than R6 000.3

Domestic workers are excluded as qualifying employees owing to the private nature of the
cost of their wages. The definition of “domestic worker” does not include a farm worker.
A farmer who is eligible and employs a qualifying employee will therefore be able to claim
the ETI.

3.3  Qualifying period

January 2014,%" but an
dividual months per

The ETI will operate for a period of three years commencing o
eligible employer can only claim the ETI for a maximum
qualifying employee.* The 24 months need not be consecutive

It follows that an eligible employer will only be able to
from 1 January 2014 up to and including 31 Decemb ETI will cease to exist on
1 January 2017. Thus, for example, if a qualifying emp mployed on 1 January 2016,
the eligible employer will only be allowed to clai | for 12 months for that qualifying
employee (if the employee is a qualifying emplo in each month) as the ETI will no longer
be available from 1 January 2017.

per qualifying employee

Facts:

Employee X was e w an eligible employer, Employer Y, on 1 October 2013.
Employee X meets allfthe requirements of a qualifying employee as provided for under
section 6.

B« ‘(D]lomestic worker’ means an employee who performs domestic work in the home of his or her

employer and includes—
(@ a gardener;
(b) a person employed by a household as driver of a motor vehicle; and
(c) a person who takes care of children, the aged, the sick, the frail or the disabled,
but does not include a farm worker;”
% section 115(1)(b) of the Taxation Laws Amendment Act 43 of 2014. This amendment is
retrospective and comes into operation on 1 January 2014.

37 Section 12 of the ETI Act.
% gsection 7 of the ETI Act.
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Result:

Employer Y can only claim the ETI as from the month commencing 1 January 2014.
The period between 1 October 2013 and 31 December 2013 is not taken into account
because the commencement date of the ETI Act is 1 January 2014. Had Employee X's
employment commenced on any date before 1 October 2013, Employee X would not be
regarded as a qualifying employee and Employer Y would not be able to claim the ETI for
Employee X.

Example 3 — Commencement date of eligible employment

Facts:

Employee A was employed by Employer B on 1 September 2013 and continued in
employment with Employer B during 2014.

Result:

Employer B may not claim the ETI for Employee A becau ee A’'s employment
commenced before 1 October 2013.

4. Disqualification

An eligible employer will be disqualified fr imihg the ETI in the circumstances
discussed below.

4.1 Compliance with wage regulati asures and minimum wage
requirement (section 4)

An employer who is otherwise
section 3 is nevertheless
employee is less than the ing prescribed minimum amounts — the actual prescribed
minimum is dependent o
not.

Section 4(3) defines a ge regulating measure” as —

(@ a collective*agreement as contemplated in section 23 of the Labour Relations Act;

(b) a sectoral determination as contemplated in section 51 of the Basic Conditions of
Employment Act, 1997 (Act No. 75 of 1997); or

(©) a binding bargaining council agreement as contemplated in section 31 of the Labour
Relations Act, including where such agreement is extended by reason of a
determination of the Minister of Labour in terms of section 32 of that Act.

Section 4 prescribes the minimum wage payable to a qualifying employee before an
employer will be eligible for the ETI.

4.1.1 Employer subject to wage regulating measures [section 4(1)(a)]

An employer that is subject to a wage regulating measure is not allowed to claim the ETI for
an employee if the wage paid to that employee for that month is less than the wage
prescribed by the relevant wage regulating measures. It is not a requirement that the
employee actually be remunerated on a monthly basis, only that the wage paid to the
employee is not less than that prescribed under the wage regulating measure. If for
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example, the contract between an employer who is subject to a wage regulating measure
and an employee specifies that the employee is remunerated on a weekly basis, the weekly
rate of the wage regulating measure should be complied with. The same applies in the case
of an hourly or monthly prescribed rate.

An employee who takes unpaid leave and as a result is paid less than the monthly minimum
wage prescribed by a wage regulating measure in a particular month will not meet the
requirements of section 4(1)(a) and the employer will not be allowed to claim the ETI for that
employee for that month.

Example 4 — A wage which does not comply with wage regulating measures
Facts:

Employee A is employed by Employer B. A collective agreement entered into between
Employer B and the trade unions representing the employees stipulates that each new
employee joining the company must be remunerated at a minimum monthly wage of R3 000.
Employer B pays Employee A an amount of R2 900 in March 20

Result:

The wage amount payable to the employee is subject t ulating measure which
[ thly wage of R3 000. As

Employer B pays Employee A less than the prescribedymi wage, Employer B will not

ge

Example 5 — A wage which complieswi regulating measures

Facts:

Employee C is employed by Employer D.JA sectoral determination provides that employees
employed in that sector erated at a minimum wage of R1 800 a month.
Employer D pays a wage@© 900 to Employee C for the month of March 2014.

Result:

Since Employer D re erates Employee C at the rate of R1 900 a month, which is more
than the prescribed imum monthly rate of R1 800, Employer D complies with the
minimum prescribed wage requirements as required by the sectoral determination for that
specific sector. Employer D can accordingly claim the ETI despite the monthly wage being
less than R2 000 (see 4.1.2) as the employer is subject to and complies with a wage
regulating measure.

Example 6 — A wage which does not comply with a wage regulating measure owing to
the employee taking unpaid leave

Facts:

Employee X is employed by Employer Y. A sectoral determination provides that employees
employed in that sector must be remunerated at a minimum wage of R1 800 a month. While
Employer Y usually pays a wage of R1 900 to Employee X, as Employee X took 4 days
unpaid leave during March 2015, Employer Y only paid Employee X R1 500 for that month.
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Result:

Although Employer Y usually remunerates Employee X at the rate of R1 900 a month, which
is more than the prescribed minimum monthly rate of R1 800, Employer Y does not comply
with the minimum prescribed wage requirements for March 2015 as Employee X was only
paid R1 500 for that month. Employer Y cannot therefore claim the ETI for the wage paid to
Employee X despite the usual monthly wage paid to Employee X being more than the
minimum wage prescribed by the relevant sectorial wage regulating measure.

Example 7 — A wage which complies with a wage regulating measure
Facts:

Employee G is employed by Employer H. According to the employment contract entered into
between Employee G and Employer H, the prescribed minimum hourly wage for their sector
will be paid. A sectoral determination provides that employees employed in that sector must
be remunerated a minimum hourly wage of R15 and a minimum_monthly wage of R2 400
(R15 x 160 standard hours). Employee G however only work rs in April 2015 and
therefore only receives wages of R2 100 for that month.

Result:

Employer H will be entitled to claim the ETI for the wag 0 Employee G despite the
minimum monthly wage of R2 400 not being metas theywage paid to Employee G complies
with the minimum prescribed hourly wageSseq ts as required by the sectoral
determination for that specific sector.

4.1.2 Employer not subject to w lating measures [section 4(1)(b)]

An employer that is not subject ffo a wa@e regulating measure has to meet the minimum

wage requirements prescrib ETI Act.

der section 4(1)(b) were amended® with effect from
uary 2016 to align them with the changes made to the
ion”. The position before and after 1 March 2015 and after

The minimum wage req
1 March 2015 and
definition of “monthl
1 January 2016 are se

An employee that takes unpaid leave and as a result is paid less than the prescribed
monthly minimum wage prescribed by section 4(1)(b) in a particular month, will not meet the
minimum wage requirement and the employer will not be allowed to claim the ETI for that
employee for that month.

@) The position before 1 March 2015

An employer that is not subject to a wage regulating measure will be allowed to claim the
ETI for an employee only if the wage paid to that employee for that month is not less than
R2 000 [section 4(1)(b)(1)].

% Section 113(1) of the Taxation Laws Amendment Act 43 of 2014 and section 141(1) of the
Taxation Laws Amendment Act 25 of 2015.

Guide to the Employment Tax Incentive 14



Example 8 — Wage not subject to wage regulating measures: Employee employed for
a full month but wage below R2 000

Facts:

Employee E is employed by Employer F. There is no wage regulating measure that applies
to the employer. Employer F pays Employee E a wage of R1 900 for the month of April
2014.

Result:

Employer F is not permitted to claim the ETI for Employee E because the wage paid to
Employee E is less than R2 000.

In the event that an employee is employed for less than a month, the prescribed minimum
wage of R2 000 a month is apportioned by applying the ratio of days actually worked by the
employee to the number of days the employee would have worked had the employee been
employed for the full month [section 4(1)(b)(ii)]. This apportion determination may be
expressed by way of the following formula:

Actual number of days the employee worked

20
Total number of working days in a month

Example 9 — Wage not subject to wage regula asures: Employee employed for
a part of amonth

Facts:

Employee A is employed by Empl ay 2014. There is no wage regulating measure
that applies to the employer. There are 2 king days in May 2014, of which Employee A
works 10 days. Employer X ployee A a wage of R1 100 for the month of May 2014.

Result:

To determine the p
minimum wage of R
of a month.

inimum wage for Employee A for May 2014, the prescribed
month must be apportioned as Employee A only worked part
Formula: 10/ 21 x R2 000 = R952.38

Employer X is permitted to claim the ETI for Employee A because the wage paid to
Employee A is more than the prescribed minimum wage of R952,38.

(b) The position on or after 1 March 2015

An employer that is not subject to a wage regulating measure will only be allowed to claim
the ETI for an employee who is employed for more than 160 hours in a month if the wage
paid to that employee for that month is at least R2 000 [section 4(1)(b)(i) as amended].
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Example 10 — Wage not subject to wage regulating measures: Employee employed for
a full month but wage below R2 000

Facts:

Employee E is employed by Employer F for more than 160 hours in the month of April 2015.
There is no wage regulating measure that applies to the employer. Employer F pays
Employee E a wage of R1 700 for the month of April 2015.

Result:

Employer F is not permitted to claim the ETI for Employee E in April 2015 because the wage
paid for this month to Employee E is below R2 000, regardless of the fact that Employee E is
employed for more than 160 hours in a month.

In the event that an employee is employed for less than 160 hours in a month, the
prescribed minimum wage of R2 000 a month is apportioned by the ratio of days actually

worked by the employee to 160 hours [section 4(1)(b)(ii) as am d]. This apportionment
determination may be expressed by way of the following form
R 0

Actual number of hours the employee was employe

less than 160 hours in a month

160 hours in a month
Example 11 — Wage not subject to wage reﬂ& asures: Employee employed for

Facts:

Employee B is employed by Empl [ ne 2015. There is no wage regulating measure
that applies to the employer. Employee Bgwas employed for 130 hours in June 2015 and is
paid a wage of R1 800 for thisgmonth.

Result:

To determine the p
minimum wage of R
160 hours in a month.

inimum wage for Employee B for June 2015, the prescribed
onth must be apportioned as Employee B worked less than
Formula: 130/ 160 x R2 000 = R1 625

Employer Y is permitted to claim the ETI for Employee B because the wage paid to
Employee B is more than the prescribed minimum wage of R1 625.

(c) The position on or after 1 January 2016

The Taxation Laws Amendment Act 25 of 2015 amended section 4(1)(b)(i) by substituting
the words “more than 160 hours” with “at least 160 hours” and is effective from 1 January
2016.%°

Prior to the amendment, the wording of section 4(1)(b)(i) resulted in the exclusion of 160
hours. The amendment to “at least 160 hours” rectifies this exclusion.

0 Section 141(1) of the Taxation Laws Amendment Act 25 of 2015.
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An employer that is not subject to a wage regulating measure will only be allowed to claim
the ETI for an employee who is employed for at least 160 hours in a month if the wage paid
to that employee for that month is at least R2 000 [section 4(1)(b)(i) as amended].

If an employee is employed for less than 160 hours in a month, the same situation applies as
described in (b) above; the prescribed minimum wage of R2 000 a month is apportioned by
the ratio of days actually worked by the employee to 160 hours.
4.2 Displacement [section 5(2)]
An employer that is deemed to have displaced the employee —

¢ s liable to pay a penalty of R30 000 to SARS for that displaced employee; and

e may be disqualified by the Minister from receiving the incentive by notice in the
Government Gazette (see 6.2.2).

While “displacement” is not defined in the ETI Act, an employer is deemed to have displaced
an employee in the circumstances prescribed in section 5(2).

Section 5(2) stipulates that an employee is deemed to hav aced if —

e the resolution of a dispute,** whether by agr of court or otherwise,
reveals that the dismissal of that employe an automatically unfair
dismissal under section 187(1)(f)* of the Labout\Relatigns Act; and

o the employer replaces that dismissedf@em with an employee for which the
employer is eligible with the intentio tly benefiting from the ETI.

4.3 Non-compliance with tax ob section 8)

crucial that the employer complies with all its
that the employer has registered, or is required

A “tax debt” is defined in section 1 of the TA Act to mean an amount referred to in
section 169(1) of the TA Act which stipulates that a tax debt is an amount of tax due by a
person under a tax Act. This would, for example, include income tax, employees’ tax, VAT,
skills development levy (SDL), unemployment insurance fund contributions (UIF) and so
forth. “Tax” is also defined in section 1 of the TA Act to include a tax, duty, levy, royalty, fee,
contribution, penalty, interest and any other moneys imposed under a tax Act. A taxpayer will
therefore owe a tax debt even if it is only an amount of interest or penalty outstanding.

A dispute will be regarded as having been resolved if the final decision has been reached and the

matter is not subject to appeal.

42 “(f) that the employer unfairly discriminated against an employee, directly or indirectly, on any
arbitrary ground, including, but not limited to race, gender, sex, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, political opinion,
culture, language, marital status or family responsibility.”

3 A*return” is defined in section 1 of the TA Act.
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A tax debt for purposes of the ETI does not, however, include —

e an amount due under an instalment payment agreement or which has been
compromised under the TA Act;

e any amount that has been suspended by a senior SARS official pending an objection
or appeal; or

e an amount below R100.*

5. Determining the amount of the employment tax incentive
(section 7)

The eligible employer is required to perform a monthly calculation to determine the amount
of the ETI that it may claim per qualifying employee. The calculation takes into account the
monthly remuneration paid to the qualifying employee, the period for which the qualifying
employee is employed and the amount or percentage that may be claimed. The employer
must add any amounts rolled over from previous months to the_amount of the ETI for the
current month (see 7).

The table below illustrates how the ETI will be calcula in r to the remuneration
received by a qualifying employee.

Monthly ETl per month during the fir E er month during the next
remuneration 12 months® in  whj e\ 12 months* in  which the
employee qualified employee qualified

RO - R2 000 50% of monthly r 25% of monthly remuneration

R2 001 — R4 000 R500

R4 001 — R6 000 Formula: R500 — [0,25 x (monthly

remuneration — R4 000)]

5.1 Determinati employment tax incentive

Example 12 — Determination of ETI for the first 12 months of employment
Facts:

In May 2014 an eligible employer employs a qualifying employee, Employee K. A sectoral
determination provides that employees employed in that sector must be remunerated at a
minimum wage of R1600 a month. Employee K earns a monthly wage of R1 800.
Employee K is in the fourth qualifying ETI month with the eligible employer.

44
45

Under section 16(4) of the TA Act, SARS need not recover a tax debt if it is less than R100.
The 12 months need not be consecutive (see 3.3).

*® The 12 months need not be consecutive (see 3.3).
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Result:

Since the eligible employer remunerates Employee K at the rate of R1 800 a month, which is
more than the prescribed minimum monthly wage of R1 600, the eligible employer complies
with the minimum prescribed wage requirements as required by the sectoral determination
for that specific sector. The eligible employer may therefore claim the ETI despite the
monthly wage being less than the monthly minimum of R2 000 prescribed by section 4(1)(b).
Since Employee K earns below R2 000 a month during the first 12 month period, the
incentive amount available to the eligible employer is 50% of R1 800 = R900 per month.

Example 13 — Determination of ETI for the second 12 months of employment
Facts:

On 1 May 2014 an eligible employer employs a qualifying employee, Employee B, at a
monthly remuneration of R3 000. From 1 May 2015 Employee B’s monthly remuneration
increased to R5 200. No wage regulating measure applies in these circumstances.

Employee B remains in employment with the eligible employe @ ars.

Result:

During the first 12 qualifying months the ETI availab
month (ETI applicable to an employee earning

e eligible employer is R1 000 a
R2%900 and less than R4 001).

During the second 12 qualifying months E
month. The incentive amount available to the
following formula: R500 — [0,25 x (R5

s between R4 000 and R6 000 a
ible,employer is calculated according to the
)] = R200 a month.

The eligible employer will be ablg to clai ETI of R12 000 (R1 000 x 12) for the period
1 May 2014 to 30 April 2015 and'R2 400/(R200 x 12) for the period 1 May 2015 to 30 April
2016 for Employee B.

Example 14 — De i of ETI for the first 12 months of employment of a
seasonal farm work

Facts:

On 1 February 2014 an eligible employer employs qualifying Employee D at a monthly wage
of R2 300. A sectoral determination provides that employees employed in that sector must
be remunerated at a minimum wage of R2 300 a month. From 1 April 2015 Employee D’s
monthly wage increased to R2 600 in line with the minimum wage prescribed for that sector.
Employee D is employed for the following seasons:

e 1 February 2014 to 30 June 2014 (5 months)

e 1 August 2014 to 31 December 2014 (5 months)

e 1 February 2015 to 30 April 2015 (3 months)
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Result:

During the first 12 qualifying months [1 February 2014 to 30 June 2014 (5 months), 1 August
2014 to 31 December 2014 (5 months) and 1 February 2015 to 31 March 2015 (2 months)]
the ETI available to the eligible employer is R1 000 a month (ETI applicable to an employee
earning more than R2 000 and less than R4 001 during the first 12 months).

During the second 12 qualifying months [April 2015 (1 month)] Employee D earns between
R2 000 and R4 001 a month. The ETI available to the eligible employer is R500 for the
month of April (ETI applicable to an employee earning more than R2 000 and less than
R4 001 during the second 12 months).

5.2 Associated persons [section 7(4)]

In claiming the ETI an eligible employer must take into account periods during which a
qualifying employee was employed by an “associated person” as defined in section 1(1)
(see 2.1). The period during which a qualifying employee was employed by an associated
person will be considered in calculating the 24 individual qualifyi

Example 15 — Calculation involving an associated p

Facts:

Company X and Company Y form part of the sage group of panies and are managed by

the same holding company.
On 1 April 2014 a qualifying employee, Employee as employed by an eligible employer,

Company X. On 1 July 2014 Employee thefemployment of Company X and signed an
employment contract with Comp loyee C is in the 12" month with the group.
Employee C’s monthly remuneration is R

Result:

Company Y is an associa erson in relation to Company X as they are managed by the
same holding comp

The ETI is available for 24 individual months per qualifying employee. The ETI for the
second 12 months is lower than the ETI for the first 12 months. In determining an
employee’s qualifying months for the purposes of the ETI, the qualifying months with
associated persons must be taken into account.

In this instance Employee C was employed by Company X for three months (1 April 2014 to
30 June 2014) and by Company Y for nine months (1 July 2014 to 31 March 2015) and was
a qualifying employee for all these months. Company X will enjoy the higher ETI during the
first three months of Employee C’s qualifying months. Company Y will enjoy the higher ETI
only for the remaining nine months of the first 12-month period. From 1 April 2015
Company Y must claim the ETI at the lower rate applicable to the second 12-month period.

Employee C earns between R4 000 and R6 000 during the second 12-month period. The
incentive amount available for that period commencing on 1 April 2015 is therefore
calculated according to the following formula: R500 — [0,25 x (R4 600 — R4 000)] = R350.

Based on the information provided, Company Y will be entitled to claim an amount of R350
per month as part of the ETI commencing on 1 April 2015.
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5.3 Employee employed for part of a month [section 7(5)]

In order to determine the ETI amount for an employee who is only employed for part of a
month, the “monthly remuneration” paid or payable to the qualifying employee for the month
is determined by grossing up the actual remuneration earned by the employee for part of the
month (i.e. calculated as if the employee had worked for the full month) and the
corresponding ETI calculated on the grossed up amount, as if it were for a full month
(see 2.4).

Once this grossed-up amount of remuneration has been determined, the basic calculation or
formula can be applied depending on the level of monthly remuneration that has been
received and how many months the qualifying employee has been employed with the eligible
employer. The table in 5 illustrates the applicable calculation or formula which must be
applied depending on the qualifying employee’s monthly remuneration and how many
months the qualifying employee has been employed.

5.3.1 The position before 1 March 2015
In determining the ETI for the period 1 January 2014 to 28 Fek

o)

ary«2015 for an employee

employee who is employed for a full month, but owin
contract is only required to work for part of a month.
lied to the calculation or formula to

Once the grossed up monthly remuneration h
determine the ETI applicable to the em th relevant month, the ETI is then
n

provisions of the employment

apportioned by taking into account the act er of days worked by the employee
divided by the total nhumber of worki s My the particular month. The result of this
calculation will determine the ETI able,to the eligible employer for that month for that
gualifying employee.

The formula to apportion t be ys in this scenario is as follows:

employee worked 9 ETI determined by
ays in a month applying the table

Actual number of days
Total number i

Example 16 — Employee employed for part of a month (pre 1 March 2015)

Facts:

An eligible employer appoints a qualifying employee, Employee E, on 24 February 2014.
There are 20 working days in February 2014, of which Employee E works 5 days.

Employee E's employment contract provides for monthly remuneration of R4 200.
Employee E receives remuneration for February 2014 of R1 050. The remuneration payable
to Employee E is not subject to a wage regulating measure as contemplated in section 4.

Result:

Employee E’'s monthly remuneration for February 2014 is arrived at by grossing up the
actual remuneration by the number of working days in the month (R1 050 x 20/ 5 = R4 200).
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While the actual wage paid to Employee E is less than the prescribed minimum monthly
wage of R2 000 [section 4(1)(b)(i)], as Employee E is employed for less than a month, the
wage paid to Employee E for the month must be grossed up under section 4(1)(b)(ii). As the
grossed up monthly wage payable to Employee E is greater than the prescribed minimum of
R2 000, the eligible employer is not prohibited from claiming ETI in relation to Employee E
under section 4.

Because Employee E earns between R4 000 and R6 000 during the first 12 month period,
the incentive amount must be calculated as follows:

Formula: R1 000 — [0,5 x (R4 200 — R4 000)] = R900
Apportionment according to the number of days actually worked: 5/ 20 x R900 = R225

The eligible employer will therefore be entitled to an incentive for Employee E for February
2014 of R225.

5.3.2 The position on or after 1 March 2015

With effect from 1 March 2015,*" the basis on which t
employee who is only employed for part of a mont
baseline of 160 hours employed per month. In dete
2015 for an employee who is employed for less than 1
required to take into account the actual numb

ETI amount for an
n revised and is linked to a
Tl amount from 1 March
in a month, the calculation is
at the employee was employed.

The resultant ETI amount from the calculatio
monthly remuneration is then apportio into account the actual number of hours
employed by the employee divide 60%khours in the month. The result of this calculation
will determine the ETI amount availablegto*the eligible employer for that month for that
gualifying employee.

ula which is based on the grossed-up

The formula to apportion f hours in this scenario is as follows:
Actual number of e ‘@mployee was employed N ETI amount determined
16 rs in a month by applying the table

Example 17 — Employee employed for less than 160 hours in a month (post 1 March
2015)

Facts:

An eligible employer appoints a qualifying employee, Employee G, on 15 April 2015.
Employee G is employed for 80 hours in April 2015. The wage payable to Employee G is not
subject to a wage determining measure as contemplated in section 4.

Employee G’s employment contract provides for him to be remunerated at R30 per hour.
Employee G is remunerated a total of R2 400 for the hours worked by him for part of April
2015.

*" Section 116(1) of the Taxation Laws Amendment Act 43 of 2014.
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Result:

As Employee G was employed for less than 160 hours in the month, the minimum monthly
wage of R2 000 prescribed by section 4(1)(b)(i) must be apportioned under section 4(1)(b)(ii)
so as to arrive at the applicable minimum monthly wage. The applicable minimum monthly
wage is calculated as follows:

R2 000 x 80/ 160 = R1 000.

As the actual wage paid to Employee E (R2 400) is greater than the determined minimum
monthly wage of R1 000, the eligible employer is not prohibited from claiming ETI in relation
to Employee E under section 4.

Employee G’s monthly remuneration for April 2015 is arrived at by grossing up the actual
remuneration to 160 hours in the month (R2 400 x 160 / 80 = R4 800).

Because Employee G earns between R4 000 and R6 000 during the first 12 month period,
the incentive amount must be calculated as follows:

Formula: R1 000 — [0,5 x (R4 800 — R4 000)] = R600
Apportionment according to the number of hours em 480 / x R600 = R300

The eligible employer will therefore be entitled t im ETI of*R300 for Employee G for April
2015.

5.4 Employment tax incentive rnership allowance

In addition to the ETI, an employe be“eligible for a deduction of a learnership allowance
during a year of assessment if the requiféments of section 12H of the Income Tax Act are
met.*®

6. Process for cl ing the employment tax incentive

6.1 Submitting
liability

ly employees’ tax return (EMP201) and payment of

The Fourth Schedule requires every employer to submit a monthly return to SARS declaring,
amongst other things, the amount of employees’ tax that was deducted or withheld from
employees’ remuneration during that month. The return must be accompanied by payment
of the employees’ tax deducted or withheld. The return and payment must reach SARS by
no later than seven days after the end of the month in which the employees’ tax was
deducted or withheld, or, if the seventh day falls on a Saturday, Sunday or public holiday, the
last business day before that Saturday, Sunday or public holiday.

In essence, the ETI is paid to the eligible employer through the employees’ tax system by
allowing the eligible employer to reduce the employees’ tax that the eligible employer must
pay over to SARS every month. The ETI is in essence deductible from the total employees’
tax payable by the eligible employer for the relevant month — regardless of whether the
employees’ tax was deducted or withheld from qualifying employees or non-qualifying

8 See Interpretation Note No. 20 (Issue 6) dated 27 November 2015 “Additional Deduction for

Learnership Agreements”.
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employees. In other words, the eligible employer’s total employees’ tax liability for the month
is simply reduced by the total ETI that the employer qualifies for during that month.

Example 18 — Claiming the ETI
Facts:

ABC (Pty) Ltd, an eligible employer, employs both qualifying and non-qualifying employees
under the ETI Act. The total employees’ tax deducted or withheld from all employees during
January 2015 equals R32 800. ABC (Pty) Ltd is entitled to an ETI of R3 500 for qualifying
employees for January 2015.

Result:

The total amount of employees’ tax to be paid by ABC (Pty) Ltd to SARS by Friday,
6 February 2015 (since the seventh day after the end of the month in which the employees’
tax was withheld falls on a Saturday, employees’ tax is payable by the last business day
before the Saturday, i.e. Friday), is R29 300 (R32 800 — R3 500).

The ETI does not affect the remuneration received by the
deducted or withheld from that employee. The emplo
gualifying employee is entitled to receive must disclos
total employees’ tax deducted or withheld, disregardingth

the employees’ tax
cate (IRP5) that the
neration, as well as the

Example 19 — Disclosure on the IRP5
Facts:

DEF (Pty) Ltd, an eligible emplo oyed¥a qualifying employee, Employee Y, on
1 January 2015. Employee Y’s r@muneration, is R5 850 a month for each of January and
February 2015. Employees’ tax ofiR47 amonth is deducted from Employee Y’s salary. The
total employees’ tax deduc i by DEF (Pty) Ltd from all of its employees was
R4 000 for each of those nmonths. The ETI for which the employer qualifies is R75 a
month (R1 000 — [0,5 x (R5%85 R4 000)]. (See 5)

Result:

The employer may reduce the R4 000 payable to SARS for each of January and February
2015 by the R75 ETI. Thus only R3 925 is payable to SARS for employees’ tax for each of
those months.

Employee Y’'s IRP5 certificate for the 2014 year of assessment must disclose R11 700
(R5 850 x 2) under code 3601 as “Income (PAYE)”; and R94 (R47 x 2) under code 4102
“PAYE (Pay-As-You-Earn)". Employee Y's employees’ tax credit remains what was actually
deducted or withheld from the employee, irrespective of the ETI that was deducted from the
total employees’ tax payment owing to SARS by DEF (Pty) Ltd for all its employees.

The employer may be entitled to roll over the ETI if the ETI amount exceeds the employees’
tax payable in any particular month. For details on this, see 7.
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6.2 Penalty

A penalty under the ETI Act can be levied in two instances, namely, non-compliance and
displacement of employees.

6.2.1 Non-compliance

Under section 4(2) an employer that pays a qualifying employee less than the monthly wage
prescribed in section 4(1) is ineligible for the ETI. Should the employer nevertheless claim
ETI in these circumstances; the employer must pay a penalty to SARS of 100% of the ETI
received for that employee.

Although the ETI Act does not address the repayment of the ETI amount incorrectly claimed
in consequence of the qualifying employee earning less than the minimum wage prescribed
under section 4(1), such incorrectly claimed ETI will be recoverable by SARS under
Chapter 11 of the TA Act.

As regards the possible imposition of an “understatement penalty” under Chapter 16 of the
ill be imposed as the
which the ETI is

as the employees’ tax “properly chargeable” for the r ax period and the amount of
employees” tax that would have been “charg e tax period had the
“understatement” (incorrectly claimed ETI) been accepted the same, no “shortfall” as
contemplated in section 222(3)(a) of the TA Act,a

The ETI incorrectly claimed will be disallo and, a penalty will be levied by issuing an
additional assessment under section 9 ct.

6.2.2 Displacement of employges

An employer that is found to
under the ETI will be subj
addition, such an employ
Government Gazett

eunfairlydismissed an employee in order to obtain a benefit
a penalty of R30 000 for each employee so displaced.* In
isqualified by the Minister of Finance by notice in the
iving any future incentive.*

In determining the dis ification, the Minister may take into account —

¢ the number of employees that have been displaced by an employer; and

o the effect that the disqualification may directly or indirectly have on the employees of
the employer.

SARS will issue an additional assessment to levy the penalty and thereafter follow the
collection process under the TA Act.

6.3 Late payment penalty and interest

An employer who has incorrectly claimed the ETI would not have been entitled to reduce the
monthly employees’ tax payment due by the employer. That employer will have accordingly
underpaid employees’ tax, and must pay a “percentage-based penalty” levied under
Chapter 15 of the TA Act. Paragraph 6 of the Fourth Schedule prescribes that the penalty
payable is equal to 10% of the unpaid employees’ tax.

" Section 5(1)(a).
0 section 5(1)(b).
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Section 89bis(2) of the Income Tax Act provides for the payment of interest at the prescribed
rate if employees’ tax payable is not paid in full within the prescribed period of seven days. It
follows that interest will be payable when the ETI has been wrongly claimed as the amount
of employees’ tax paid will be less than that which was properly payable.

6.4  Objection and appeal

Under section 104 of the TA Act, “a taxpayer who is aggrieved by an assessment made in
respect of the taxpayer may object to the assessment”.

The non-compliance penalty (see 6.2.1) and the displacement penalty (see 6.2.2) are levied
by raising an additional assessment under section 92 of the TA Act. If an employer is
aggrieved by such an assessment, an objection may be lodged under section 104 of the TA
Act. If SARS disallows the objection, the employer may follow the appeal route under
section 107 of the TA Act, read with the rules made by the Minister.>*

7. Roll-over amounts (section 9)

The ETI Act provides for three instances when the ETI may & er and claimed in a
succeeding or future period.

Firstly, if the ETI amount exceeds the employees’ ta a particular month, the excess
must be added to the ETI available in the succeeding fmon is accordingly available for
r

deduction in the succeeding month - subject t bursement of such excess under

Xyees’ tax due by the employer in the
ei

t
section 10(3) (see 8).
being available to that employer, the ETI not

Secondly, if the employer does not reduce
relevant month by the ETI, despite

Thirdly, if the employer
employer because of the
tax debt due to SA ere
first month that the e comes compliant.

ed to reduce the employees' tax payable by the
S"tax returns being outstanding or the employer having a

It follows that the monthly ETI may consist of the ETI pertaining to that month as well as any
excess ETI that the employer has carried forward from previous months as discussed above.

Example 20 — Excess roll-over of ETI
Facts:

In April 2015 Company Z had 30 employees in service, of which 22 were qualifying
employees. Company Z is eligible to claim ETI of R1 000 per qualifying employee based on
their remuneration earned in April 2015 and their qualifying periods. The total ETI claimable
for Company Z for April 2015 is accordingly R22 000 (22 qualifying employees x R1 000). A
total amount of R20 000 employees’ tax is due by Company Z to SARS for April 2015.

L Notice No. 550, 11 July 2014, Government Gazette No. 37819, Government Printer.
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Result:

Company Z must carry over the excess ETI of R2 000 (R22 000 ETI limited to employees
tax of R20 000) in April 2015 to May 2015.

8. Reimbursement (section 10)

While the ETI Act made provision for the reimbursement of ETI in certain prescribed
circumstances, the relevant provision (section 10) only came into operation on the date
determined by the Minister of Finance by notice in the Gazette, namely 19 December 2014°?
— the date upon which the remaining provisions of the ETI Act came into operation.

Any excess ETI contemplated in section 9 (see 7) that must be carried forward and deducted
from employees’ tax due by the employer in a subsequent month that has not been
deducted at the end of the period for which a return must be submitted under
paragraph 14(3)(a) of the Fourth Schedule (these reconciliation returns are normally
submitted for the six month periods ending August and Febr ay be claimed from
SARS.

A reimbursement of such excess ETI will however only RS if an employer is
tax compliant. If an employer is not tax compliant (s subsequently becomes
compliant, the excess ETI must be reimbursed to t r in the first month during
which the employer becomes tax compliant. Ho inorder to claim reimbursement of the
ployer being non-compliant, the
employer must become tax compliant in t ing period subsequent to the reporting
period in which the employer’s entitle [
fails to become tax compliant befor
excess amount will be deemed
words, the excess ETI will be forf

of the subsequent reconciliation period then the
e end of that reconciliation period,> in other

Example 21 — Reimbur

cess ETI to tax compliant employer
Facts:
An eligible employer an“excess ETI amount of R20 000 at the end of the six month
reconciliation period ending 28 February 2015 and is tax compliant.

Result:

SARS will reimburse the eligible employer the excess ETI amount of R20 000 for the
reconciliation period ending 28 February 2015.

%2 Government Notice 1039 in Government Gazette 38346 of 18 December 2014.

Section 118(1) of the Taxation Laws Amendment Act 43 of 2014. This amendment is retrospective
and comes into operation on 1 January 2014.

53
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Example 22 — Reimbursement of excess ETl once employer becomes tax compliant
Facts:

An excess ETI amount of R50 000 is available to the eligible employer at the end of the six
month reconciliation period ending 28 February 2015. The employer claimed payment of the
excess amount at 28 February 2015, but the amount was not paid by SARS as the employer
is not tax compliant at this date as the employer has outstanding VAT returns. The employer
subsequently submits the outstanding VAT returns and becomes tax compliant on 30 June
2015.

Result:

SARS will reimburse the eligible employer the excess ETI amount of R50 000 for the
reconciliation period ending 28 February 2015 as the employer became tax compliant in the
subsequent reconciliation period ending 31 August 2015.

Example 23 — No reimbursement of excess ETI if employer | x compliant

Facts:

An excess ETI amount of R30 000 is available to an eli
month reconciliation period ending 28 February
payment of the excess amount at 28 February 2015,
as the employer is not tax compliant at this date
tax return for the 2012 year of assessmept.
period, 31 August 2015, the employer is
income tax return for the 2012 year of

p r at the end of the six
igible employer claimed
ount was not paid by SARS
ployer has an outstanding income
of the subsequent reconciliation

tax compliant because the employer's
is"still outstanding.

Result:

At 31 August 2015 (the subsequent reconciliation period) the employer is still not tax
' 2SS amount of R30 000 from the reconciliation period

ed to be nil at 31 August 2015 and the employer will

ending 28 February 201
forfeit the excess a

9. Cessation ofithe employment tax incentive

The incentive will not be available to employers on or after 1 January 2017.

10. Implications for other taxes

10.1 Value-added tax

The ETI is a tax incentive that is paid by the State to eligible employers by allowing eligible
employers to reduce their liability for employees’ tax under the Income Tax Act. Any excess
ETI that the eligible employer is unable to recover from any employees’ tax due by the
eligible employer is, subject to certain limitations, payable by SARS from the National
Revenue Fund (see 8).

The ETI is not regarded as consideration received by the employer for any goods or services
supplied by the eligible employer to a public authority. As such, the ETI is not subject to VAT
at the standard rate.
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The ETI is however regarded as being an appropriation, grant-in-aid subsidy or contribution
transferred by a public authority as contemplated in the definition of “grant”.>* As such, any
ETI claimed by an eligible employer that is a vendor for VAT purposes is treated as
consideration derived by the eligible employer for a deemed supply to a public authority and
accordingly zero rated under section 8(5A), read with section 11(2)(t), of the VAT Act.

For further guidance as regards the meaning of “grant” for VAT purposes, see Interpretation
Note No. 39 (Issue 2) dated 8 February 2013 “VAT Treatment of Public Authorities, Grants
and Transfer Payments”.

10.2 Income tax

With effect from 1 January 2014, any amount of ETI received by an eligible employer under
the ETI Act that reduces the employee’s tax payable by that employer is exempt from
income tax under section 10(1)(s) of the Income Tax Act.®

oS

> Section 1(1) of the VAT Act.

> As inserted by section 13 of the ETI Act with effect from 1 January 2014.

Guide to the Employment Tax Incentive 29



Annexure A — Diagram illustrating the rule for determining who are related within the
third degree of consanguinity in the case of natural persons

3
Taxpayer's
Great-Grandparents

@

Taxpayer's Grandparents

) ®3)

; Taxpayer's
Taxpayer’s Parents Uncles and Aunts

@
Taxpayer's Taxpayer
Brothers and Sisters

©)
Taxpayer's
Nephews and Nieces

axpayer’'s
Grandchildren

(3)
Taxpayer's
Great-Grandchildren

* Figures in brackets indicate the degree of consanguinity
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Annexure B — The meaning of “remuneration” in paragraph (1) of the Fourth Schedule
to the Income Tax Act

The term “remuneration” for employees’ tax purposes is defined as any amount of income
which is paid or is payable to any person by way of any salary, leave pay, wage, overtime
pay, bonus, gratuity, commission, fee, emolument, pension, superannuation allowance,
retiring allowance or stipend, whether in cash or otherwise and whether or not for services
rendered, including —

restraint of trade payments;

an amount, including a voluntary award, received or accrued in commutation of
amounts due in terms of a contract of employment or service;

an amount received or accrued for the relinquishment, termination, loss, repudiation,
cancellation or variation of an office or employment or of an appointment;

an allowance or advance paid to an employee for accommodation, meals or other
incidental costs while the employee is by reason of the_duties of the employee’s
office obliged to spend at least one night away from the ployee’s usual place of
residence in the Republic is deemed to become paye e employee in the
following month for services rendered. This deemi onfapplies when such an
allowance or advance was paid to an employ, month for a night away
from the employee’s usual place of residence ployee has not by the last
day of the following month either spent from that employee’s usual
place of residence or refunded that all vance to the employer;

50% of an allowance paid to a holder lic office;

80% of an allowance or advanc ense of travelling for business purposes
(excluding an allowance p r actual distance travelled for business purposes, at a
rate not exceeding the rate per Kilometre fixed by the Minister in the Government
Gazette);

fringe benefits re nder the Seventh Schedule to the Income Tax Act;

a gratuity re
such person
examination;

accrued to a person from that person’s employer because
university degree or diploma or has been successful in an

any gain determined under section 8B, which must be included in that person’s
income under that section (broad-based equity share plan); and

any gain determined under section 8C which is required to be included in the income
of that person;

but not including —

amounts paid to common law independent contractors, but excluding amounts paid
to common law independent contractors who do not employ three or more qualifying
employees and are required to render services mainly at the premises of the client
and are subject to the control or supervision of any person as to the manner in which
their duties are performed or as to the hours of work.
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This exclusion does not apply to —

any person who receives any remuneration or to whom any remuneration accrues by
reason of any services rendered by such person to or on behalf of a labour broker;

any labour broker;

any personal service provider;

a person who is not ordinarily resident in South Africa;

any pension or additional pension under the Social Assistance Act 59 of 1992;

any disability grant or additional or supplementary allowance under the Social
Assistance Act 59 of 1992;

any grant or contribution under section 89 of the Children’s Act 33 of 1960;

amounts paid to an employee, wholly in reimbursement of expenditure actually
incurred by such employee in the course of employment; and

any annuity in terms of an order of divorce or decr, judicial separation or
agreement of separation.

oS
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