AGREEMENT

BETWEEN

THE REPUBLIC OF SOUTH AFRICA

AND

THE KINGDOM OF THE NETHERLANDS

REGARDING MUTUAL ADMINISTRATIVE ASSISTANCE

BETWEEN THEIR CUSTOMS ADMINISTRATIONS

FOR THE PROPER APPLICATION OF CUSTOMS LAW AND FOR THE

PREVENTION, INVESTIGATION AND COMBATING OF CUSTOMS OFFENCES
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The Republic of South Africa and the Kingdom of the Netherlands, hereinafter jointly
referred to as the “Contracting Parties” and in the singular as the “Contracting Party”,

CONSIDERING the importance of accurate assessment of customs duties and other taxes
collected at importation or exportation and of ensuring proper enforcement of measures of
prohibition, restriction and control,

CONSIDERING that offences against customs law are prejudicial to their economic, fiscal,
social, cultural, public health and commercial interests;

CONSIDERING that cross-frontier trafficking in narcotic drugs and psychotropic substances,
hazardous goods, endangered species and toxic waste constitutes a danger to public health and
to society;

RECOGNISING the need for international co-operation in matters related to the application
and enforcement of their customs laws;

CONVINCED that action against customs offences can be made more effective by close co-
operation between their customs administrations based on clear legal provisions;

HAVING REGARD TO the relevant instruments of the Customs Co-operation Council in
particular the Recommendations on mutual administrative assistance of 5 December 1953;

HAVING REGARD ALSO TO international conventions containing prohibitions, restrictions
and special measures of control in respect of specific goods;

Have agreed as follows:
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Article 1

Definitions

For the purposes of this Agreement, unless the context otherwise requires:

(a)

(b)

(©)

(d)

(e)
(f)

(@)

(h)

(i)

the term “customs administration” shall mean:

Q) for the Kingdom of the Netherlands: the central administration responsible for
the implementation of customs law;

(i) for the Republic of South Africa: the South African Revenue Service;

the term *“customs law” shall mean: any legal and administrative provisions applicable
or enforceable by the customs administrations in connection with the importation,
exportation, transshipment, transit, storage and circulation of goods, including legal
and administrative provisions relating to measures of prohibition, restriction and
control,

the term “customs offence” shall mean: any breach of customs law as defined by the
legislation of each Contracting Party as well as any such attempted breach;

the term “customs claim” shall mean: any amount of duties and taxes to which this
Agreement applies and of increases, surcharges, overdue payments, interests and costs
pertaining to the said duties and taxes that cannot be collected in one of the
Contracting Parties;

the term “person” shall mean: any natural or legal person;

the term “personal data” shall mean: any data concerning an identified or identifiable
natural person;

the term *“information” shall mean: any data, documents, reports, certified or
authenticated copies thereof or other communications in any format, including
electronic;

the term “requesting administration” shall mean: the customs administration which
requests assistance;

the term “requested administration” shall mean: the customs administration from
which assistance is requested.
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Article 2
Scope of the Agreement

The Contracting Parties shall through their customs administrations afford each other
mutual administrative assistance under the terms set out in this Agreement for the
proper application of customs law and for the prevention, investigation and combating
of customs offences.

All assistance under this Agreement by either Contracting Party shall be performed in
accordance with its legal and administrative provisions and within the limits of its
customs administration’s competence and available resources.

This Agreement is without prejudice to any obligations stemming from present or
future international law and from legislation enacted to implement those obligations.
For the Kingdom of the Netherlands those obligations stem in particular from the
legislation of the European Union and any international agreements between the
Member States of the European Union. For the Republic of South Africa those
obligations stem in particular from international agreements between the Member
States of the Southern African Development Community and the Member States of the
Southern African Customs Union.

This Agreement is intended solely for mutual administrative assistance between the
Contracting Parties. The provisions of this Agreement shall not give rise to a right on
the part of any private person to obtain, suppress or exclude any evidence or to impede
the execution of a request.

This Agreement is without prejudice to rules governing mutual assistance in criminal
matters. If mutual assistance should be afforded in accordance with another
agreement in force between the Contracting Parties, the requested administration shall
indicate which relevant authorities are concerned.

Article 3
Scope of Assistance
The customs administrations shall provide each other, either on request or on their
own initiative, with information which helps to ensure proper application of customs
law and the prevention, investigation and combating of customs offences.
Either customs administration shall, in making inquiries on behalf of the other

customs administration, act as if the inquiries were being made on its own account or
at the request of another authority of its own State.
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Article 4
Communication of Information
On request, the requested administration shall provide all information about customs
law and procedures applicable in the territory of that Contracting Party and which are

relevant to inquiries relating to a customs offence.

Either customs administration shall communicate, on request or on its own initiative
and without delay, any available information relating to:

@) new customs law enforcement techniques having proved their effectiveness;

(b) new trends, means or methods of committing customs offences.

Article 5

Technical Assistance

The customs administrations may provide each other with technical assistance in customs
matters including:

(a)
(b)
(©)

(d)
(€)

exchange of customs officers when mutually beneficial for the purpose of advancing
the understanding of each other’s techniques;
training and assistance in developing specialized skills of customs officers;

exchange of information and experience relating to the usage of interdiction and
detection equipment;

exchange of experts knowledgeable about customs matters;
exchange of professional, scientific and technical data relating to customs law and
procedures.
Article 6
Special Instances of Assistance

On request, the requested administration shall in particular provide the requesting
administration with the following information:

@) whether goods which are imported into the territory of the requesting
Contracting Party have been lawfully exported from the territory of the
requested Contracting Party;
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(b) whether goods which are exported from the territory of the requesting
Contracting Party have been lawfully imported into the territory of the
requested Contracting Party and the nature of the customs procedure, if any,
under which the goods have been placed.

Each customs administration shall on its own initiative, or on request supply to the
other customs administration information on transactions, completed or planned,
which constitute or appear to constitute a customs offence.

In serious cases that could involve substantial damage to the economy, public health,
public security or any other vital interest of one Contracting Party, the customs
administration of the other Contracting Party shall, wherever possible, supply
information without delay on its own initiative.

Article 7

Special Surveillance of Persons, Goods, Places and
Means of Transport

On request, the requested administration shall maintain special surveillance over:

@ persons known to the requesting administration to have committed a customs
offence or suspected of doing so, particularly those persons moving into and
out of the territory of the requested Contracting Party;

(b) goods either in transport, in transit or in storage, and means of payment used or
suspected of being used to commit customs offences;

(© places which are or may be used for storing goods known to be used or
suspected of being used to commit customs offences;

(d) means of transport known to be used or suspected of being used to commit
customs offences.

The customs administrations may, by mutual agreement and arrangement, permit,
under their control, the importation into, exportation from or transit via the territory of
their respective States of goods involved in illicit traffic in order to suppress such
illicit traffic.
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Article 8
Assistance in Recovery

1. The customs administrations shall afford each other assistance with a view to the
recovery of customs claims in accordance with their respective legal and
administrative provisions for the recovery of their own duty and tax claims, provided
that both Contracting Parties have enacted the necessary legal and administrative
provisions.

2. The customs administrations shall by mutual agreement prescribe rules concerning the
application of this Article in accordance with paragraph 2 of Article 18 of this
Agreement.

Article 9
Original Information

Original information shall only be requested in cases where certified or authenticated copies

would be insufficient, and shall be returned as soon as possible. Rights of the requested

administration or of third parties relating thereto shall remain unaffected.
Article 10
Experts and Witnesses

On request, the requested administration may authorise its officials to appear before a court or

tribunal in the other Contracting Party as experts or witnesses in the matter of a customs

offence.
Article 11
Communication of Requests

1. Requests for assistance under this Agreement shall be addressed directly to the
customs administration of the other Contracting Party, shall be made in writing and
shall be accompanied by any documents deemed useful. When the circumstances so

require, requests may also be made orally. Such requests shall be promptly confirmed
in writing.
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Requests made pursuant to paragraph 1 of this Article, shall include the following
details:

@) the administration making the request;
(b) the subject of and reason for the request;

(c) a brief description of the matter, the legal elements and the nature of the
proceeding;

(d) the names and addresses of the parties concerned with the proceeding, if
known.

A request by either customs administration that a certain procedure be followed shall
be complied with, subject to the legal and administrative provisions of the requested
Contracting Party.

The information referred to in this Agreement shall be communicated only to officials
who are designated for this purpose by each customs administration. A list of officials
so designated shall be furnished to the customs administration of the other Contracting
Party in accordance with paragraph 2 of Article 18 of this Agreement.

Article 12
Execution of Requests

If the requested administration does not have the information requested, it shall initiate
inquiries to obtain that information in accordance with its legal and administrative
provisions. These inquiries may include the taking of statements from persons from
whom information is sought in connection with a customs offence and from witnesses
and experts.

Article 13
Visits by Officials
On written request, officials designated by the requesting administration may, with the
authorisation of the requested administration and subject to conditions the latter may
impose, for the purpose of investigating a customs offence:
@ examine in the offices of the requested administration the documents, registers

and other relevant data to extract any information in respect of that customs
offence;
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(b) take copies of the documents, registers and other data relevant in respect of
that customs offence;

(c) be present during an inquiry conducted by the requested administration in the
territory of the requested Contracting Party and relevant to the requesting
administration.

When officials of the requesting administration are present in the territory of the other
Contracting Party in the circumstances provided for in Article 10 or in paragraph 1 of
this Article, they must at all times be able to furnish proof of their official capacity.

They shall, while there, enjoy the same protection as that accorded to customs officials
of the other Contracting Party, in accordance with the laws in force there, and be
responsible for any offence they might commit.

Article 14
Confidentiality of Information

Any information received under this Agreement shall be used solely for the purposes
of this Agreement and by the customs administrations, except in cases in which the
customs administration which furnished such information expressly approves its use
for other purposes or by other authorities. Such use shall then be subject to any
restrictions laid down by the customs administration which furnished the information.
Any such information may, if the law of the furnishing Contracting Party so
prescribes, only be used in criminal prosecutions after the public prosecution or
judicial authorities in the furnishing Contracting Party have agreed to such use.

Any information received under this Agreement shall at least be subject to the same
protection and confidentiality as the same kind of information is subject to under the
law of the Contracting Party where it is received.

The disclosure by either customs administration of information under the obligations
of the Kingdom of the Netherlands or the Republic of South Africa, referred to in
paragraph 3 of Article 2 of this Agreement, will be notified to the other customs
administration in advance.

Article 15
Personal Data Protection
Personal data exchanged under this Agreement shall be subject to a level of protection

equivalent to the level of protection maintained by the Contracting Party providing the
data.
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The Contracting Parties shall provide each other with all legislation concerning
personal data protection of their respective States.

Personal data exchange shall not begin until the Contracting Parties have agreed in
accordance with paragraph 2 of Article 18 of this Agreement that the level of
protection is equivalent in either Contracting Party.

Article 16
Exemptions

If the requested administration considers that the assistance requested might be
prejudicial to public policy, to the sovereignty, security or other essential interests of
that Contracting Party, or might in the opinion of that customs administration involve
violation of industrial, commercial or professional secrecy, it may refuse to provide
assistance or it may provide the assistance only if certain conditions are met.

If the requesting administration would be unable to comply if a similar request were
made by the requested administration, it shall draw attention to that fact in its request.
Compliance with such a request shall be at the discretion of the requested
administration.

Assistance may be postponed by the requested administration on the ground that it
will interfere with an ongoing investigation, prosecution or proceeding. In such a case
the requested administration shall consult with the requesting administration to
determine if assistance can be given subject to such terms or conditions as the
requested administration may require.

Where assistance is denied or postponed, reasons for the denial or postponement shall
be given.

Article 17
Costs

The customs administrations shall waive all claims for reimbursement of costs
incurred in the execution of this Agreement, except for expenses and allowances paid
to experts and to witnesses as well as costs of interpreters other than Government
employees, which shall be borne by the requesting administration.

Pecuniary consequences of acts of recovery which have been found unjustified in
respect of the validity of the customs claim concerned or of the instrument permitting
enforcement in the requesting Contracting Party, shall be borne by the requesting
administration.
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If expenses of a substantial and extraordinary nature are or will be required to execute
the request, the Contracting Parties shall consult to determine the terms and conditions
under which the request will be executed as well as the manner in which the costs
shall be borne.

Article 18
Implementation of the Agreement
The customs administrations shall enable their officials responsible for the
investigation or combating of customs offences to maintain personal and direct

relations with each other.

The customs administrations shall decide on further detailed arrangements, within the
framework of this Agreement, to facilitate the implementation of this Agreement.

The customs administrations shall endeavour to resolve by mutual accord any problem
or doubt arising from the interpretation or application of this Agreement.

Conflicts for which no solutions are found, shall be settled through the diplomatic
channel.

The Contracting Parties shall meet in order to review this Agreement on request or at
the end of five years from the date of its entry into force unless they notify one another
in writing that no such review is necessary.

Article 19

Application

As far as the Republic of South Africa is concerned, this Agreement shall apply to its
territory.

As far as the Kingdom of the Netherlands is concerned, this Agreement shall apply to
its territory in Europe. It may, however, be extended either in its entirety or with any
necessary modifications to the Netherlands Antilles or to Aruba.

Such extension shall take effect from such date and be subject to such modifications
and conditions, including conditions as to termination, as may be specified and agreed
in notes to be exchanged through the diplomatic channel.
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Article 20
Entry into Force

The Contracting Parties shall notify each other in writing, through the diplomatic channel, of
the completion of the constitutional requirements for the entry into force of this Agreement.
This Agreement shall enter into force on the first day of the second month following the date
of receipt of the later of these notifications.

Article 21
Termination

1. This Agreement is intended to be of unlimited duration but either Contracting Party
may terminate it at any time by notification through the diplomatic channel.

2. The termination shall take effect three months from the date of receipt of the
notification of termination by the other Contracting Party. Ongoing proceedings at the
time of termination shall nonetheless be completed in accordance with the provisions
of this Agreement.

3. Unless otherwise agreed the termination of this Agreement shall not also terminate its
application to the Netherlands Antilles or to Aruba if it has been extended thereto in
conformity with the provisions of paragraph 2 of Article 19.

IN WITNESS WHEREOF the undersigned, being duly authorised thereto by their respective
Governments, have signed and sealed this Agreement, in duplicate in the English language,
both texts being equally authentic.

DONE at the Hague on the 30" day of May 2001.

Pricilla Jana (Signed)
FOR THE REPUBLIC OF FOR THE KINGDOM OF
SOUTH AFRICA THE NETHERLANDS

In terms of Article 20 of the Agreement, the date of entry into force is 1 April 2003
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RULES FOR THE APPLICATION OF THE AGREEMENT

BETWEEN

THE REPUBLIC OF SOUTH AFRICA

AND

THE KINGDOM OF THE NETHERLANDS

REGARDING MUTUAL ADMINISTRATIVE ASSISTANCE

BETWEEN THEIR CUSTOMS ADMINISTRATIONS

FOR THE PROPER APPLICATION OF CUSTOMS LAW AND

FOR THE PREVENTION, INVESTIGATION AND COMBATING

OF CUSTOMS OFFENCES
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For the application of the Agreement between the Republic of South Africa and the Kingdom
of the Netherlands regarding mutual administrative assistance between their customs
administrations

for

the proper application of customs law and for the prevention, investigation and combating of
customs offences, the South African and Netherlands customs administrations have, in
accordance with paragraph 2 of Article 18 of the Agreement, approved of the following
Rules:

CHAPTERI
GENERAL PROVISIONS
Rule 1
For the purposes of these Rules:

a) the term “Agreement” means the Agreement between the Kingdom of the Netherlands
and the Republic of South Africa regarding mutual administrative assistance between
their customs administrations for the proper application of customs law and for the
prevention, investigation and combating of customs offences;

b) the term “request” means a request for assistance made in writing including by telex,
by telefax or any other means of communication, in accordance with Article 11 of the
Agreement;

C) the term “competent authorities” means any of the authorities mentioned in the
Annexes to these Rules.

Rule 2

1. Requests in writing will be in the English language and will be addressed directly to
the competent authorities of the other Contracting Party designated in Rule 3.

2. Items of information will be exchanged directly between the competent authorities
designated in Rule 3, and as soon as possible.

3. Communication will be worded simply and clearly, and must be readily
understandable.  Abbreviations, in particular those of the names of legal and
administrative provisions etc., must as far as possible be avoided. Whenever names
and functions are mentioned, it will be done in the original language and, if necessary,
be accompanied by a translation into English.
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All official letters, reports and documents sent to the competent authorities of the other
Contracting Party must be signed by duly authorized officers. The name and capacity
of the officer and, whenever possible, the office stamp, must accompany the signature.

For communication of information by internet, encryption will be applied as agreed
between the correspondents in Annex II.
Rule 3

The authorities designated to act as central correspondents for the purpose of applying
the Agreement are the competent authorities specified in Annex I.

The authorities designated to act as correspondents for the purpose of exchanging
operational information and information of an urgent nature are the competent
authorities specified in Annex II.

The authorities designated to act as correspondents for the purpose of exchanging
information relevant to investigations are the competent authorities specified in
Annex Ill.

The authorities designated to act as correspondents for the purpose of assistance in the
recovery of customs claims are the competent authorities specified in Annex IV.

The Netherlands customs administration will supply the South African customs
administration with all relevant information on the matters dealt with in this
paragraph, in particular on the responsibilities of each of its investigation services.
CHAPTER 11
SPECIAL PROVISIONS IN RESPECT OF
ARTICLES OF THE AGREEMENT

Rule 4

Where mutual assistance should be afforded in accordance with another agreement in force
between the Contracting Parties as contemplated in paragraph 5 of Article 2 of the
Agreement, the requested customs administration will specify the name, address, telephone
and telefax numbers and any other relevant data identifying the relevant authorities.
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Rule 5

Any information to be supplied under paragraph 3 of Article 6 of the Agreement will be
communicated to the competent authorities specified in Annex II.

Rule 6

With regard to paragraph 1 of Article 7 of the Agreement requests will only be made in cases
which are of major concern to the requesting customs administration.

Rule 7

It is understood that in applying the provisions of Article 8 of the Agreement the following
will be taken into account by the customs administrations:

1.

On request, the requested customs administration will recover customs claims of the
requesting customs administration in accordance with the domestic law and
administrative practice for the collection and recovery of its own duty and tax claims.
However, such customs claims do not enjoy any priority accorded to its own duty and
tax claims, nor can they be recovered by imprisonment for debt of the debtor. The
requested customs administration is not obliged to take any executive measures which
are not provided for in the laws of the requesting Contracting Party.

The provisions of paragraph 1 will apply only to customs claims which form the
subject of an instrument permitting their enforcement in the requesting Contracting
Party and which are not contested. However, where the claim relates to a liability to
duties or taxes of a person not being a resident of the requesting Contracting Party,
paragraph 1 will only apply where the customs claim may no longer be contested.

The request for administrative assistance in the recovery of a customs claim will be
accompanied by:

a) a declaration that the customs claim concerns a duty or tax covered by the
Agreement and that the conditions of paragraph 2 have been met;

b) an official copy of the instrument permitting enforcement in the requesting
Contracting Party;

C) any other document required for recovery;

d) where appropriate, a certified copy confirming any related decision emanating
from an administrative body or court.
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The requesting customs administration will indicate the customs claim to be recovered
in its own currency. Each amount recovered by the requested customs administration
will be transferred to the requesting customs administration in the currency of the
requested customs administration in accordance with the official exchange rate on the
day when the request was received.

Where a request for the recovery of a customs claim is accepted, the instrument
permitting enforcement in the requesting Contracting Party will, where appropriate
and in accordance with the provisions in force in the requested Contracting Party, be
accepted, recognized, supplemented or replaced as soon as possible after the date of
receipt of the request for assistance by an instrument permitting enforcement in the
requested Contracting Party.

The requested customs administration may allow deferral of payment or payment by
instalments, if its domestic law or administrative practice permits it to do so in similar
circumstances; but it will first inform the requesting customs administration. Any
interest received by the requested customs administration as a result of the allowance
of a deferral or payment by instalments will be transferred to the requesting customs
administration.

Rule 8

In requests made pursuant to Article 10 of the Agreement the requesting customs
administration will, without prejudice to the details to be included in such requests under
Article 11 of the Agreement, indicate:

a)
b)
c)
d)

the capacity in which the official is requested to appeatr;
the relevant information on the offence concerned,;
the type of court or tribunal;

place and date of the requested appearance.

Rule 9

For the application of paragraph 4 of Article 11 of the Agreement the Customs Intelligence
Centre of the Netherlands customs administration and the South African Revenue Service will
provide each other, upon signature of these Rules, with a list of officials designated for
communication of information.
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Rule 10

With regard to Article 13 of the Agreement:

a) should the requested customs administration, in respect of any request for assistance
under the Agreement, consider it useful or necessary for an official of the requesting
customs administration to be present when the request for assistance are carried out, it
will inform the requesting customs administration thereof;

b) if it is jointly decided that an official may be present in accordance with paragraph a)
above, the requested customs administration will inform the requesting customs
administration as to when and where the requested measures are to be carried out;

C) designated officials shall be present at inquiries in an advisory role only and may not
exercise the powers, such as the carrying out of inquiries and checks conferred on
officials of the requested customs administration by the domestic law of the requested
Contracting Party.

CHAPTER 111

FINAL PROVISIONS

Rule 11
The customs administrations will annually exchange information regarding the results which
were achieved as well as the processing times with respect to requests under the Agreement.
Rule 12
The Annexes to these Rules shall be updated by the customs administrations as and when
necessary.
Rule 13
These Rules will come into effect on the date of signature thereof.
Signed in duplicate in the English language at Pretoria on the 14™ day of April 2003.
P GORDHAN H VAN BODEGRAVEN

FOR THE SOUTH AFRICAN FOR THE NETHERLANDS
CUSTOMS ADMINISTRATION CUSTOMS ADMINISTRATION



-19 -

In terms of Rule 13, the Rules for the Application of the Agreement between the Republic of
South Africa and the Kingdom of the Netherlands Regarding Mutual Administrative
Assistance between their Customs Administrations for the Proper Application of Customs
Law and for the Prevention, Investigation and Combating of Customs Offences, the Rules
came into effect on 14 April 2003.

Annex |

Central correspondents for application of the Agreements

The Netherlands:

Tax and Customs Administration of the Ministry of Finance
P.O. Box 20201

2500 EE The Hague

tel.  +3170 3428000

fax.  +3170 3427904

Customs Intelligence Centre
P. O. Box 70005

3000 KG Rotterdam

tel.  +31 10 2442020

fax.  +31 102442074

South Africa:

International Relations

South African Revenue Service
Private Bag X 923

Pretoria

0001

tel. +27 12 422 4967
fax.  +27 12 422 5038
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Annex |1

Correspondents for exchange of operational and urgent communications

The Netherlands:

Customs Intelligence Centre
P.O. Box 70005

3000 KG Rotterdam

tel.  +3110 2442020

fax.  +31 10 2442074

South Africa:

International Relations

South African Revenue Service
Private Bag X 923

Pretoria

0001

tel. +27 12 422 4967
fax.  +27 12 422 5038

Annex 11

Investigation services

The Netherlands:

Customs Intelligence Centre
P.O. Box 70005

3000 KG Rotterdam

tel. +31 10 2442020

fax.  +31 10 2442074

FIOD-ECD
(Fiscal Information and Investigation Service — Economic Investigation Service)

P.O. Box 546



2003 RM Haarlem
tel. +31 23 5461800
fax. +31 235461850

Ministerie van Landbouw, Natuurbeheer en Visserij
Algemene Inspectie Dienst

P.O. Box 234

6460 AE Kerkrade

tel. +31 45 5466222

fax.  +31455461011

South Africa:

International Relations

South African Revenue Service
Private Bag X 923

Pretoria

0001

tel. +27 12 422 4967
fax.  +27 12 422 5038



Annex IV

Correspondents for assistance in the recovery of customs claims

The Netherlands:

Belastingdienst/ Douane Noord
Kantoor Arnhem

P.O. Box 9046

6800 GJ Arnhem

tel. +31- 26- 3781445

fax.  +31- 26- 3781190

South Africa:

International Relations

South African Revenue Service
Private Bag X 923

Pretoria

0001

tel. +27 12 422 4967
fax.  +27 12 422 5038
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