GOVERNMENT NOTICE

SOUTH AFRICAN REVENUE SERVICE

No. 681 13 July 2006

INCOME TAX ACT, 1962

AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA AND
THE GOVERNMENT OF MALAYSIA FOR THE AVOIDANCE OF DOUBLE TAXATION AND
THE PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOME

In terms of section 108(2) of the Income Tax Act, 1962 (Act No 58 of 1962), read in conjunction
with section 231(4) of the Con stitution of the Republic of South Africa, 1996 (Act No 108 of
1996), it is hereby notified that the Agre ement for the av oidance of d ouble ta xation and the
prevention of fiscal e vasion with respec t to taxes on in come set out in the Schedule to this
Notice has been entered i nto with the G overnment of Ma laysia and has been approv ed by
Parliament in terms of section 231(2) of the Constitution.

It is further notified in terms of paragraph 1 of Article 28 of the Agreement, that the date of entry
into force is 17 March 2006.

In terms of the provisions of subparagraphs (a) and (b) of paragraph 2 of Article 28 of the said
Agreement, the provisions of the Agreement shall apply as follows:

(@)in Malaysia:

(i) in respect of Malaysian tax, other than petroleum income tax, to tax chargeable for
any year of assessment beginning on or after 1 January 2007; and

(i) in respect of petroleum income tax, to tax chargeable for any year of assessment
beginning on or after 1 January 2008;

(b) in South Africa:

(i) with regard to taxes withheld at source, in respect of amounts paid or credited on or
after 1 January 2007; and

(ii) with regard to other taxes, in respect of years of assessment beginning on or after
1 January 2007.

The Agreement was published in Government Gazette No 29021 dated 13 July 2006.
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AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA AND
THE GOVERNMENT OF MALAYSIA FOR THE AVOIDANCE OF DOUBLE TAXATION AND
THE PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOME

The Government of the Republic of South Africa and the Government of Malaysia

Desiring to conclude an Agreement for the avoidance of double taxation and the prevention of
fiscal evasion with respect to taxes on income, have agreed as follows:

Article 1
Persons Covered
This Agreement shall apply to p ersons who ar e res idents of one or both of the Con tracting
States.
Article 2
Taxes Covered

1. This Agreement shall apply to taxes on income imposed on behalf of a Contracting State
or of its political subdivisions, irrespective of the manner in which they are levied.

2. There shall be regarded as taxes onincome all t axes imposed on total income, or on
elements o fi ncome, inclu ding taxes on gains f rom t he al ienation o f mov able ori mmovable
property.

3. The existing taxes to which this Agreement shall apply are:
(a) in Malaysia:

(i) the income tax; and

(i) the petroleum income tax;

(hereinafter referred to as “Malaysian tax”); and
(b) in South Africa:
(i) the normal tax;
(i) the secondary tax on companies; and
(iii) the withholding tax on royalties;
(hereinafter referred to as “South African tax”).
4. This Agreement shall also apply to any other taxes of a substantially similar character that

are imposed after the date of signature of this Agreement in addition to, or in place of, the existing
taxes.
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5. The com petent authorities of the C ontracting States s hall no tify eac h othero f any
significant changes that have been made in their respective taxation laws.

Article 3

General Definitions

1. In this Agreement, unless the context otherwise requires:

(@)

(e)

the term “M alaysia” means the te rritories of t he Federation o f Ma laysia, the
territorial waters of Malaysia and the sea-bed and subsoil of t he territorial waters,
and i ncludes a ny area extending b eyond the | imits o fthe territorial wat ers o f
Malaysia, and the sea-bed and subsoil of any such area, which has been or may
hereafter be d esignated u nder the laws of Malaysia an d in accordance with
international law, as an area o ver which Malaysia h as sovereign righ ts for the
purposes of e xploring and exploiting the natural resources, whether living or non-
living;

the term “South Africa” means the Re public of South Africa and, when used in a
geographical sense, includes the territorial sea thereof as well as any area outside
the territorial sea, including the continental shelf, which has been or may hereafter
be designated, under the laws of South Africa and in accordance with international
law, as a n a rea wi thin which S outh Africa may ex ercise sovereign ri ghts or
jurisdiction;

the terms “a Contracting State” and “the other Contracting State” mean Malaysia or
South Africa as the context requires;

the term “company” means any body corporate or any entity that is treated as a
body corporate for tax purposes;

the term “competent authority” means:

(i) in Malaysia, the Minister of Finance or an authorised representative; and
(i) in South Africa, the Commissioner for the South African Revenue Service
or an authorised representative;

the t erms “ enterprise o f a Co ntracting State” and “e nterprise o fth e other
Contracting State” mean re spectively an e nterprise carried on by aresident of a
Contracting St ate and ane nterprise ca riedonb y a resident oft he other
Contracting State;

the term “international traffic’ means any transport by a ship or aircraft operated by
an enterprise of a Contracting State, except when the ship or airc raft is operated
solely between places in the other Contracting State;



(h) the term “national” means:

(i) any individual possessing th e na tionality or citizenship o f a Contracting
State;
(i) any legal person, partnership or association deriving its status as such from

the laws in force in a Contracting State; and

(i) the term “person” includes an individual, a company and any other body of persons
that is treated as a person for tax purposes.

2. As regards the application of this Agreement at any time b y a Contracting State, any
term not defined therein shall, unless the conte xt otherwise requires, have the meaning that it
has at that time under the law of that State for the purpos es oft he tax es to which this
Agreement applies, any meaning under the applicable tax laws of that State pre vailing over a
meaning given to the term under other laws of that State.

Article 4
Resident

1. For the purposes of this Agreement, the term “resident of a Contracting State” means any
person w ho, under the laws of that State, is liable to taxtherein by re ason of that p erson’s
domicile, r esidence, p lace of management or any o ther criterion of a similar nature, and also
includes that State and any political subdivision or local authority or statutory body thereof.

2. Where by reason ofthe provisions of p aragraph 1 anindividual is aresidentofb oth
Contracting States, then that individual’s status shall be determined as follows:

(a) the in dividual shallb e deemed to be a resident s olely of the S tate in which a
permanent home is available to the individual; if a permanent home is available to
the individual in both States, the individual shall be deemed to be a resident solely
of the State with which the individual's personal and economic relations are closer
(centre of vital interests);

(b) if sole residence cannot be determined under the provisions of subparagraph (a),
the individual shall be deemed to be a resident solely of the State in which the
individual has an habitual abode;

(c) if the individual has an habitual abode in both States or in neither of them, the
individual shall be de emed tob e aresident solely of th e S tate of whichthe
individual is a national,

(d) if the individual is a national of both States or of neither of them, the competent
authorities of the Contracting States shall settle the question by mutual agreement.

3. Where by reason of the provisions of p aragraph 1 a person other than an individual is a
resident of both Contracting States, then the competent authorities of the Contracting States shall
settle the question by mutual agreement and determine the mode of application of this Agreement
to that person.
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Article 5

Permanent Establishment

1. For the purposes of this Agreement, the term “p ermanent establishment” means a fixed
place of business through which the business of an enterprise is wholly or partly carried on.

2. The term “permanent establishment” includes especially:

a place of management;

a branch;

an office;

a factory;

a workshop; and

amine,anoil orgas well,a quarry orany other place of extraction of natural
resources.

3. The term “permanent establishment” likewise encompasses:

(@)

(b)

a building site, a construction, installation or assembly project or any supervisory
activity in connection with such site or project but only where such site, project or
activity lasts more than twelve months; and

the furnishing of services, including consultancy services, by an enterprise through
employees or other personnel e ngaged by the e nterprise for such p urpose, but
only if activities of that nature continue (for the same or a connected project) within
the Contracting State for a period or periods exceeding in the aggregate 183 days
in any twelve-month period commencing or ending in the fiscal year concerned.

4. Notwithstanding th e preceding p rovisions of  this Article, thete rm “permanent
establishment” shall be deemed not to include:

(@)

(b)

(e)

(f)

the use of facilities solely for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;

the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display or delivery;

the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;

the maintenance of a fixed place of business solely for the purpose of purchasing
goods or merchandise, or of collecting information, for the enterprise;

the maintenance of a fixed place of business solely for the purpose of carrying on,
for the enterprise, any other activity of a preparatory or auxiliary character; and

the maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs (a) to (e), provided that the overall activity of the fixed
place of business resulting from this combination is of a preparatory or auxiliary
character.
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5. Notwithstanding th e provisions of paragraphs 1 and 2, where a p erson — other than an
agent of an independent status to whom paragraph 6 applies — is acting in one of the States on
behalf of an enterprise of the other State, that e nterprise shall be dee med to have a permanent
establishment in the first-mentioned State in respect of any activities which that person undertakes
for the enterprise if the person:

(a) has, and habitually exercises in the first-mentioned State an authority to conclude
contracts in the name of the enterprise, unless the activities of such person are
limited to those mentioned in paragraph 4 which, if exercised through a fixed place
of business, would notm ake this fixed place of businessa permanent
establishment under the provisions of that paragraph; or

(b) has no such authority, but habitually maintains in the first-mentioned State a stock
of goods or merchandise belonging to the enterprise in respect of which orders are
regularly obtained and executed on behalf of the enterprise, other than by way of
any activity mentioned in paragraph 4.

6. An en terprise o fa Co ntracting State sh alln otb edeem edt ohav e a permanent
establishment in the other Contracting State merely because it carries on business in that State
through a broker, general commission agent or any other agent of an independent status, where
such persons are acting in the ordinary course of their business.

7. The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business in
that ot her St ate (whether th rough a p ermanent es tablishment or ot herwise), shall notof itself
constitute either company a permanent establishment of the other.

Article 6
Income from Immovable Property

1. Income derived by a resident of a Contracting State from i mmovable property, including
income from agriculture or forestry, situated in t he other C ontracting State may be taxed in th at
other State.

2. The term “immovable property” shall have the meaning which it has under the law of the
Contracting State in which the property in question is situated. The term shall in any case include
property accessory to immovable property, livestock a nd equipment used i n agricul ture and
forestry, rights to which the provisions of general law respecting landed property apply, usufruct of
immovable property and rights to variable or fixed payments as consideration for the working of, or
the right to work, mineral deposits, sources and other natural resources. Ships, boats and aircraft
shall not be regarded as immovable property.

3. The provisions of paragraph 1 shall apply to income derived from the direct use, letting or
use in any other form of immovable property.

4. The pro visions o f paragraphs 1 and 3 shall also apply to the income from immovable
property of an enterprise and to income from immovable p roperty used for t he p erformance of
independent personal services.
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Article 7
Business Profits

1. The profits of an enterprise of a Contracting State shall be taxable only in that State unless
the en terprise ca rries on b usiness inthe ot her Co ntracting St ate throughap ermanent
establishment situated therein. If the enterprise carries on business as aforesaid, the profits of the
enterprise may be taxed in the other State but only so much of them as is a ttributable to that
permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries
on business in the other Contracting State through a permanent establishment situated therein,
there shallin each Contracting State be attributed to that p ermanent e stablishment the pr ofits
which it might be expected to make if it were a distinct and separate enterprise engaged in the
same or similar activities under the same or similar conditions and dealing wholly inde pendently
with the enterprise of which it is a permanent establishment.

3. In determi ning the profits of a per manent establishment, there shall be allowed a's
deductions expenses whic h are incurred for the purposes of the permanent establishment,
including executive and general administrative expenses so incurred, whether in the State in
which the permanent establishment is situated or elsewhere.

4. If the information available to the competent authority is inadequate to determine the profits
to be attributed to the permanent establishment of an enterprise, nothing in this Article shall affect
the application of any law of that State relating to the determination of the tax liability of a person,
provided that the law shall b e applied, so far as th e information a vailable to th e com petent
authority permits, in accordance with the principles of this Article.

5. No profits sh all be attributed to a p ermanent establishment by re ason o ft he mere
purchase by that permanent establishment of goods or merchandise for the enterprise.

6. For the purposes of the preceding paragraphs, the profits to be attributed to the permanent
establishment shall be determined by the same method year by year unless there is good and
sufficient reason to the contrary.

7. Where profits include items of income which are dealt with separately in other Articles of
this Agreement, then the provisions of those Articles shall not be affected by the provisions of this
Article.

Article 8
Shipping and Air Transport

1. Profits of an enterprise of a Co ntracting State from the op eration of ships or aircraft in
international traffic shall be taxable only in that State.
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2. For the purposes of this Article, profits from the operation of ships or aircraft in international
traffic shall include profits derived from:

(a) the rental on a bare boat basis of ships or aircraft used in international traffic; and
(b) the use or rental of containers;

if such profits are incidental to the profits to which the provisions of paragraph 1 apply.

3. Paragraph 1 shall also apply to the share ofthe profits from the operation of ships or
aircraft derived by an enterprise of a Contracting State th rough pa rticipation ina p ool, a joint
business or an international operating agency.

Article 9
Associated Enterprises
1. Where:

(@) an en terprise of a Co ntracting St ate participates directly orin directlyinth e
management, control or capital of an enterprise of the other Contracting State; or

(b) the same persons participate directly orindirectly in the management, control or
capital of an enterprise of a Co ntracting St ate a nd an e nterprise of the other
Contracting State,

and in e ither case co nditions ar e ma de o rim posed b etweent het wo enterprises inth eir
commercial orf inancial r elations which d iffer fromt hose wh ich w ould be ma de between
independent enterprises, then any profits which would, but for those conditions, have accrued to
one of the enterprises, but, by reason of those conditions, have not so accrued, may be included in
the profits of that enterprise and taxed accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that State — and taxes
accordingly — profits on which an enterprise of the other Contracting State has been charged to tax
in th at other S tate and th e p rofits so included are profits which would have a ccrued tot he
enterprise of the first-mentioned State if t he conditions made be tween the two en terprises had
been those which would have been made between independent enterprises, then that other State
may make an appropriate adjustment to the amount of the tax charged therein on those profits. In
determining such adjustment, due regard shall be had to the other provisions of this Agreement
and the competent authorities of the Contracting States shall if necessary consult each other.

Article 10
Dividends

1. Dividends paid by a company which is a resident of a Contracting State to a resident of the
other Contracting State may be taxed in that other State.
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2. However, such dividends may also be taxed in the Contracting State of which the company
paying the dividends is a resident and according to the laws of that State, but if the b eneficial
owner of the dividends is a resident of th e other Contracting State, the tax so charged shall not
exceed:

(a) 5per cent oft he gros s amo unt of t he dividends if the be neficial own er is a
company which holds at least 25 per cent of the capital of the company paying the
dividends; or

(b) 10 per cent of the gross amount of the dividends in all other cases.

This paragraph shall not affect the taxation of the company in respect of the profits out of which
the dividends are paid.

3. The term “dividends” as used in this Article me ans in come from shares or other rights
participating in profits (not being debt-claims), as well as income from other corporate rights which
is subjected to the same taxation treatment as income from shares by the laws of the Contracting
State of which the company making the distribution is a resident.

4. The provisions of paragraphs 1 and 2 s hall nota pply if the b eneficial ow nero ft he
dividends, being a resident of a Contracting State, carries on business in the other Contracting
State of which the company paying the dividends is a resident, through a permanent establishment
situated therein, or performs in that other State independent personal services from a fixed base
situated therein, and the holding in respect of which the dividends are paid is effectively connected
with such permanent establishment or fixed base. In such a case, the provisions of Article 7 or
Article 15, as the case may be, shall apply.

5. Where a company which is a re sident of a Co ntracting State derives profits or in come
from the other Contracting State, that other State may not impose any tax on the dividends paid
by the company, except insofar as such dividends are paid to a resident of that other State or
insofar as the holding in respect of which the dividends are paid is effectively connected with a
permanent establishment or a fixed base situated in that other State, nor subject the company’s
undistributed profits to a tax on the company’s undistributed profits, even if the d ividends paid
or the undistribute d profits consist wholly or partly of profits or income arising in such other
State.

Article 11
Interest
1. Interest arising in a Contracting State and paid to a resident of the other Contracting State
may be taxed in that other State.
2. However, such interest may also be taxed in the Contracting State in which it arises, and

according to the laws of that State, but if the beneficial owner of the interest is a resident of the
other Contracting State, the tax so charged shall not exceed 10 per cent of the gross amount of
the interest.

3. Notwithstanding the provisions of pa ragraph 2, the Governmentof a Contracting State
shall be e xempt fromtaxinth e other Contracting State in re spect of interestd erived by the
Government from that other State.
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4, For the purposes of paragraph 3, the term “Government”:

(a) in the case of Malaysia means the Government of Malaysia and shall include:
(i) the governments of the States;
(i) the local authorities;

(iii) the statutory bodies engaged in governmental functions;
(iv) the Bank Negara Malaysia; and
(v) the Export-Import Bank of Malaysia Berhad (EXIM Bank);

(b) in the case of So uth A frica means the Go vernment of So uth Africa and sh all
include:

(i) the political subdivisions;

(i) the local authorities;

(iii) the statutory bodies engaged in governmental functions; and
(iv) the South African Reserve Bank.

5. The term “interest” as use d in this Article means income from debt-claims of every kind,
whether or not s ecured by mo rigage and wh ether or not carrying a rightto p articipate in the
debtor’s profits, and in particular, income from government securities and income from bonds or
debentures, i ncluding p remiums attac hingt o such sec urities, b onds or debentures. Penalty
charges for late payment shall not be regarded as interest for the purposes of this Article.

6. The provisions o f paragraphs 1, 2 and 3 shall notapply if the b eneficial own er of the
interest, being a resident of a Contracting State, carries on business in the other Contracting State
in which the interest arises, through a permanent establishment situated therein, or performs in
that other State independent personal services from a fixed base situated therein, and the debt-
claimin respect of which theinterestis paid is e ffectively connected with s uch p ermanent
establishment or fixed base. In such a case, the provisions of Article 7 or Article 15, as the case
may be, shall apply.

7. Interest shall be deemed to arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the interest, wh ether that person is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed base in
connection with wh ich the in debtedness on wh ich the in terestis paid wa s in curred, and su ch
interest is borne by such p ermanent establishment or fix ed b ase, then such interest sh all be
deemed to arise in the State in which the permanent establishment or fixed base is situated.

8. Where, by reason of a special relationship between the payer and the beneficial owner or
between b oth of them and some other person, the amount of the interest, having regard to the
debt-claim for which it is paid, exceeds the amount which would have been agreed upon by the
payer and the be neficial owner in the absence of such relationship, the provisions of this Article
shall apply only to the last-mentioned amount. In such a case, the excess part of the payments
shall remain taxable according to the laws of each Contracting State, due regard being had to the
other provisions of this Agreement.
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Article 12
Royalties
1. Royalties arising in a Contracting State and paid to aresident of the other Contracting
State may be taxed in that other State.
2. However, such royalties may also be taxed in th e Contracting State in which they arise,

and according to the laws of that State, but if the beneficial owner of the royalties is a resident of
the other Contracting State, the tax so charged shall not exceed 5 per cent of the gross amount of
the royalties.

3. The term “royalties” as used in this Article means payments of any kind received as a
consideration for the use of, or the right to use, any copyright of literary, artistic or scientific work
(including cinematograph films and films, tapes or discs for radio or television broadcasting), any
patent, trade mark, design or model, plan, secret formula or process, or for the use of, or the right
to use, ind ustrial, commercial or scie ntific equipment, or for information (know-how) concerning
industrial, commercial or scientific experience.

4, The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the royalties,
being a resident of a Contracting State, carries on business in the other Contracting State in which
the royalties arise, through a permanent establishment situated therein, or performs in that other
State independent personal services from a fixed base situated therein, and the right or property
inres pect of whichth eroyal ties are paid is ef fectively ¢ onnected wi th such p ermanent
establishment or fixed base. In such a case, the provisions of Article 7 or Article 15, as the case
may be, shall apply.

5. Royalties shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the royalties, whether that person is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed base in
connection wit h which th e obligation to p ay the royalties was incurred, and such royalties are
borne by such pe rmanent e stablishment or fixed base, then such royalties shall be deemed to
arise in the State in which the permanent establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the royalties, having regard to the
use, right or in formation for which they are paid, e xceeds the amount which would have been
agreed upon by the p ayer and the beneficial owner in the absence of such rel ationship, the
provisions of this Article shall apply only to the last-mentioned amount. In such a case, the excess
part of t he payments shall remain taxable according to the laws of each Contracting State, due
regard being had to the other provisions of this Agreement.

Article 13
Fees for Technical Services
1. Fees for technical services derived from one of the Contracting States by a resident of the
other Contracting State who is the beneficial owner thereof and is subject to tax in that other State

in respect thereof may be taxed in the first-mentioned Contracting State at a rate not exceeding 5
per cent of the gross amount of such fees.
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2. The term “fees for technical services” as used in this Article means payments of any kind to
any person, other than to an employee of the person making the p ayments, in consideration for
any services of a technical, managerial or consultancy nature.

3. The provisions o f p aragraph 1 sh all not apply if the be neficial ow ner o f the f ees for
technical services being a resi dent o f a C ontracting State, c arries on b usiness int he ot her
Contracting S tate in whicht hefe es fortec hnical services aris e, t hrough ap ermanent
establishment situated therein, or performs in that other State independent personal services from
afixed base situated therein, and the fees for technical services are effectively connected with
such pe rmanent establishment or fix ed b ase. In such a case, the provisions of Article7 or
Article 15, as the case may be, shall apply.

4. Fees for technical services shall be deemed to arise in a Contracting State when the payer
is a resident of that State. Where, however, the person paying the fees for technical services,
whether that personisa residentof a Con tracting State or not, hasin a Co ntracting State a
permanent establishment or a fixed base in connection with which the obligation to pay the fees for
technical services was incurred, and such fees are borne by such permanent establishment or
fixed base, t hen s uch fees s hallbe deemed to ariseinth e Co ntracting S tate in  which the
permanent establishment or fixed base is situated.

5. Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the fees for technical services paid
exceeds, for whatever reason, the amount which would have been agreed upon by the payer and
the beneficial owner in the absence of such relationship, the provisions of t his Article shall apply
only to the last-mentioned amount. In such case, the excess part of the payments shall re main
taxable according tot he la ws of e ach Co ntracting S tate, due regard being had to th e ot her
provisions of this Agreement.

Article 14
Capital Gains

1. Gains d erived by a residento fa Co ntracting State from t he alienation of immovable
property referred to in Article 6 and situated in the other Contracting State may be taxed in that
other State.

2. Gains from the alienation of movable property forming part of the business property of a
permanent establishment which an enterprise of a Contracting State has in the other Contracting
State or of movable property pertaining to a fixed base available to a resident of a Contracting
State in the other Contracting State for the purpose of performing independ ent personal
services, including such gains from the alienation of such a perm anent establishment (alone or
with the whole enterprise) or of such fixed base, may be taxed in that other State.

3. Gains of an enterprise o fa Con tracting State fro m the a lienation of sh ips or aircraft
operated in international traffic or movable property pertaining to the operation of such ships or
aircraft, shall be taxable only in that State.

4. Gains from the alienation of shares of the capital stock of a ¢ ompany the property of
which consists directly or in directly principally of immovable property situated in a Contrac ting
State may be taxed in that State.
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5. Gains from the alienation o f any property oth er than that re ferred to in the preceding
paragraphs of this Article, shall be taxable only in the Contracting State of which the alienator is a
resident.

Article 15
Independent Personal Services

1. Income derived by an ind ividual who is a resident of a Contracting State in respect of
professional services or other activities of an independent character shall be taxable only in that
State except in the following circumstances, when such income may also be taxed in the other
Contracting State:

(a) if s uch afixedb aseis regularly a vailable to the individual inthe other
Contracting State for the purpose of performing the individual’s activities; in that
case, only so much of the income as is attributable to that fixed base may be
taxed in that other Contracting State; or

(b) if the individual’s stay in the other Contrac ting State is for a period or periods
amounting t o or exceeding in the aggregate 183 day s in any twe lve-month
period commencing or ending in the fis cal year concerned; in that case, only so
much of the income as is derived from the individual’s activities performed in that
other State may be taxed in that other State.

2. The term “professional services” includes especially independent scientific, literary, artistic,
educational or teaching activities as well as th e i ndependent activ ities o f physicians, lawyers,
engineers, architects, dentists and accountants.

Article 16
Dependent Personal Services

1. Subject to the provisions of Articles 17, 19, 20 and 21, salaries, wages and other similar
remuneration derived by a re sident of a Contracting State in re spect of an employment shall be
taxable only in that State unless the employment is exercised in the other Contracting State. If the
employment is so exercised, such remuneration as is derived therefrom may be taxed in that other
State.

2. Notwithstanding th e provisions of paragraph 1, remu neration derived by a resident of a
Contracting State in respect of an employment exercised in the other Contracting State shall be
taxable only in the first-mentioned State if:

(a) the recipient is p resent in the other State for a period or periods not exceeding in
the aggregate 183 days in any twelve-month period commencing or ending in the
fiscal year concerned; and

(b) the remuneration is paid by, or on behalf of, an employer who is not a resident of
the other State; and
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(c) the remuneration is not borne by a permanent establishment or a fixed base which
the employer has in the other State.

3. Notwithstanding th e prece ding pr ovisions of this Article, remuneration in respect of an
employment exercised aboard a ship or aircraft operated in international traffic by an enterprise of
a Contracting State may be taxed in that State.

Article 17
Directors’ Fees

Directors’ fees and other similar payments derived by a resident of a Contracting State in that
person’s capacity as a member of the board of directors of a company which is a resident of the
other Contracting State may be taxed in that other State.

Article 18
Entertainers and Sportspersons

1. Notwithstanding the provisions of Atrticles 7, 15 and 16, income derived by a resident of a
Contracting State as an entertainer such as a theatre, motion picture, radio or television artiste, or
a musician, or as a sportsperson, from that person’s personal activities as such exercised in the
other Contracting State, may be taxed in that other State.

2. Where income i n respecto f personal ac tivities exercised by a ne ntertainer or a
sportsperson in that person’s capacity as such accrues not to the entertainer or sportsperson but
to another person, that income may, notwithstanding the provisions of Articles 7, 15 and 16, be
taxed in th e Co ntracting St ate in which th e a ctivities of the en tertainer or sportsperson are
exercised.

3. Income derived by a resident of a Con tracting State from activities exercised in the other
Contracting State as envisaged in paragraphs 1 and 2, shall be exempt from tax in that other State
if the visit to that other State is supported wholly or mainly by public funds of the first-mentioned
State, a political subdivision, a local authority or a statutory body thereof.

Article 19
Pensions and Annuities
1. Subject to th e pro visions of paragraph 2 of Article 20, pensions an d ot her similar
remuneration, and a nnuities, arising in a Contracting State and paid to a resident of the other
Contracting State, may be taxed in the first-mentioned State.
2. The term “annuity” means a stated sum payable periodically at stated times during life or

during a specified or ascertainable period of time under an obligation to make the payments in
return for adequate and full consideration in money or money’s worth.
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Article 20
Government Service

1. (@) Salaries, wages and other similar remu neration, other than a p ension, paid by a
Contracting State or a political subdivision or a local authority or a statutory body
thereof to an individual in respect of s ervices re ndered to that State or political
subdivision or loc al a uthority o r st atutory body in the exercise of governmental
functions shall be taxable only in that State.

(b) However, suc h sal aries, wages and other simil ar remu neration sh all be taxable
only in the other Contracting State if the services are rendered in that State and the
individual is a resident of that State who:

(i) is a national of that State; or
(ii) did not become a resident of that State solely for the purpose of rendering
the services.

2. Any pe nsion pai d by , or outof funds created by,a Contracting State or a political
subdivision or a local authority or a statutory body thereof to an individual in respect of services
rendered to that State or political subdivision or local authority or statutory body in the exercise of
governmental functions shall be taxable only in that State.

3. The provisions of Articles 16, 17, 18 and 19 shall apply to salaries, wages and other similar
remuneration, and to pensions, in respect of services re ndered in connection with a b usiness
carried on by a Contracting State or a political subdivision or a local authority or a statutory body
thereof.

Article 21

Students, Apprentices and Business Trainees

An individual who was a resident of a Contracting State immediately before making a visit to the
other Contracting State and is temporarily present in the other State solely:

(@) asas tudentat a recognised univ ersity, c ollege, school o r other similar recognised
educational institution in that other State;

(b) as an apprentice or a business trainee; or

(c) as a recipient of a grant, allowance or award for the primary purpose of study, research or
training from the government of either State or from a scient ific, ed ucational, religious or
charitable o rganisation o r under a technical ass istance p rogramme e ntered into by the
Government of either State;

shall be exempt from tax in that other State on:

(i) all remi ttances f rom ab road for t he p urposes of th at student, apprentice o r b usiness
trainee’s maintenance, education, study, research or training; and

(i) the amount of such grant, allowance or award.
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Article 22
Other Income

1. Items of income of a resident of a Contracting State, wherever arising, not dealt with in
the foregoing Articles of this Agreement shall be taxable only in that State.

2. The provisions of paragraph 1 s hall not apply toinc ome, other th aninc ome from
immovable property as defined in paragraph 2 of Article 6, if the recipient of such income, being
a resident of a Contracting Sta te, carries on business in the other Contract ing State through a
permanent establishment situated therein, or performs in that other State independent personal
services from a fixed base situated therein, and the right or property in res pect of which the
income is paid is effectively connected with such permanent establishment or fix ed base. In
such case the provisions of Article 7 or Article 15, as the case may be, shall apply.

3. Notwithstanding the provisions of paragraphs 1 and 2, items of income of a resident of a
Contracting State not dealt with in the foregoing Articles of this Agreement and arising in th e
other Contracting State may also be taxed in that other State.

Article 23
Elimination of Double Taxation
Double taxation shall be eliminated as follows:

(@) In Malaysia, subject to the laws of Malaysia regarding the allowance as a credit against
Malaysian tax of tax payable in any country other than Malaysia, South African tax payable
under the laws of South Africa and in accordance with this Agreement by a resident of
Malaysia i n respect of income derive d from S outh Africa shall be allow ed as a credit
against Malaysian tax payable in respect of that income. Where such income is a dividend
paid by a company which is a resident of South Africa to a company which is a resident of
Malaysia and which owns not less than 25 per cent of the voting shares of the company
paying the dividend, the cre dit shall take into account South African tax payable by that
company in respect of its income out of which the dividend is paid. The credit shall not,
however, exceed that part of the Malaysian tax, as computed before the creditis given,
which is appropriate to such item of income.

(b) In South Africa, subject to the provisions of the law of South Africa regarding the deduction
from tax pay able in S outh Africa of tax payable in any country other than S outh Africa
(which shaall not affect the general principle hereof), Malaysian tax p aid by residents of
South Africa in respect of income taxable in Malaysia, in accordance with the provisions of
this Agreement, shall be deducted from the taxes due according to South African fiscal law.
Such d eduction shall not, h owever, e xceed an amount w hich be ars to the t otal S outh
African tax payable the same ratio as the income concerned bears to the total income.
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Article 24
Non-discrimination

1. Nationals of a Contracting State shall not be subjected in the other Contracting State to
any taxation or any requirement connected therewith which is other or more burdensome than the
taxation and connected re quirements to which nationals o f that oth er State int he same
circumstances, in particular with respect to residence, are or may be subjected.

2. The taxation on a permanent establishment which an enterprise of a Contracting State has
in the o ther C ontracting S tate shall not be | ess favourably levied i n that o ther State thanthe
taxation levied on enterprises of that other State carrying on the same activities.

3. Enterprises of a Con tracting St ate, the capital of whichis wholly or partly o wned or
controlled, directly or indirectly, by one or more residents of the other Contracting State, shall not
be subjected in the first-mentioned State to any taxation or any requirement connected therewith
which is other or more burdensome than the taxation and connected requirements to which other
similar enterprises of that first-mentioned State are or may be subjected.

4, Except w here t he prov isions of p aragraph 1 of A rticle 9, p aragraph 9 of A rticle 1 1,
paragraph 6 of Article 12 or paragraph 5 of Article 13 apply, interest, royalties, fees for technical
services and other disbursements paid by an enterprise of a Contracting State to a resident of the
other Contracting State shall, for the purpose of determining the taxable profits of such enterprise,
be deductible under the sam e conditions as if they had been paid to a resident of t he first-
mentioned State.

5. Nothing in this Article s hall be con strued as obliging a Contracting S tate t o grant to
residents of the other C ontracting S tate any perso nal all owances, r eliefs a nd reduc tions for
taxation purposes on account of civil status or family res ponsibilities which it grants to its own
residents.

6. Nothing in this Article shall prevent South Africa from imposing on the profits attributable
to a permanent establishment in South Africa of a company, which is a resident of Malaysia, a
tax at arate whic h does not exceed the rate of normal tax on companies by more than five
percentage points.

7. In this Article the term “taxation” means taxes which are the subject of this Agreement.

Article 25
Mutual Agreement Procedure

1. Where a resident of a Cont racting State considers that the actions of one or b oth of the
Contracting States re sult or will result for that personin taxation notin accordance with this
Agreement, that person may, irrespective of the remedies provided by the domestic law of those
States, present a case to the competent authority of the Contracting State of which the person is a
resident. The case must be presented within three years from the first notification of the action
resulting in taxation not in accordance with the provisions of this Agreement.
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2. The competent authority shall endeavour, if the objection appears to it to be justified and if
itis not itself able to arrive at an appropriate solution, to resolve the case by mutual agreement
with the competent au thority o f the o ther Contracting S tate, with a view to the av oidance of
taxation which is not in acc ordance with this Ag reement. Any ag reement reached shall be
implemented notwithstanding any time limits in the domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavour to resolve by mutual
agreement a ny dif ficulties o r doubts arisingas to t he interpretation or a pplication o f this
Agreement. They may also consult together for the elimination of double taxation in cases not
provided for in this Agreement.

4. The co mpetent au thorities of the C ontracting States may co mmunicate with ea ch o ther
directly for the purpose of reaching an agreement in the sense of the preceding paragraphs.

Article 26
Exchange of Information

1. The competent authorities of the Contracting States shall exchange such information as is
necessary for carrying out the provisions of this Agreement or for the prevention or detection of
evasion or avoidance of taxes covered by this Agreement. Any information so exchanged shall be
treated a s secret and shall be disclos ed only to p ersons or au thorities (i ncluding a court or
reviewing au thority) concerned wit h t he asses sment, collection, en forcement o r prosecution in
respect of, or the determination of appeals in relation to, the taxes which are the subject of this
Agreement. Such persons or authorities shall use the information only for such purposes. They
may disclose the information in public court proceedings or in judicial decisions.

2. In no case sh allthe provisions o f p aragraph 1 be co nstrued soas to impose on a
Contracting State the obligation:

(a) to carry out administrative measures at variance with the laws or the administrative
practice of that or of the other Contracting State;

(b) to supply information which is not obtainable under the laws or in the normal course
of the administration of that or of the other Contracting State;

(c) to s upply inf ormation w hichw ould disclose anytr ade, business, i ndustrial,
commercial or professional secret or trade process, or information, the disclosure
of which would be contrary to public policy.

Article 27
Members of Diplomatic Missions and Consular Posts
Nothing in this Agreement shall affect the fiscal privileges of members of diplomatic missions or

consular posts under the general rules of international law or u nder the provisions of special
agreements.
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Article 28
Entry into Force

1. Each of the Contracting States shall notify to the other, through the diplomatic channel, the
completion of the procedures required by its law for the bringing into force of this Agreement. This
Agreement shall enter into force on the date of the later of these notifications.

2. The provisions of this Agreement shall apply:
(a) in Malaysia:

(i) in respect of Ma laysian tax, ot her than pe troleum income tax, to t ax
chargeable for any year of assessment beginning on or after the first day of
January in the calendar y ear following the ye ar in which this Agreement
enters into force; and

(ii) in resp ect of p etroleum income t ax, totax chargeable for any year of
assessment beginning on or after the first day of January of the second
calendar year following the year in which this Agreement enters into force;

(b) in South Africa:

(i) with regard to t axes withheld at s ource, in respect o f amou nts paid or
credited on or after the first day of January next following the date upon
which this Agreement enters into force; and

(ii) with regard to other taxes, in respect of years of assessment beginning on
or after the firstday of January next following the date upon w hich this
Agreement enters into force.

Article 29
Termination
1. This Agreement shall remain in force indefinitely, but either of the Contracting States may
terminate this Agreement, through the diplomatic channel, by giving to the other Contracting State

written notice of termination not later than 30 June of any calendar year starting at least five years
after the year in which this Agreement entered into force.

2. In such event this Agreement shall cease to apply:
(a) in Malaysia:
(i) in respect of Ma laysian tax, ot her than pe troleum income tax, to t ax

chargeable for any year of assessment beginning on or after the first day of
January in the calendar year following the year in which the notice is given;
and
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(ii) in resp ect of p etroleum income t ax, totax chargeable for any year of
assessment beginning on or after the first day of January of the second
calendar year following the year in which the notice is given;

(b) in South Africa:

(i) with regard to t axes withheld at s ource, in respect o f amou nts paid or
credited after the end of the calendar year in which such notice is given;
and

(i) with re gard to o ther ta xes, in re spect of ye ars of assessment be ginning
after the end of the calendar year in which such notice is given.

IN WITNESS WHEREOF th e u ndersigned, bein g duly a uthorised t hereto by their respective
Governments, have signed and sealed this Agreement.

DONE at Pretoria in duplicate, this 26" day of July 2005, in the English and Malay languages. In
the event of t here being a dispute in the interpretation or the application of this Agreement, the
English text shall prevail.

T.A . Manuel R. Aziz
FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF
REPUBLIC OF SOUTH AFRICA MALAYSIA

PROTOCOL

At the time of signing the Agreement for the Avoidance of Double Taxation and the prevention of
fiscal evasion with respect to taxes on income, this day concluded between the Government of
the Republic of South Africa and the Government of Malaysia, the undersigned have agreed that
the following provisions shall form an integral part of this Agreement.

It is understood that:

0] with regard to Article 23, the current South African tax system provides for an exemption in
respect of dividends declared by non-resident companies w here the participation by the
South African shareholder is more than twenty five per cent. Should this e xemption be
amended th e South A frican co mpetent au thority shall info rm th e Ma laysian co mpetent
authority accordingly with a view to the r enegotiation o f th e pro visions of this Article to
include tax sparing provisions;

(i) with regard to paragraph 4 of Article 24, in the case of Malaysia, where the deductibility of
interest, r oyalties, fe es for technical s ervices and oth er disbursements p aid to a no n-
resident is denied as a result of the failure to withhold tax from such payment, this will not
constitute discrimination as envisaged in that paragraph; and
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(iii) the benefits of this Agreement shall not be a vailable in respect of the carrying on of any
offshore business activities under the Labuan Offshore Business Activity Tax Act 1990.

The term “offshore business activity” means an offshore business activity as defined under
section 2(1) of the Labuan Offshore Business Activity Tax Act 1990 in force at the date of
signature of this Protocol and includes any substantially similar activity dealt with in any
amendment to that Act thereafter.

IN WITNESS WHEREOF t he u ndersigned, being d uly authorised t hereto by t heir res pective
Governments, have signed and sealed this Protocol.

DONE at Pretoria in duplicate, this 26™ day of July 2005, in the English and Malay languages. In
the event of there being a dispute in the interpretation or the application of this Protocol, the English
text shall prevail.

T.A . Manuel R. Aziz
FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF
REPUBLIC OF SOUTH AFRICA MALAYSIA



