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Preamble

In this Note unless the context indicates otherwisé —
e “CFC” means a “controlled foreign companyhasdefined in section 1(1);

e “CGT’ means capital gains tax,“heing\the normal tax attributable to the
inclusion of a taxable capital gai tax income under section 26A;

perated by JSE Ltd;

e “JSE” means the securities e

e “OECD” means anisation for Economic Co-operation and
Development;

e ‘“paragraph” paragraph of the Eighth Schedule;

e “Schedul chedule to the Act;

me a section of the Act;

eans an agreement for the avoidance of double taxation

entered Into between South Africa and another country;

e “the Act” means the Income Tax Act 58 of 1962; and

any other word or expression bears the meaning ascribed to it in the Act.

All guides, interpretation notes and rulings referred to in this Note are available on
the SARS website at www.sars.gov.za.

In the examples, the amounts of foreign dividends, foreign tax and other amounts
have already been translated from foreign currency to rand, unless stated otherwise.

Purpose

This Note provides guidance on the interpretation and application of various
provisions of the Act relating to foreign dividends. The Note does not deal with the
income tax consequences of a dividend paid by a headquarter company, since this
topic is addressed in Interpretation Note 87 dated 19 February 2016 “Headquarter
Companies”.



4.1
41.1

Background

With effect from 1 January 2011 a definition of “foreign dividend” was introduced into
section 1(1) and, combined with the insertion of the definition of “foreign company”
and changes to the definition of “dividend”, had the result that on or after that date
foreign dividends no longer fell within the definition of “dividend” in section 1(1).
A dividend and a foreign dividend are mutually exclusive. A dividend relates solely to
certain amounts transferred or applied by a resident company. A foreign dividend
relates solely to certain amounts paid or payable by a foreign company, which by
definition is a non-resident.

Broadly speaking, a foreign dividend is included in a person’s gross income but may
gualify for a full or partial exemption from normal tax under section 10B. With effect
from March or April 2012* the exemptions available for foreign dividends meeting the
relevant criteria under section 10(1)(k)(ii)(aa) to (dd) were moved to section 10B(2)
and underwent some amendment. In addition, the basic exemption available to
natural persons of R3 700 under section 10(1)(i)(xv)(aa)? for foreign dividends and
foreign interest not otherwise exempt, was deleted an alternative partial
exemption was introduced under section 10B(3). )
section 10B(3) was intended to ensure that the eff e of gax on taxable foreign
dividends would generally not exceed the ax applicable to local
dividends under dividends tax, which was intr pril 2012.

This Note discusses the current grossSWiRCcoO
provisions applicable to foreign dividen

inclusion, exemptions and other

The law

The relevant provisions of uoted in the Annexure.

Application of the
Definitions [secti

Definition o ividend”

The term “fore

“‘[Floreign dividend’, means any amount that is paid or payable by a foreign
company in respect of a share in that foreign company where that amount is treated
as a dividend or similar payment by that foreign company for the purposes of the laws
relating to—

dividend” is defined in section 1(1) as follows:

(a) tax on income on companies of the country in which that foreign
company has its place of effective management; or

(b) companies of the country in which that foreign company is
incorporated, formed or established, where the country in which that
foreign company has its place of effective management does not have
any applicable laws relating to tax on income,

For an explanation of the effective dates see paragraph 4.3.2 of the Tax Guide for Share Owners

(Issue 4) dated 17 February 2014.

The basic exemption was deleted with effect from 1 March 2012.
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but does not include any amount so paid or payable that—

(i) constitutes a redemption of a participatory interest in an arrangement
or scheme contemplated in paragraph (e)(ii) of the definition of
“‘company”; or

i) ......

(iif) constitutes a share in that foreign company;”
The various elements of the definition of “foreign dividend”, including the exclusions
from the definition, are discussed below.

(@) Meaning of any “amount”

The meaning of “amount” was judicially considered in WH Lategan v CIR® in relation
to its use in the definition of “gross income” and the following dictum of Watermeyer J
has been acknowledged and applied in a number of other cases:*

“In his Lordship’s opinion the word ‘amount’ had to be given a wider meaning and
must include not only money but the value of every fe of property earned by the

In CIR v People’s Stores (Walvis Bay) (Pty) Lt
held that the right to claim payment of a debt i
value could be attached to it in money and th
in gross income. Similarly in Cactus Inv
the right to receive interest in the futu
non-capital nature which was “capa

) Ltd & others’ it was held that the ability
was merely one of the tests for determining
lue and it did not follow that if a receipt or accrual

In C: SARS v Brummeria Renai
to turn a receipt or accru m
whether an accrual had amoney

could not be turned i that it had no money value.® The court also confirmed
that the test whe ecelpt or accrual had a money value was objective, not
subjective.

The same m Id be ascribed to the word “amount” within its context in the

definition of “forgign dividend” in section 1(1).

A foreign dividend can therefore constitute the payment of cash or the transfer of
assets (a dividend in specie). A foreign dividend in specie paid or payable by a
foreign company can include, amongst other things, the transfer of the following:

e Shares held by the foreign company in another company.
e Debentures.

e Other movable or immovable assets.

o N o o

1926 CPD 203, 2 SATC 16 at 19.

See CIR v ButcherBros (Pty) Ltd 1945 AD 301, 13SATC21 at 34 and CIR v
People’s Stores (Walvis Bay) (Pty) Ltd 1990 (2) SA 353 (A), 52 SATC 9 at 21.

1990 (2) SA 353 (A), 52 SATC 9.

1999 (1) SA 315 (SCA), 61 SATC 43.

2007 (6) SA 601 (SCA), 69 SATC 205.

See also Interpretation Note 58 (Issue 2) dated 4 October 2012 “The Brummeria Case and the
Right to Use Loan Capital Interest Free”.
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The value to be placed on the transfer of assets as a foreign dividend in specie is
their market value.®

(b) Meaning of “paid or payable”

A foreign dividend is, amongst other requirements, an amount that is paid or payable
by a foreign company. Whether an amount is paid or payable is a question of fact
that must be determined on the particular facts of each case.

In Marra Developments Ltd v BW Rofe (Pty) Ltd it was held as follows:*°

“Under the general law, the payment of a dividend normally involves two steps: the
declaration of the dividend by the competent authority...and the payment over of
money in satisfaction of the dividend”.

Paid

An amount can be paid in a variety of ways, including in cash, in kind, in the form of
set-off or by crediting a loan account. There is generally little difficulty in determining
the date of payment when the dividend is paid in cash. HO the date of payment
can be more difficult to establish when payment, i other than cash.

e dividends was not made in cash

or by cheque, instead the resolutio i dividends provided that payment
of the dividend would be effected by crediting,the shareholder’s loan account. Journal
entries were effected giving cre reholder, however the shareholder’s loan

account was credited only 1993. At issue was whether the dividends were
subject to STC which came i fon on 17 March 1993. The relevant legislation
provided that dividen lared Jpefore 17 March 1993 that were paid on or after
that date were d t declared on 17 March 1993 thus making them
potentially subjec e crisp issue was whether the dividends were paid
before 17 M 19

In delivering h dgment Galgut J stated the following on the nature of payments
generally:*

“The determination of the date upon which a payment is made is of course a question
of fact. When payment of a dividend is made in cash there can of course be no
difficulty in determining the date of such payment. The same applies to a payment by
cheque, even if the cheque is post-dated or dishonoured, because payment will be
effected when the proceeds of the cheque are received by or on behalf of the payee.

“Payment can of course be made other than in cash or by cheque. There are a
number of possibilities. To take but one, it might happen for example that a
shareholder owes his company money, and that the company thereafter becomes
indebted to the shareholder by the declaration of a dividend. In such a case the
company may elect to effect a set-off, provided of course all of the other requisites for
a set-off are present. One such requisite is that both debts must be fully due. In such
a case the shareholder would have no choice because, as was said in Lester

Lace Proprietary Mines Ltd v CIR 1938 AD 267, 9 SATC 349.
(1977) 3 ACLR 185 CA (NSW) at 195.

(1999) 62 SATC 478 (N).

At SATC 481.
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Investments (Pty) Ltd v Narshi 1951 (2) SA 464 (C) at 472B-C, set-off operates ipso
jure,” and it is effective from the date upon which the parties became mutually
indebted to each other. It would therefore operate without the shareholder’s consent,
and what is more it would operate immediately upon the declaration of the dividend.
If the debt owing by the shareholder is recorded in a loan account with the company,
then the set-off will be recorded by crediting the taxpayer’'s loan account in the
amount concerned.

“It is important to emphasise, however, that such crediting is no more than a
recording of a pre-existing fact, so that the operation of the set-off will not depend
upon the crediting of the loan account.

“As distinct from the operation of a set-off, or from the tender of cash or (subject to
certain qualifications which are not relevant for present purposes) a cheque, all other
forms of payment can only discharge a debt if the creditor agrees thereto. One such
agreement is where the creditor agrees, as in the present case, to lend the money
concerned to the debtor, where he agrees in other words that the debtor may retain
the money as a loan. In such an event, as in the case of a set-off, both the payment
of the dividend and the advancing of the loan j h instance take place
automatically, and as such they are effected pari the conclusion of the
agreement. As such, and this must be emphasis in each case effected

on the date upon which the agreement is co g of course be otherwise
were the resolution whereby the dividend d tg,contain a term showing that
the dividend is to be paid at some date thekea ere the agreement of loan to
contain a term showing that the loag, would{simi be delayed. In the absence of

such an indication, in the absenced
intended otherwise, it would be
and the reciprocal advancing of

s of anything to show that the parties
that both the payment of the dividend
lo ccurred, and were intended to occur, then

and there.”
In summary, the court hel nts in a form other than cash, cheque or set-
off can discharge a debt ‘@nly withjthe creditors consent. Based on the facts of the
case the court fou took place when the respective resolutions were
passed and not he, physical crediting of the loan account took place and

tated the following:**

“I should phasise finally that nothing | have said should be understood to mean
that where declared dividends are left on loan in a company, it will be presumed or
will necessarily mean that payment takes place at the time the dividend is declared.
At the risk of repeating myself | stress that the date of payment is a question of fact,
and that as such the date must be determined on the particular facts of each case.”

The judge’s concluding comments highlight that the outcome of ITC 1688 may have
been different had the resolution contained a term indicating that payment would be
made at a later date.

This case emphasised the importance of the facts of the particular case in
determining when an amount is considered to be paid and highlighted that the
crediting of a loan account will not necessarily constitute payment.

13
14

By operation of law.
At SATC 482.



Payable

The declaration of a dividend creates a debt owing to a holder of a share. Such a
debt arises out of a formal act performed by a company.™ A dividend declared by a
company that is not listed is generally due on the date on which the dividend is
declared even if it is stipulated to be payable on a later date. In the case of a listed
company a dividend declared is generally due to holders of shares listed in the share
register only on the “last day to register” with payment to follow at a later specified
date.

It has been held that the word “payable” can have different meanings. In CIR v
Janke®® Stratford J quoted'’ the judgment of Searle J in Stafford v Registrar of
Deeds:*®

“‘It is clear that the word ‘payable’ is sometimes construed as meaning ‘payable at a
future time’ or ‘in respect of which there is a liability to pay'. It is also true that it is
sometimes used to mean ‘payable immediately’ or ‘actually due and presently
demandable’.’”

In Singh v C: SARS Olivier JA stated that —

“[tlhe word ‘payable’ can have at least two dn‘f . (a) that which
is due or must be paid, or (b) that which ma or have to be paid ... The
sense of (a) is a present liability — due and . a future or contlngent

liability.”

A dividend is payable once it is due to
discussed above. This approach is c
the accrual from a gross inco
“gross income” in section 1
the definition of “foreign di

of the shares under the principles

tW|th the determination of the timing of
ive*under paragraph (k) of the definition of
e exemptions in section 10B which refer back to
ction 1(1). Thus, assume that a listed foreign
company declared a dividend payable to holders of its shares listed in the share
register on 31 Dec ent to follow on 31 March. On 31 December the
dividend accrued ers of shares and because it will be viewed as being
payable by that for company for purposes of the definition of “foreign dividend” in
section 1(1), mptions in section 10B can be applied if the other requirements
of the section

's

(c) Meaning'of “foreign company”

See the definition of “foreign company” in 4.1.2.

Boyd v CIR 1951 (3) SA 525 (A), 17 SATC 366 at 377; South African Iron and Steel Industrial
Corp Ltd v Moly Copper Mining and Exploration Co (SWA) Ltd & others 1993 (4) SA 705 (NMH)
at 711 and 713.

1930 AD 474, 4 SATC 269.

At SATC 276.

1913 CPD 379.

2003 (4) SA 520 (SCA), 65 SATC 203 at 216.
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(d) Meaning of “in respect of a share”

The amount paid or payable by a foreign company must, amongst other
requirements, be paid or payable “in respect of a share” in that company.

The term “share” is defined in section 1(1) as follows:

“‘[S]hare’ means, in relation to any company, any unit into which the proprietary
interest in that company is divided;”

The term “proprietary interest” is not defined in the Act. Its ordinary meaning is
described as —*°

“[aldvantage, profit, right, or share held by the owner of a tangible or intangible asset
or property with all associated rights”.

In Standard Bank of South Africa Ltd & Another v Ocean Commodities Inc & others
Corbett JA stated the following regarding the meaning of a share:*

“A share in a company consists of a bundle, or conglemerate, of personal rights
entiting the holder thereof to a certain interest i mpany, its assets and
dividends.”

The question whether a foreign company has s
or payable in respect of a share in that co
Howie P in Stevens v C: SARS? that “in respect of”
of “gross income” in section 1(1) conn

received and the taxpayer’s services,
“foreign dividend”, there must be a ¢
payable and the share.

ether an amount is paid
ctual one. It was held by
aragraph (c) of the definition
| relationship between the amount

lying“this construction to the definition of
al‘relationship between the amount paid or

An amount which is unrelated t
respect of” a share. F
an arm’s length pri
would not constit
that holder would
company but

a‘person’s shareholding will not be derived “in
example, the purchase by a foreign company of an asset at
a r of shares on the same terms offered to the public
igh- dividend because the amount paid by the company to
have been paid “in respect of” the holder's shares in the
the arm’s length acquisition of the asset by the company.

Another exam arises when a holder of shares is an employee of the foreign
company and receives remuneration for services rendered. The salary paid to the
employee would generally not be “in respect of’ the employee’s shareholding but “in
respect of” the employee’s services and would accordingly not constitute a foreign
dividend. The facts of each case must, however, be considered. For example, if the
employee had sufficient shares to exercise control over the company and was able to
influence the payment of an excessive salary, there may be a link to the employee’s
shareholding.

20

21
22
23

www.businessdictionary.com/definition/proprietary-interest.html [Accessed 1 November
2016].

1983 (1) SA 276 (A) at 288.

2007 (2) SA 554 (SCA), 69 SATC 1 at 7.

See also De Villiers v CIR 1929 AD 227, 4 SATC 86; ITC 1493 (1989) 53 SATC 187 (T) and
ITC 1856 (2011) 74 SATC 76 (WC). See CIR v Shell Southern Africa Pension Fund 1984 (1) SA
672 (A), 46 SATC 1 for a discussion on causally relevant factors and their interruption.


http://www.businessdictionary.com/definition/proprietary-interest.html
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Section 10B(6) is an anti-tax avoidance provision that disallows the exemptions
available under section 10B in specified circumstances when a foreign dividend,
which is by definition “in respect of a share”, is received by a person in respect of
services rendered or to be rendered or in respect of or by virtue of employment or the
holding of any office (see 4.3.10).

(e) Treatment of an amount paid or payable by a foreign company in
respect of a share under foreign income tax law on companies or
company law (paragraphs (a) and (b) of the definition of “foreign
dividend”)

An amount paid or payable by a foreign company in respect of a share in that foreign
company must, amongst other requirements, be treated as a dividend or similar
payment by that foreign company under —

¢ the laws relating to tax on income on companies, that is, income tax laws on
companies, of the foreign country in which that foreign company has its place
of effective management (paragraph (a) of the definition of “foreign dividend”);

or

e the laws relating to companies in the count foreign company is
incorporated, formed or established, i atgeou does not have any
applicable income tax law on compa ra h (b) of the definition of

“foreign dividend”).

The use of the words “that foreign
amount is treated as a dividend or

0 ny ate that in assessing whether an
ilargpayment it must be considered from the
perspective of the foreign com e amount in respect of its shares and
not from the perspective of foreign company’s shares. For example,

if a share buy-back or liquidation distfibution by a foreign company is a dividend from

section 1(1)
whether the “
or contributed
of the shares
irrelevant.

the buyback or liquidation distribution was retained earnings
uity capital. The treatment of the amount in the hands of the holder
der foreign income tax law on companies or company law is

The company law of a foreign country is considered for purposes of the definition
of “foreign dividend” only if the foreign country in which the company has its
place of effective management does not have any applicable laws relating to tax
on income. The term “applicable laws” refers to income tax laws which deal with
the treatment of amounts paid or payable in respect of shares and also to the
income tax laws applicable to the specific taxpayer concerned. For example, a
foreign country may have different income tax provisions for amounts paid or payable
in respect of shares by different types of companies. The income tax treatment of an
amount paid or payable by a collective investment scheme, which constitutes a
company, in respect of a share may, for example, differ from the income tax
treatment of an amount paid or payable by a company incorporated with share
capital in respect of a share.
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Income tax laws on companies of the foreign country in which that foreign company
has its place of effective management (paragraph (a) of the definition of “foreign
dividend”)

The term “place of effective management” is not defined in the Act and must be given
its ordinary meaning, taking into account international precedent and interpretation.
It, however, does not have a universally accepted meaning and various countries,
including members of the OECD, continue to attach different meanings to it.
The principles and guidelines that will be applied for purposes of considering the term
“place of effective management” in the definition of “resident” in section 1(1) are
discussed in Interpretation Note 6 “Resident— Place of Effective Management
(Companies)”.?* The following are extracts from paragraphs 4.1 and 4.2 of that
Interpretation Note (Issue 2):

“A company’s place of effective management is the place where key management
and commercial decisions that are necessary for the conduct of its business as a
whole are in substance made. This approach is consistent with the OECD’s

commentary on the term ‘place of effective management’.”25

“A company may have more than one place of ma But it can only have one

location, that location will be its place of
decisions are made at more than one |
management will be the locati
predominantly made.”

“Definitive rules cannot be laidydo in determining the place of effective
management and all relevaat f circumstances must be examined on a case-
by-case basis.”

“The place of effective management test is one of substance over form. It therefore
€ at se persons in a company who actually ‘call the shots’

positive management’.

a foreign co espect of a share constitutes a dividend or similar payment
from that company’'s perspective under the income tax law on companies of the
country in whichthe foreign company has its place of effective management include,
for example, —

e whether the amount constitutes a dividend or similar payment, or a return of
capital if that is different to a dividend, for determining tax on income of
companies in the foreign country;

e whether the amount constitutes a dividend for purposes of withholding tax on
dividends in the foreign country;

24

25

26

Issue 2 of the Interpretation Note dated 3 November 2015 applies to years of assessment
commencing on or after 3 November 2015. Issue 1 dated 26 March 2002 applies to earlier
periods.

Paragraph 24 of the Commentaries on the Articles of the Model Tax Convention on Income and
on Capital, Condensed version, dated 15 July 2014 at 90.

The view that a company can have only one place of effective management at any one time is
consistent with paragraph 24 of the Commentaries on the Articles of the Model Tax Convention
on Income and on Capital, Condensed version, dated 15 July 2014 at 91.
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o whether the amount constitutes interest for purposes of withholding tax on
interest in the foreign country; and

o the classification of the amount for purposes of tax treaties, namely, the tax
treaty between South Africa and the foreign country in which the foreign
company paying the amount is effectively managed.*’

A foreign country in which a company has its place of effective management may
under its income tax law on companies deem a dividend that is paid or payable in
respect of a share to be interest that is deductible against income. For example, if the
amount paid has a debt-like yield, such as a dividend calculated with reference to a
specified interest rate or index, or a dividend calculated with reference to any factor
other than the profits of the company which are available for distribution, the foreign
tax law may deem that dividend to be interest paid by the foreign company declaring
the dividend. Even though it is paid or payable in respect of a share, from the
perspective of the company paying or declaring the dividend the amount is
considered to be interest and not a dividend or a payment similar to a dividend. As a
result, the amount will not constitute a “foreign dividend®™asigdefined in section 1(1)
and cannot qualify for any of the exemptions under sec ‘o@

Example 1 — Tax treatment of an amount paid or able’by a foreign company
in respect of a share under foreign income opfcompanies
Facts:

Individual A holds 2% of the e
Company A is effectively managed i
R100 000 out of its profits to ivi
Company A.

ares “in Foreign Company A. Foreign
or Country A. Foreign Company A paid
in respect of the 2% shares in Foreign

ity

Under Foreign Country A

made by a compa

company.
The amount o 00 000 paid by Foreign Company A constitutes a foreign dividend
under paragraphy(a) of the definition of “foreign dividend” in section 1(1) because
Foreign Company A must treat the amount as a dividend under the income tax law
on companies of Foreign Country A.

incomg tax law on companies any distribution of profits
S s of shares must be treated as a dividend by that

Result:

The income tax laws on natural persons of Foreign Country A are not considered in
determining whether the amount of R100 000 constitutes a foreign dividend.

27

See Binding Class Ruling 041 dated 24 July 2013 “Dividends Distributed by a Foreign Company”
and Binding Class Ruling: BCR 046 dated 16 April 2015 “Dividends Distributed by Foreign
Companies” dealing with the application of paragraph (a) of the definition of “foreign dividend” in
section 1(1).
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Laws relating to companies in the country in which that foreign company is
incorporated, formed or established, if that country does not have any applicable
income tax law on companies (paragraph (b) of the definition of “foreign dividend”)

To determine how the company law of a foreign country treats an amount paid or
payable by a foreign company in respect of a share, regard must be had to the
company law of that country and not the company law of South Africa.

The particular foreign country’s law must be considered because different countries
may treat the same factual position differently. For example, foreign country A’s
company law may treat the distribution of share premium by a company incorporated
in that country as a dividend. Conversely, foreign country B's company law may
under specified circumstances give a company incorporated in that country the ability
to elect to treat the distribution of share premium by a company incorporated in that
country as a dividend or as a return of capital.

Example 2 — Treatment of an amount paid or payabl foreign company in
respect of a share under foreign company law

Facts:

Resident Company A holds shares in Forei papy A which is effectively
managed in Foreign Country A while it is incorpor ig*Foreign Country B. Foreign
Country A does not have any income ta on‘eompanies.

Foreign Company A pays R100 M itS income reserves to Resident
Company A in respect of Resid pany A’'s shareholding in Foreign
Company A.

Under the company lawfof Forgign*Country B any amount paid by a company

incorporated in that e from income reserves in respect of shares in that
company must be ompany paying the amount as a dividend.

Result:

Since Foreign A, in which Foreign Company A is effectively managed, does
not have any ingéome tax law on companies, the company law of Foreign Country B
must be considered in determining whether an amount paid or payable by Foreign
Company A in respect of a share constitutes a foreign dividend under paragraph (b)

of the definition of “foreign dividend” in section 1(1).

Since the company law of Foreign Country B provides that any amount paid by a
company incorporated in that country from income reserves in respect of shares in
that company must be treated by the payer as a dividend, R100 000 paid by
Foreign Company A constitutes a foreign dividend.




14

Example 3 — Treatment of amounts paid or payable by foreign companies in
respect of shares under foreign company law

Facts:

Resident Company A holds shares in Foreign Company A which is incorporated and
effectively managed in Foreign Country B. Foreign Country B does not have any
income tax law on companies. Resident Company A also holds shares in Foreign
Company X which is incorporated and effectively managed in Foreign Country Y.
Foreign Country Y does not have any income tax law on companies.

Foreign Company A and Foreign Company X each pay R100 000 to Resident
Company A from their share premium accounts.

Under the company law of Foreign Country B the distribution of share premium as a
dividend is allowed while the company law of Country Y prohibits the distribution of
share premium as a dividend.

Result:

R100 000 paid by Foreign Company A

Since the company law of Foreign Country

R100 000 paid by Foreign Compan

Since the company law of F
premium as a dividend, th

Y prohibits the distribution of share
100 000 does not constitute a foreign
a “foreign return of capital” as defined in

foreign country

Under section 102(1)(a) of the Tax Administration Act 28 of 2011 a taxpayer bears
the onus of showing how the income tax law on companies or the company law of a
foreign country, as appropriate, treats amounts paid or payable in respect of shares
in a foreign company.

If a taxpayer is requested to submit supporting documentation such as copies of
applicable legislation, rulings, opinions and court cases, SARS will evaluate those
documents upon submission in order to determine whether the taxpayer has
discharged the onus described above.

The need for supporting documentation and its appropriateness can be determined
only on a case-by-case basis. For example, more detailed supporting documentation
may be required in the context of hybrid-type entities which are unique to the foreign
jurisdiction than for dividends declared by a listed multinational company. Depending
on the facts, SARS may request that the taxpayer obtain written confirmation of the
income tax treatment of amounts paid or payable by a foreign company in respect of
shares in that company from the tax authority of the country in which the foreign
company is effectively managed. Alternatively, if a foreign country does not have
applicable income tax laws and the foreign country’s company law must be applied to
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determine if the amount is treated as a dividend or similar payment, SARS may,
depending on the facts, request that a taxpayer obtain written confirmation from the
government department responsible for the foreign country’s laws relating to
companies. If a foreign tax authority or government department is unable to provide
such written confirmation, this will be taken into consideration along with the other
supporting documentation submitted.

(9) Interpretation of the income tax law on companies or company law of a
foreign country

The foreign country’s relevant tax authority bears the responsibility for the
interpretation of its income tax law. Consequently SARS is generally bound to accept
the determination by a foreign tax authority whether an amount paid or payable by a
foreign company in respect of a share constitutes a dividend.

This principle similarly applies to a determination by the foreign country’s authority
relating to its company law.

Redemption or

(h) Exclusion from the definition of “foreign divj
[ ive investment

buy-back of a participatory interest in a f
scheme (paragraph (i) of the exclusio

Under paragraph (i) of the exclusions from
section 1(1), any amount paid or payable that
a participatory interest in an aga
paragraph (e)(ii) of the definition ofgco

definition of “foreign dividend”.

of “foreign dividend” in
a redemption (buy-back) of
or scheme contemplated in

any” 1 section 1(1) is excluded from the

Paragraph (e)(ii) of the definitien offfcompany” in section 1(1) includes —

“(e) any

or omprised in any investment scheme carried on outside
Republic that is comparable to a portfolio of a collective
investment scheme in participation bonds or a portfolio of a
collective investment scheme in securities in pursuance of any
arrangement in terms of which members of the public (as defined
in section 1 of the Collective Investment Schemes Control Act)
are invited or permitted to contribute to and hold participatory
interests in that portfolio through shares, units or any other form
of participatory interest; or”.

Any redemption or buy-back by a foreign collective investment scheme referred to
above is therefore excluded from the definition of “foreign dividend” in section 1(1).
The holders of the participatory interests are potentially liable for CGT on a
redemption or buy-back if the participatory interests were held as capital assets. The
amount of a redemption or buy-back will potentially be subject to normal tax if the
participatory interests were held as trading stock.

() Exclusion from the definition of “foreign dividend” — An amount paid or
payable by a foreignh company that constitutes a share in that company
(paragraph (iii) of the exclusions)

Under paragraph (iii) of the exclusions from the definition of “foreign dividend” in
section 1(1), any amount paid or payable by a foreign company that constitutes a
share in that foreign company is excluded from the definition of “foreign dividend”.
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The reason for this exclusion is that the transfer by a company of its own shares as
capitalisation shares or bonus shares does not result in an outflow of overall value
from the foreign company since all the underlying assets remain within the company.
In CIR v Collins Innes CJ stated the following in relation to the issue of bonus shares
by a company:?®

“The company has parted with no assets — no money or money’s-worth — and the
shareholders have received none. The profits dealt with remain in the business as
they were before [...] The total assets of the company have not been changed, and
his original share represented the same proportion of the then issue as his increased
shares do of the increased issue.”

An amount paid or payable by a foreign company that constitutes a share in that
company also does not constitute a foreign return of capital, since it is specifically
excluded in paragraph (ii) from the definition of “foreign return of capital” in
section 1(1) (see 4.1.3).

Section 40C provides that when a company issues sha
person for no consideration, the expenditure actuall
acquire the shares must be deemed to be nil. The, c@

in that company to a
ed by the person to
pf the shares under

accrued on subsequent disposal of the shareS\wi offset of any expenditure
against the receipt or accrual. A person, holdi ares as trading stock must
include the consideration received in gross income, while a person
holding such shares on capital acco t include the amount received or accrued
in proceeds under paragraph 35

Example 4 — An amount gaid or
a share in that company

ble by a foreign company that constitutes

Facts:
Foreign Compan as are capital of R400 000 and retained income of
R500 000. [ pany A issues 400 000 capitalisation shares of R1 each

using its retai e to fund the capitalisation issue. Resident Company B holds
5% of the issued share capital in Foreign Company A. An amount of R20 000
(R400 000 x 5%)is received by Resident Company B as capitalisation shares.

Result:

The amount of R20 000 received by Resident Company B representing the issue of
capitalisation shares by Foreign Company A does not constitute a foreign dividend
since the issue of capitalisation shares is excluded from the definition of “foreign
dividend” in section 1(1) in paragraph (iii). The amount of R20 000 also does not
constitute a foreign return of capital, since it is excluded in paragraph (ii) from the
definition of “foreign return of capital” in section 1(1).

Under section 40C the expenditure actually incurred by Resident Company B to
acquire the capitalisation shares is deemed to be nil.

28

1923 AD 347, 32 SATC 211 at 218.
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4.1.2 Definition of “foreign company”

The term “foreign company” is defined in section 1(1) as follows:

»30

“oe

[Floreign company’ means any company29 which is not a resident;

The definition of “foreign company” is relevant for purposes of the definition of
“foreign dividend” in section 1(1), since a foreign dividend can be paid or be payable
only by a foreign company. A dividend paid or payable by a resident company does
not constitute a foreign dividend.

A foreign company can be one of the following:

A company as defined in section 1(1) incorporated, formed or established in
South Africa, but which has its place of effective management in another
country and which is deemed to be exclusively a resident of the other country
for purposes of the application of a tax treaty.*

A company contemplated in paragraph (b) of the definition of “company” in
section 1(1), namely, any association, corporati@ ompany incorporated

ca but an applicable tax
treaty deems it to be exclusively a re er country. The question
whether an entity qualifies as an asso
corporate as contemplated in para

factual one. The following f

of the definition of “company” is a
others, will be taken into account

» The nature of the ment between the entity and its members.

The relationship be the entity and its members.

Whethe tity i§ separate and distinct from its members.

hie,entity enjoys attributes of perpetual succession.
ehthe entity’s assets are its exclusive property.

the members have the right to manage the entity’s business
to enter into transactions on its behalf.

» Whether the members are liable for the entity’s debts.
» Whether the entity has the power to sue and the liability to be sued.

The law under which the entity is governed, that is the foreign law, will be
considered in determining whether these factors apply to the entity in the
foreign country.

A company contemplated in paragraph (e)(ii) of the definition of “company” in
section 1(1) not incorporated, established or formed in South Africa and which
is not effectively managed in South Africa. A company contemplated in
paragraph (e)(ii) is a portfolio comprised in any investment scheme carried on
outside the Republic that is comparable to a portfolio of a collective
investment scheme in participation bonds or a portfolio of a collective
investment scheme in securities in pursuance of any arrangement in terms of

29
30
31

The term “company” is defined in section 1(1) and is quoted in the Annexure.
See the definition of “resident” in section 1(1).
See the definition of “resident” in section 1(1).
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which members of the public are invited or permitted to contribute to and hold
participatory interests in that portfolio through shares, units or any other form
of participatory interest.

Two examples of companies that do not qualify as foreign companies, since they are
considered to be residents,* are as follows:

e A company incorporated, formed or established in South Africa which has its
place of effective management in another country with which South Africa has
not concluded a tax treaty.

e A company that has its place of effective management in South Africa but
which is incorporated, formed or established in another country with which
South Africa has not concluded a tax treaty.

The definition of “company” in section 1(1) does not include a “foreign partnership” as
defined in section 1(1).*® It follows that a foreign partnership is similarly not included
in the definition of “foreign company”.

Any amount paid or payable by a foreign partnership espect of a member's
interest does not constitute a “foreign dividend”,
company” as defined in section 1(1). However, that the members of the
partnership have a fractional interest in fogei [ s derived by a foreign

partnership, those amounts will constitute forei s derived by the members.

Definition of “foreign return of capit

Annexure.

The definition of “foreignfreturn ital” excludes an amount that constitutes a
foreign dividend.** An am@unt paidl or payable by a foreign company in respect of a
share in that comp g y, but not necessarily, constitute a foreign dividend
or a foreign retu gital.,, An amount paid or payable by a foreign company in
respect of a share inithat company could constitute something other than a foreign
dividend or ' eturn of capital under that country’s income tax law on
companies or law, for example, interest [see 4.1.1 (e)].

The assessment” whether the amount paid or payable constitutes a distribution or
similar payment under the definition of “foreign return of capital” must be considered
under —

¢ the income tax law on companies of the country in which the foreign company
has its place of effective management; or

¢ the company law of the country in which the foreign company is incorporated,
formed or established when the country in which it has its place of effective
management does not have any income tax law on companies.

For shares held on capital account, an amount of a foreign return of capital received
by or accrued to a person from a foreign company must be applied in reduction of the
base cost of the shares under paragraph 76B. Should the base cost be exceeded,

32
33
34

See the definition of “resident” in section 1(1).
The term “foreign partnership” is defined in section 1(1) and is quoted in the Annexure.
In Example 3 a return of share premium by Foreign Company A is treated as a dividend under

foreign company law and is accordingly not a foreign return of capital.
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the excess is treated as a capital gain. See paragraph 18.8 of the Comprehensive
Guide to Capital Gains Tax (Issue 5) for detail. For shares held as trading stock, the
foreign return of capital is treated as an inclusion in gross income.

Definition of “controlled foreign company”

The term “controlled foreign company” is defined in sections 1(1) and 9D(1). These
definitions are quoted in the Annexure.

In summary, a foreign company is a CFC when more than 50% of its total
participation rights are directly or indirectly held, or more than 50% of its voting rights
are directly or indirectly exercisable, by one or more persons that are residents other
than persons that are headquarter companies.

The exemptions of foreign dividends under section 10B(2)(a), (b), (d) and (3) apply to
dividends received by or accrued to a CFC for purposes of determining its net
income under section 9D(2A) for proportionate inclusion under section 9D(2) in the
income of residents holding a qualifying interest in the CE

s

e cost price of a right in a CFC hel trading stock [section 22(3)(a)(iii)]; and

e Dbase cost of arightin a CFC e%c
(See 4.9)

Inclusion of foreign divi
of “gross income” in se

Specific rules apply to foreign dividends receiv rued to a CFC in

determining the —

e netincome of a CFC [section 9D(9)(f)];

al asset [paragraph 20(1)(h)(iii)].

ss income [paragraph (k) of the definition

Inclusion of forei gross income of residents and CFC'’s

Residents are, bu ain exclusions or exemptions, liable to normal tax on
income deri om“8ources within and outside South Africa. The amount of a
foreign divide d by or accrued to a person is specifically included in gross
income under paragraph (k) of the definition of “gross income” in section 1(1).

Foreign dividends received by or accrued to a non-resident are generally not subject
to tax in South Africa because they are not from a South African source
(section 9(4)(a) read with the definition of “gross income”). However, in the context of
determining whether any net income of a CFC must be attributed to and included in
the income of a resident, foreign dividends received by or accrued to a CFC
represent an exception to this rule. In calculating the net income of a CFC to be
attributed to a resident, the CFC is treated under section 9D(2A) as a taxpayer and a
resident for certain sections, including the definition of “gross income” in section 1(1).
Since a foreign dividend is included in “gross income” under paragraph (k) of the
definition of “gross income” in section 1(1), a dividend received by or accrued to a
CFC from another foreign company constitutes a foreign dividend for purposes of the
net income calculation of the CFC.

Gross amount of foreign dividends included in gross income

The gross amount of a foreign dividend, before the deduction of any foreign tax
liability, for example, withholding tax, must be included in a person’s gross income.
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3 Receipt or accrual of a foreign dividend

A foreign dividend received by or accrued to a person must be included in gross
income at the earlier of its receipt or accrual. Generally, in the context of foreign
dividends the accrual precedes the receipt of the dividend. A foreign dividend
generally accrues to a person on the date of declaration of the foreign dividend by
the foreign company unless the declaration states that the foreign dividend is payable
to shareholders registered on a certain future date.®® In the latter case, the foreign
dividend accrues on such future date.®® It is submitted that the timing of when the
dividend is paid or payable in terms of the definition of “foreign dividend” in
section 1(1) is consistent with the timing of when a foreign dividend is received or
accrues for the purposes of the definition of “gross income” [see 4.1.1 (b)].

Exemption of foreign dividends (section 10B)

A “foreign dividend” is defined in section 10B(1) for purposes of section 10B and
means any —

o foreign dividend as defined in section 1; or

e dividend paid or declared by a headquarter c

The exemption of foreign dividends is provi in
Section 10B(2) provides for exemptions that are eparately to each foreign
dividend received by or accrued to_a p ile the exemption under
section 10B(3) is applied to the aggregate of foreign dividends not otherwise

exempt under section 10B(2).

ction 10B(2) and (3).

A foreign dividend received by edyto a person may meet the requirements of
more than one paragraph 10B(2). Since an amount can be exempt only
once, only one paragra iom10B(2) can be applied to a specific foreign
dividend and, general n exemption which exempts the full dividend will
take preference exemption. See 4.3.3 (b), which deals with the
situation in whic 10B(2)(a) and section 10B(2)(c) apply. Under these
circumstances, section, 10B(2)(a) is given preference.

Section 10B a s 1o foreign dividends received by or accrued to residents and
non-residents (mainly CFCs in the context of determining net income which is
attributed to and’included in the income of applicable residents), unless the section
states that it applies specifically to residents or resident companies only, as is the
case with section 10B(2)(c) and (e) respectively, or to foreign companies only as is
the case with section 10B(2)(b).

The exceptions contained in section 10B(2), (4), (5) and (6), provide that a specific
exemption contemplated in section 10B(2) or the partial exemption under
section 10B(3) may not apply under specific circumstances.

35

36

The position for interim dividends may be different — see AP de Koker & RC Williams Silke on
South African Income Tax [online] (My LexisNexis: September 2015) in § 2.8.

See AP de Koker & RC Williams Silke on South African Income Tax [online] (My LexisNexis:
September 2015) in § 2.8; CIR v King 1947 (2) SA 196 (A), 14 SATC 184; ITC 463 (1939) 10
SATC 453 (U) and GC Palmer under Revenue Part1/Dividends 22 (Second Edition
Replacement Volume) LAWSA [online] (My LexisNexis: 31 May 2014) in paragraph 439 dealing
with the accrual of dividends.
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4.3.1 The participation exemption [section 10B(2)(a)]

€) The participation exemption

Under section 10B(2)(a) a foreign dividend received by or accrued to a person is
exempt from normal tax if that person (whether alone or together with any other
company forming part of the same group of companies as that person) holds at least
10% of the total equity shares and voting rights in the company declaring the foreign
dividend.

In determining the 10% holding of equity shares, regard must be had to the total
number of equity shares held by a person as a proportion of the total humber of
equity shares of the company and not the economic interest of the equity shares as a
proportion of the total economic interest in the company. For example, if a foreign
company issued 500 class A ordinary shares with one voting right each and 500
class B ordinary shares with two voting rights each, its total number of equity shares
issued is 1 000 and total number of voting rights is 1 500. Assume that the holders of
the class A ordinary shares are entitled to share in 40%gef the total profits of the
company, while the holders of the class B ordinary 2 entitled to share in
60% of the profits. A person holding 100 class res and no class B
ordinary shares, holds at least 10% [(100/1 00
the company but holds only 6,67% [{(100 x
the company. The person therefore does not
The person’s economic interest in t
shares / 500 class A ordinary shares x40%

0] of the voting rights in
e participation exemption.
8% (100 class A ordinary

The person qualifying for the gxem
others, be a natural person, a tr pany, including a CFC. When the person
is a company which forms oup of companies as defined in section 1(1),%
the direct holdings of the gther companies in that group must be added together with
that company’s holdingni rmining whether the 10% threshold has been met.

er section 10B(2)(a) could, amongst

The term “equity s ed in section 1(1) as follows:

re’ means any share in a company, excluding any share that,
neither ts dividends nor as respects returns of capital, carries any right to
participaté beyond a specified amount in a distribution;”

A distribution by a company or a foreign company generally takes the form of a
distribution of profits (dividends or foreign dividends) or capital (return of capital or
foreign return of capital). As long as the right to participate in either of these types of
distribution is unrestricted the share will be an equity share. The share will not be an
equity share if both of these rights are restricted.

The 10% holding requirement is determined at the earlier of the receipt or accrual of
the foreign dividend. Dividends not exempt under section 10B(2)(a) because of the
10% holding requirement not being met, may be exempt under one of the other
exemptions under section 10B(2) (see 4.3.1 — 4.3.6) or partially exempt under
section 10B(3) (see 4.3.7).

The participation exemption under section 10B(2)(a) is in line with the relief from
CGT provided under paragraph 64B on capital gains or capital losses arising on the
disposal of equity shares in a foreign company and on capital gains on foreign

37

See 4.3.1 (b).
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returns of capital when an interest of at least 10% in the equity shares and voting
rights is held in the foreign company.®

See 4.3.6, 4.3.8, 4.3.9 and 4.3.10 for circumstances in which the exemption is
specifically prohibited.

(b) Application of the participation exemption to a group of companies
The term “group of companies” is defined in section 1(1) as follows:

“‘[G]roup of companies’ means two or more companies in which one company
(hereinafter referred to as the “controlling group company”) directly or indirectly
holds shares in at least one other company (hereinafter referred to as the
“controlled group company”), to the extent that—

(@) at least 70 percent of the equity shares in each controlled group
company are directly held by the controlling group company, one or
more other controlled group companies or any combination thereof;
and

(b) the controlling group company direc
equity shares in at least one cont|

ing part of the same group of
companies each hold less than 109 the equity shares and voting rights in a
foreign company, section 10B(2 ly to each company in the group as long
as those companies’ com intekests in both the total equity shares and voting
rights in the foreign company are at least 10%.

ggregation of interests in a foreign company even
s are not all resident companies forming part of the
ies. Therefore, if one of the holders of shares in the foreign
reign dividend is a foreign company, the combined interests
company and the resident company must be considered in
er the 10% holding requirement has been met.

determining wh

(c) Holding of shares

The participation exemption applies to the person who holds at least 10% of the total
equity shares and voting rights in a foreign company in respect of which the foreign
dividend is declared. It is considered that a person “holds” the requisite equity shares
if such person is the beneficial owner of those shares.

The person named in the share register of a company, for example, an agent,
intermediary or en commandite partnership, is not necessarily the beneficial owner of
the shares. In an en commandite partnership,® the shares will generally be
registered in the names of the general partners and not in the names of the en

38

39

See paragraph 12.18 of the Comprehensive Guide to Capital Gains Tax (Issue 5) for a discussion
of paragraph 64B.

On extraordinary partnerships, see JJ Henning (assisted by E Snyman-Van Deventer)
“Partnership — Kinds of Partnership — Extraordinary Partnerships” in LAWSA 19 (Second Edition
Volume) [online] (My LexisNexis: 30 June 2006) in paragraph 258 — 260.
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commandite partners. Even though the shares are registered in the names of the
general partners, the en commandite partners will be the beneficial owners of a
percentage of the shares in accordance with the partnership agreement.

When a person is the registered holder of a share in a foreign company but another
person is the beneficial owner, the beneficial owner may claim the participation
exemption if all the requirements of section 10B(2)(a) are met.

See paragraph 2.3.1 of the Comprehensive Guide to Dividends Tax for a discussion
of the meaning of beneficial owner for purposes of dividends tax.*

A person will be the beneficial owner of a share if that person made an election under
section 4(1) of the Exchange Control Amnesty and Amendment of Taxation Laws
Act 12 of 2003 which provided as follows:

“4. (1) A person who is a donor (or the deceased estate of a donor) in relation to a
discretionary trust which is not a resident, may elect that any foreign asset
contemplated in subsection (2), which was held by_that discretionary trust on

are met and once made has a number of
example, in the context of foreign dividends,

or accrued in respect of shares deem
(the donor) are included in that p come. The electing party will be
entitled to make use of the participati ption under section 10B(2)(a) if all the
requirements of the section are

Example 5 — Application{of the participation exemption [section 10B(2)(a)]

Facts:

Resident Compan 0% of the equity shares and voting rights in Foreign
Company B. ign“@ompany B pays a foreign dividend of R100 000 to Resident
Company A.

Result:

The foreign dividend of R100 000 received by Resident Company A is included in its
gross income under paragraph (k) of the definition of “gross income” in section 1(1).
This amount is exempt from normal tax under section 10B(2)(a), since Resident
Company A holds at least 10% of the equity shares and voting rights in Foreign
Company B.

Example 6 — Application of the participation exemption [section 10B(2)(a)]
Facts:

CFC A holds 10% of the equity shares and voting rights in Foreign Company B.
CFC A and Foreign Company B are not residents of the same country. Foreign
Company B pays a foreign dividend of R100 000 to CFC A.

" The term “beneficial owner” is defined in section 64D for purposes of dividends tax only. The

commentary in paragraph 2.3.1 of the Comprehensive Guide to Dividends Tax, however, also
considers the general meaning of beneficial owner.
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Result:

Under section 9D(2A) CFC A is deemed to be a resident for purposes of the
definition of “gross income” in section 1(1) [see 4.3.7 (b)]. In determining net income
for the purposes of section 9D(2), the foreign dividend of R100 000 received by
CFC A is included in its gross income under paragraph (k) of the definition of “gross
income” in section 1(1). This amount is exempt from normal tax under
section 10B(2)(a). That is, subsequent to being included in gross income, the foreign
dividend is excluded in determining net income for the purposes of section 9D(2),
since CFC A holds at least 10% of the equity shares and voting rights in Foreign
Company B.

Example 7 — Application of the participation exemption [section 10B(2)(a)]
Facts:

Resident Company A and Resident Company B are part of the same group of
companies. Each company holds 5% of the equity sharting rights in Foreign
0

Company A. Foreign Company A pays a cash foreig off R100 000.

Result:
The foreign dividends of R5 000 (R100 000 x d by Resident Company A
and Resident Company B are included iagtheir come under paragraph (k) of

the definition of “gross income” in
perspective the foreign dividend
because in determining whethegthe

). From Resident Company A’s
ifiegy, for exemption under section 10B(2)(a)
requirement of the participation exemption
equity shares and voting rights of the taxpayer
us the direct holdings of other companies

qualifies for mptien under section 10B(2)(a).

Example 8 — Application of the participation exemption [section 10B(2)(a)]
Facts:

Individual A and Individual B, who are connected persons in relation to each other,
each hold 5% of the equity shares and voting rights in Foreign Company A. Foreign
Company A pays a cash foreign dividend of R100 000.

Result:

The foreign dividends of R5 000 (R100 000 x 5%) received by Individual A and
Individual B are included in their gross income under paragraph (k) of the definition of
“gross income” in section 1(1).
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The foreign dividends do not qualify for exemption under section 10B(2)(a) because
in determining whether the 10% requirement of the participation exemption is met,
the direct holding of the total equity shares and voting rights of the taxpayer
concerned plus, if that taxpayer is a company, the direct holdings of other companies
forming part of the same group of companies as the taxpayer, are taken into account.
Even though Individual A and Individual B are connected persons in relation to each
other, they are not part of a group of companies and accordingly on an individual
basis their holding of 5% of the equity shares and voting rights falls below the
required threshold of 10%.

Depending on the facts, Individual A and Individual B may qualify for an exemption
under section 10B(2)(d) (see 4.3.4). A partial exemption for dividends not otherwise
exempt under section 10B(2) is available under section 10B(3) (see 4.3.7).

Example 9 — Application of the participation exemption [section 10B(2)(a)]

Facts:
Resident A, a natural person, is an income benefi¢iaryo seretionary Trust A, a

non-resident trust, which holds 10% of the equi ares anggvoting rights in Foreign
Company B. Foreign Company B pays [ ividend of R2100 000 to
Discretionary Trust A which distributes it in f ent A in the same year of
assessment.

Result:

The foreign dividend of R100 ig"included in Resident A’'s gross income under
paragraph (k) of the definition “gross income” in section 1(1) read with
section 25B(1) and (2).

For the participatio
to whom it accr

apply, the person receiving the foreign dividend, or
Id the underlying equity shares and voting rights in
respect of which thetddividend is paid. Resident A is not the beneficial owner of, and
therefore do , any of the equity shares and voting rights in Foreign
Company B. ent’A is therefore not entitled to the participation exemption under
section 10B(2)(

The foreign dividend of R100 000 is partially exempt under section 10B(3) in the
hands of Resident A (see 4.3.7).
Note:

If Resident A had a vested right in the underlying shares and voting rights, the
exemption under section 10B(2)(a) would have applied.

The country-to-country exemption [section 10B(2)(b)]

Generally, a foreign dividend paid by a foreign company to another foreign company
does not fall within the ambit of gross income, since it is not from a South African
source and thus not subject to normal tax in South Africa. However, if the foreign
company to which the foreign dividend is paid is a CFC, a portion of the foreign
dividend may, depending on the facts, be included in a South African resident’s
income by virtue of the attribution of the CFC’s net income. Under section 9D(2) a
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proportionate amount of a CFC’s net income™ is included in the income of a resident
holding a qualifying interest in the CFC.

In calculating the proportionate amount of a CFC’s net income to be attributed to a
resident holding a qualifying interest, the CFC is regarded under section 9D(2A) as a
taxpayer and a resident for certain sections, including the definition of “gross income”
in section 1(1). Since a foreign dividend is included in “gross income” under
paragraph (k) of the definition of “gross income” in section 1(1), a foreign dividend
received by or accrued to a CFC from another foreign company must be taken into
account for purposes of calculating the net income of the CFC.

Section 10B(2)(b) provides that a foreign dividend paid or declared by a foreign
company to another foreign company (in context, a CFC) is exempt from normal tax if
both those foreign companies are resident in the same foreign country. This
exemption applies irrespective of the percentage interest that the CFC has in the
participation rights or voting rights in the foreign company paying the foreign
dividend.

The inclusion of foreign dividends, which are not e

which are partially exempt under section 10B [
effectively results in the inclusion of a proportio
the income of a resident holding, together with\a

the participation rights and voting rights,in th '
i (2), however, does not constitute

included in the resident’s income undeg, S
an amount of a foreign dividend. It i Nﬂ in‘income as a percentage of the net
0

income of the CFC and therefore ¢ t ‘qualify for any of the exemptions under
section 10B in its own right.

section 10B(2) but
income of a CFC
nt of'the foreign dividends in
d person, at least 10% of
e amount attributed to and

As noted above, in order t@ qualifygorthe exemption under section 10B(2)(b), the two
foreign companies m h be resident in the same country. Section 10B(2)(b) is
2NC he two foreign companies must be determined.
puintries in which the company declaring the dividend is
be determined by referring to the domestic tax law of the
en residency is based on the place of incorporation or
effective man ent. The provisions of any applicable tax treaty will also need to
be considered in\cases of dual residency if the provisions of the tax treaty (the tie-
breaker clause in particular) impact on the residency status of the taxpayer
concerned under its domestic law. For example, the definition of “resident” in
section 1(1) specifically provides that if a person is deemed to be exclusively resident
of another country for purposes of a tax treaty, that person is not a resident. Once the
tax residence of the company declaring the dividend has been determined, the tax
residence of the company receiving the dividend would be determined in the same
way. Similar to the position above this may involve a consideration of applicable tax
treaties.

—

Practically, the co
tax resident i
country con

See 4.3.6 (a), 4.3.8, 4.3.9 and 4.3.10 for circumstances in which the exemption under
section 10B(2)(b) is specifically prohibited.

41

This Note does not discuss the calculation of net income and the inclusions and exclusions as
required under section 9D nor the circumstances in which section 9D(2) does not apply. For
example, section 9D(9)(f) excludes certain foreign dividends between CFCs. See section 9D for
details on all the inclusions and exclusions from net income and circumstances in which
section 9D does not apply.
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Example 10 — The country-to-country exemption [section 10B(2)(b)]
Facts:

Resident Company A holds 100% of the participation rights and voting rights in
Foreign Company B which in turn holds 5% of the participation and voting rights in
Foreign Company C. Both foreign companies are incorporated and effectively
managed in Foreign Country D and are residents of that country. Foreign
Company C pays a foreign dividend to Foreign Company B.

Result:

Foreign Company B is a CFC in relation to Resident Company A, since the latter
company holds 100% of its participation rights and voting rights. Under
section 9D(2A) Foreign Company B is deemed to be a resident for purposes of the
definition of “gross income” in section 1(1). Therefore, the foreign dividend paid by
Foreign Company C to Foreign Company B is included in Foreign Company B’s
gross income for purposes of determining its net income under section 9D(2A).

The foreign dividend is exempt from normal tax under
paid to Foreign Company B by another foreign c
both foreign companies are residents of th
exemption under section 10B(2)(b) is that th

Foreign Company B’'s net income and hence) wil
Company A under section 9D(2).

B(2)(b), since it was
gn Company C) and
ry. The effect of the
end will not form part of
be attributed to Resident

Example 11 — Country-to- n
managed in the same cotintry [sec

0 00% of the participation and voting rights in Foreign
rn holds 5% of the participation and voting rights in Foreign

exemption — Foreign companies effectively
n 10B(2)(b)]

Facts:

Resident Compar:
Company B which
Company C.

Foreign company B is incorporated and effectively managed in Foreign Country D
and is a resident of that country. Foreign Company B is not considered to be tax
resident under another country’s domestic tax law.

Foreign Company C is incorporated in Foreign Country E but effectively managed in
Foreign Country D.Under the domestic tax law of Foreign Country D, Foreign
Company C is tax resident in Country D because its place of effective management
is in Country D. Under the domestic tax law of Foreign Country E, Foreign
Company C is prima facie also tax resident in Country E because it is incorporated in
Country E. However, Country E’'s domestic tax law provides that a resident does not
include a person who is deemed to be exclusively a resident of another country for
purposes of the application of an applicable tax treaty. Under the tax treaty between
Foreign Country D and Foreign Country E, Foreign Company C is treated as being
exclusively resident where it is effectively managed. Accordingly, Foreign
Company C is tax resident in Foreign Country D only.

Foreign Company C pays a foreign dividend to Foreign Company B.
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Result:

Foreign Company B is a CFC in relation to Resident Company A, since the latter
company holds 100% of its participation rights and voting rights. Under
section 9D(2A) Foreign Company B is deemed to be a resident for purposes of the
definition of “gross income” in section 1(1). Therefore, the foreign dividend paid by
Foreign Company C to Foreign Company B is included in Foreign Company B’s
gross income for purposes of determining its net income under section 9D(2A).

Although Foreign Company B and Foreign Company C were not incorporated in the
same country, they are both tax resident in Foreign Country D.

The foreign dividend is exempt from normal tax under section 10B(2)(b), since it was
paid to Foreign Company B by another foreign company (Foreign Company C) and
both foreign companies are residents of the same country for income tax purposes.
The effect of the exemption under section 10B(2)(b) is that the foreign dividend will
not form part of Foreign Company B’s net income and hence will not be attributed to
Resident Company A under section 9D(2).

Example 12 — Country-to-country exem
effectively managed in the same country [s

n Fore€ign companies not
10B(2)(b)]

Facts:

Resident Company A holds 100%
Company B which in turn holds 5%
Company C.

Foreign company B is in d effectively managed in Foreign Country D
and is a resident of that oreign Company B is not considered to be tax
resident under ano omestic tax law.

Foreign Company incorporated in Foreign Country D but effectively managed in
Foreign Co r the domestic tax law of Foreign Country E, Foreign
Company C is ent in Country E because its place of effective management is
in Country E. er the domestic tax law of Foreign Country D, Foreign Company C

is prima facie tax resident in Country D because it is incorporated in Country D.
However, Country D’s domestic tax law provides that a resident does not include a
person who is deemed to be exclusively a resident of another country for purposes of
the application of an applicable tax treaty. Under the tax treaty between Foreign
Country D and Foreign Country E, Foreign Company C is treated as being
exclusively resident where it is effectively managed. Accordingly, Foreign
Company C is tax resident in Country E only.

Foreign Company C pays a foreign dividend to Foreign Company B.

Result:

Foreign Company B is a CFC in relation to Resident Company A, since the latter
company holds 100% of its participation rights and voting rights. Under
section 9D(2A) Foreign Company B is deemed to be a resident for purposes of the
definition of “gross income” in section 1(1). Therefore, the foreign dividend paid by
Foreign Company C to Foreign Company B is included in Foreign Company B’s
gross income for purposes of determining its net income under section 9D(2A).
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Foreign Company B is tax resident in Foreign Country D and Foreign Company C is
tax resident in Country E. The foreign dividend is not exempt from normal tax under
section 10B(2)(b), since it was paid to Foreign Company B by another foreign
company (Foreign Company C) which is not resident in the same country for tax
purposes. The foreign dividend will qualify for a partial exemption under
section 10B(3) with the effect that a portion of the foreign dividend will form part of
Foreign Company B’s net income and hence a portion will be attributed to Resident
Company A under section 9D(2).

4.3.3 Exemption of amounts previously included in income under section 9D(2)

[section 10B(2)(c)]
(a) Exemption of amounts previously included in income

Under section 9D(2) a portion of the net income of a CFC is included in the income of
a resident who, together with a connected person, holds at least 10% of the
participation rights and voting rights in the CFC. In the abs e of an exemption, any
portion of the net income of the CFC included in thg enof a resident that is
subsequently declared to that resident as a forei ivide puld be taxed twice.
Section 10B(2)(c) provides relief by generally ing any foreign dividend paid
from amounts previously included in the inco sidemt under section 9D(2).

Each resident subject to section 9BDy,is to the exemption under
section 10B(2)(c) for amounts previo [ d in income under that section.
Thus, for example, when two resi o are natural persons and connected
persons in relation to one anot ally hold less than 10% of the participation
rights and voting rights in a CEC thei"combined holding in the CFC equals 10%
or more, they will ed to the participation exemption under

exemption under géection’10B(2)(c) for amounts previously included in income under
section 9D(2).*

income of a rasident must be determined without taking into account the partial
exemption undersection 10B(3). The partial exemption under section 10B(3) has the
effect that only 53,57% (15 / 28 x 100) of the amount of a foreign dividend is included
in the net income of a CFC.* It is a percentage of this taxable amount that is
included in the income of a resident under section9D(2). In applying
section 10B(2)(c), 100% of the amount of a foreign dividend and not the 53,57%
included in income, is taken into account in determining amounts previously included
in the income of a resident under section 9D(2).

42
43

44

See Example 8 in 4.3.1.

They would not have qualified for the exclusion from attribution of net income under paragraph (A)
of the proviso to section 9D(2) which considers the combined holdings of connected persons and
allows for exclusion from attribution if the combined holding in the participation and voting rights is
less than 10%.

Under section 10B(3)(b)(ii)(bb)(A) the ratio of 13 to 28 of the amount of foreign dividends received
by or accrued to a company is exempt. The ratio of 15 to 28 is therefore applied to determine the
taxable amount of such foreign dividends.
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The calculation of the amount of a foreign dividend exempt under section 10B(2)(c) is
summarised as follows:

The aggregate of all amounts included in the resident’'s income under section 9D in
this year and any previous year of assessment that relate to the net income of the
CFC declaring the foreign dividend [section 10B(2)(c)(i)]. Net income for this purpose
must be determined without regard to section 10B(3).

Add: The aggregate of all amounts included in the resident’s income under
section 9D in this year and any previous year of assessment that relate to the
aggregate net income of any other CFC by virtue of the resident’s participation rights
held indirectly in other CFCs through the CFC declaring the foreign dividend
[section 10B(2)(c)(ii)]. Net income for this purpose must be determined without regard
to section 10B(3).

Less: Aggregate amount of foreign tax payable in respect of amounts included in the
resident’s income under section 9D as indicated in the two points above in this year
and any previous year of assessment [section 1OB(2)(c)(aa)].45

Less: Aggregate amount of foreign dividends received by or accrued to the resident

CFCs that were not included in the reside
under section9D and which w
[section 10B(2)(c)(bb)(B)].

ecause of a prior inclusion
under  section 10B(2)(c)

=the amount of the exemption n 10B(2)(c) for the specific foreign
dividend

limited to the amount of dividend received or accrued from the CFC
declaring the dividend as in d above.

See4.39 and 4.3.10 (for ci tances in which the exemption under
section 10B(2)(c) is ifically prohibited.

Example 13 - ption of amounts previously included in income
[section 10

Facts:

Resident Company A on its own holds 5%, and together with a connected person,
Resident Company B, holds 10% of the participation rights and voting rights in
Foreign Company B. Resident Company A and Resident Company B are not
companies forming part of the same group of companies. Foreign Company B holds
100% of the participation rights and voting rights in Foreign Company C. Foreign
Company C holds 100% of the participation rights and voting rights in Foreign
Company D. The participation rights and voting rights in Foreign Company B, Foreign
Company C and Foreign Company D were all acquired at the beginning of Resident
Company A’s 2015 year of assessment. All the foreign companies are CFCs in
relation to Resident Company A and have a December year-end.

** The amount of foreign tax payable would have qualified for a foreign tax rebate under

section 6quat (see 4.8).
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The portion (5%) of the net income of the CFCs determined under section 9D(2A)
that was included in Resident Company A’s income under section 9D(2) during the
2015 and 2016 years of assessment was as follows:

2015 2016
R R

CFCB 800 000 700 000
CFCC 700 000 600 000
CFCD 650 000 500 000
Total amount included in Resident Company A’s
income 2 150 000 1 800 000
Foreign tax payable on the net income of the
CFCs 130 000 300 000
Amounts of foreign dividends paid by CFC B to
Resident Company A 1 250 000 3 000 000
Result:

Under section 9D(2) the net income of R2 150 000 andfR1 800000, representing 5%
of the CFCs’ total net income determined under (laR 9D(2A), was included in
Resident Company A’s income in the 2015 016yyears of assessment
respectively. Even though Resident Company
the participation rights and voting rights in
connected person, at least 10% of th icipation rights and voting rights and is
therefore subject to attribution under secti

of R1 250000 and R3 million are
included in Resident Compa ome under paragraph (k) of the definition
of “gross income” in section 1(1). §he exemption under section 10B(2)(a) is not
applicable because although Resident Company A and Resident Company B are
connected persons igfrelati ch other they are not members of the same group
of companies. a t, when assessing whether the threshold of 10% in
section 10B(2)(a) isWmet, their holdings are not combined. The non-aggregation of
their holding s that they do not qualify for exemption under section 10B(2)(a),
since they e only 5% of the equity shares and voting rights in Foreign
Company B.

The foreign dividends receiv
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The foreign dividends may be exempt or partially exempt under section 10B(2)(c)
and (3). The amounts exempt under section 10B(2)(c) are calculated as follows:

2015 year of assessment

R
Portion of the aggregate net income of CFC B, C and D included in
Company A’s income in the 2015 year of assessment under
section 9D(2) 2 150 000
Less: The aggregate amount of foreign tax payable in respect of
amounts included in Company A’s income (130 000)
Less: The aggregate amount of foreign dividends received or
accrued from the above CFCs that are or were exempt
under section 10B(2)(a), (b) or (d) (0)
Less: The aggregate amount of foreign dividends previously exempt
under section 10B(2)(c) (0)
Amount available for exemption under section 10B(2)(c 2 020 000
The amount of the foreign dividend of R1 250 000 xéceiv rued from CFC B is

exempt in full under section 10B(2)(c), since it isdess than the'amount available for
exemption under section 10B(2)(c).

2016 year of assessment

C B, C and D included in

6 rs of assessment

Portion of the aggregate net income
Company A’s income in the 2015 and
under section 9D(2) (R2 150 00 800»000) 3 950 000

Less: The aggregate amount of foreigh tax payable for the 2015
and 2016 years of assessment in reéspect of amounts included

in Company A’s inc + R300 000) (430 000)
Less: The aggreg f foreign dividends received from
CFC B thati was mpt under section 10B(2)(a), (b) or (d) (0)

Less: The ag ount of foreign dividends previously exempt
under section 1 (1250 000)
Amount available’for exemption under section 10B(2)(c) 2 270 000

Only R2 270 000 of the amount of the foreign dividend of R3 million received from
CFC B is exempt under section 10B(2)(c).

The amount of the foreign dividend not exempt under section 10B(2)(c) of R730 000
(R3 million — R2 270 000) qualifies for the partial exemption under section 10B(3).
The exempt amount is calculated as follows:

The ratio of 13 to 28 multiplied by the amount of the foreign dividend not exempt
under section 10B(2)(c)

= [(23/28) x R730 000]
= R338 929 [amount exempt under section 10B(3)].
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The amount of the foreign dividend exempt under section 10B for the 2016 year of
assessment is as follows:

Amount exempt under section 10B(2)(c) 2 270 000
Amount exempt under section 10B(3) 338 929
Total amount exempt under section 10B 2 608 929

The difference of R391 071 (R3 million — R2 608 929) is included in Resident
Company A’s income under section 9D(2).

Note:

See 4.3.7 for a discussion of section 10B(3).

(b) Application of either the participation exemption under section 10B(2)(a)
or the exemption for amounts previously included in income under
section 10B(2)(¢)

esident who alone or
together with one or more connected persons in relati erson, holds at least
10% of the participation rights and voting rights i clude a proportional

equirement that at least 10%
voting rights must be held in the
foreign company declaring the forei [ . In calculating the 10% requirement
section 10B(2)(a) takes into account bined holdings of companies in the
B(2)(c) through its link to section 9D(2)
Idings of connected persons. Therefore, any
olds, together with a company forming part of the
ble, at least 10% of the equity shares and voting
claring a foreign dividend, will, on the face of it,
fcipation exemption under section 10B(2)(a) as well as
yunts previously included in income under the CFC rules in

takes into account the c
resident subject to sectio
same group of compani

potentially qualify
the exempti ra
section 10B(

Section 10B(2)(a) exempts the full amount of the dividend while section 10B(2)(c) is
based on the application of a formula that does not necessarily result in a full
exemption.

For example, assume a resident, who is a natural person, holds 100% of the
participation rights and voting rights in a CFC. If the CFC realises a capital gain of
R100 000, R33 300 (33,3%)*° would be included in the natural person’s income
under section 9D(2). Should the CFC pay the full amount of the capital gain of
R100 000 as a foreign dividend in the next year of assessment, the exemption under
section 10B(2)(c) would amount to R33 300, being the amount of the net income of
the CFC included in the income of the resident. The balance of R66 700 will qualify
for the partial exemption under section 10B(3), which amounts to R30 968
[(13/28) x R66 700]. This example illustrates that section 10B(2)(c) does not

46

Paragraph 10(a) read with paragraph (f) of the proviso to section 9D(2A). According to the Rates
and Monetary Amounts and Amendment of Revenue Laws Bill, 2016 it is proposed to increase
the inclusion rate from 33,3% to 40% for years of assessment commencing on or after 1 March
2016.
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necessarily result in a full exemption of the amount of a foreign dividend declared by
a CFC. The portion of the foreign dividend of R100 000 exempt under section 10B
amounts to R64 268 [R33 300 under section 10B(2)(c) plus R30968 under
section 10B(3)]. However, should the participation exemption under section 10B(2)(a)
be applied, the amount of the foreign dividend of R100 000 would be exempt in full.

If both section 10B(2)(a) and (c) apply in a particular situation, the issue as to which
section takes precedence arises. Section 10B(2)(c) establishes the order of
precedence by providing in section 10B(2)(c)(bb)(A) that the amount of the
exemption under section 10B(2)(c) must be reduced by any foreign dividends exempt
from tax under section 10B(2)(a), (b) or (d). Also, generally speaking, a full
exemption will take preference over a partial exemption. Section 10B(2)(a) must
therefore be applied before section 10B(2)(c).

Foreign dividends received or accrued in cash in respect of listed shares
[section 10B(2)(d)]

Foreign dividends received or accrued in cash in respec
from normal tax under section 10B(2)(d).*’ This exef

ed shares are exempt

The term “listed share” is defined in se€tion
an exchange as defined in section f Financial Markets Act 19 of 2012 and

licensed under section 9 of t e®JSE, ZARX (Pty) Ltd* and 4 Africa
Exchange (Pty) Ltd* are th

on the South African®e
under section 10B /4@
Cash divide

normal tax under section 10(1)(k)(i), unless one of the
proviso to section 10(1)(k)(i) applies.

See4.39 and 4.3.10 for circumstances in which the exemption under
section 10B(2)(d) is specifically prohibited.

a7

Binding Class Ruling 042 dated 7 February 2014 “Preferred Securities Issued by a Company

Registered in a Foreign Country” confirmed that preferred securities issued to South African
investors by a foreign company listed on the JSE constituted listed shares.

48

Under paragraph (b) of the definition of “dividend” in section 64D, read with section 64E(1). See

paragraphs 2.3.2 and 3.1.1 of the Comprehensive Guide to Dividends Tax for commentary on
these sections.

49
50

See paragraph 4.1.10 of the Comprehensive Guide to Dividends Tax.
The Financial Services Board Press Release dated 1 September 2016 announced that ZARX

(Pty) Ltd and 4 Africa Exchange (Pty) Ltd had been granted exchange licences with conditions.

51

The Financial Services Board Press Release dated 1 September 2016 announced that ZARX

(Pty) Ltd and 4 Africa Exchange (Pty) Ltd had been granted exchange licences with conditions.
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Example 14 — Foreign dividends received or accrued in cash on listed shares
[section 10B(2)(d)]

Facts:

Resident Individual A holds 5% of the equity shares in Foreign Company B which are
listed on the JSE. Resident Individual A received a foreign dividend in cash from
Foreign Company B.

Result:

The foreign dividend received by or accrued to Resident Individual A is included in
gross income under paragraph (k) of the definition of “gross income” in section 1(1).
It is, however, exempt from normal tax under section 10B(2)(d), since it is received or
accrued from a foreign company on listed shares. The dividend is, however, subject
to dividends tax.

Foreign dividend received or accrued in respect of lis
the distribution of an asset in specie [section 10B(

hares consisting of

A foreign company that pays a foreign dividend es* by way of the
distribution of an asset in specie is not liable forgdividends tax, since a distribution of
this nature is not included in paragraph ( he definition of “dividend” in
section 64D.

toa ent company on a listed share by

cie is exempt from normal tax under
will be included in the resident company’s
as dividends to holders of its shares. These
ends tax or normal tax.

A foreign dividend received by or accru
way of the distribution of an asseti
section 10B(2)(e).>* Such foreigydivi
profits and can potentially p
dividends may be subject to either

In calculating a netyingome under section 9D(2), the exemption under
section 10B(2)(e) apply to foreign dividends received by or which accrued to
a CFC, since a CF€is not a resident and is not treated as being a resident for
[ nder section 9D(2A).

See4.39 an for circumstances in which the exemption under
section 10B(2)(eY'is specifically prohibited.

Example 15 — Foreign dividends in specie received or accrued on listed shares
[section 10B(2)(e)]

Facts:

Resident Company A holds 5% of the equity shares in Foreign Company B which are
listed on the JSE. Foreign Company B distributed all its shares it held in Foreign
Company C to its holders of shares. Resident Company A therefore received a
foreign dividend in specie from Foreign Company B.

52
53

See 4.3.4 for the meaning of “listed share”.
See paragraph 2.3.2 of the Comprehensive Guide to Dividends Tax for commentary on

paragraph (b) of the definition of “dividend” in section 64D.

54

Section 10B(2)(e) was inserted by section 25(1)(c) of the Taxation Laws Amendment Act 31 of

2013 and applies to foreign dividends received or accrued on or after 1 March 2014.
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Result:

The foreign dividend in specie received by or accrued to Resident Company A is
included in its gross income under paragraph (k) of the definition of “gross income” in
section 1(1). It is exempt from normal tax under section 10B(2)(e), since it is received
by or accrues to a resident company from a foreign company in respect of listed
shares.

4.3.6 Application of the provisos to section 10B(2)

€) Non-application of the “participation exemption” and the “country-to-
country exemption” — Foreign dividends allowed as a deduction
[proviso to section 10B(2)]

The proviso to section 10B(2) provides that the participation exemption under
section 10B(2)(a) and the country-to-country exemption under section 10B(2)(b) do
not apply to any foreign dividend to the extent that the foreign dividend is deductible
by the foreign company declaring or paying the dividendgdmuthe determination of any
tax on income on companies of the country in whi s place of effective
management. The exemptions under section 10B (e) and the partial
exemption under section 10B(3) may apply eve pViso to section 10B(2)

applies.
For example, if the income tax law on paRies of a foreign country provides a
deduction for dividends paid or pay [ rmining taxable income when a

foreign company on-distributes inco
dividend,*® the foreign dividend
under section 10B(2)(a) or (b), b

received in the form of dividends by way of a
accrued to a person will not be exempt
e proviso to section 10B(2).

n dividend taken into account as a deduction
ble income and not a foreign dividend taken into
st taX'In determining income tax payable.

This proviso contemplat
against income in detemmi
account as a reba

In determini er a recipient of a foreign dividend that has met the
requirements ion 10B(2)(a) and (b) is prevented from qualifying for an
exemption un those sections, the proviso looks at whether the foreign company
declaring or paying the dividend qualifies for a deduction in the foreign country in
which it has its place of effective management. The proviso does not look at the tax
treatment of the recipient of the foreign dividend in the foreign country. For example,
if the recipient is held to have gross income in the foreign country but qualifies for an
exemption or a deduction in determining taxable income in that country, it is

irrelevant for purposes of determining whether the proviso applies.

The deductibility of an amount determined to be a foreign dividend paid or payable by
a foreign company under the income tax law on companies of the foreign country in
which that foreign company is effectively managed, and therefore the application of
the proviso, does not affect the nature of that amount as a foreign dividend for its
recipient. Such an amount still constitutes a “foreign dividend” as defined in
section 1(1) if it complies with all the requirements of that definition, but does not
qualify for the exemptions under section 10B(2)(a) and (b).

> A similar approach is followed in South Africa in the context of REITs under section 25BB. See

the draft Interpretation Note on “Taxation of REITs and Controlled Companies”.
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Example 16 — Non-application of section 10B(2)(a) and (b) — Foreign dividends
allowed as a deduction

Facts:

Foreign Company A is effectively managed in Foreign Country B. Under the income
tax law on companies of Foreign Country B, any distribution of profits by a company
is treated as a dividend by the company paying the dividend. The income tax law on
companies of that country further provides that the foreign dividend is deductible in
determining the tax on income of the company paying the dividend. Foreign
Company A pays a foreign dividend to Resident B.

Result:

The amount received by Resident B constitutes a foreign dividend as contemplated
in paragraph (a) of the definition of “foreign dividend” in section 1(1), since it is
treated as a dividend under the income tax law on companies of Foreign Country B.

ompany A’s taxable
income, it does not qualify for the exemptions un@ 10B(2)(a) and (b)
because of the proviso to section 10B(2). The [ dend may qualify for
exemption under section 10B(2)(c), (d) or (e) if i
are met, and the partial exemption under secti

(b) Application of the participa tion under section 10B(2)(a) to
equity shares only [secon 0 to section 10B(2)]

The second proviso to section
section 10B(2)(a) must not
person in respect of a
determines that a person,

ides that the participation exemption under
a foreign dividend received by or accrued to a
athis not an equity share.®® Section 10B(2)(a)
lone or together with a company forming part of
t hold at least 10% of the equity shares and voting
aring the foreign dividend. The second proviso to
that foreign dividends received or accrued to a person in
ares held in a foreign company in which that person holds at
hares, are not exempt under section 10B(2)(a).

Any foreign dividend received or accrued on non-equity shares, for example, non-
participating preference shares, may be exempt from normal tax under
section 10B(2)(b), (c), (d) or (e).

To the extent a foreign dividend received or accrued on non-equity shares is not
exempt under section 10B(2) it may be partially exempt under section 10B(3).

An amount received or accrued from a foreign company or a headquarter company in
respect of a share that is not an equity share, will still constitute a “foreign dividend”
as defined in section 10B(1) provided it meets the requirements of that definition.

*® The second proviso to section 10B(2) applies to foreign dividends received or accrued on or after

1 April 2014.
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4.3.7 The partial exemption [section 10B(3)]

@) Application of the partial exemption

Section 10B(3)(a) provides for a partial exemption of foreign dividends received by or
accrued to a person which do not qualify for an exemption under section 10B(2). It
applies in addition to the exemptions under section 10B(2). See 4.3.9 and 4.3.10 for
circumstances in which the exemption under section 10B(3) is specifically prohibited.

Section 10B(3)(a) applies to the aggregate of the following:

e Any amount of a foreign dividend which, after applying the exemptions under
section 10B(2), is not exempt.

e Any amount of a foreign dividend to which the exemptions under
section 10B(2) do not apply.
Under section 10B(3)(b) the following ratio is applied to determine the amount of
foreign dividends which are exempt for a year of assessment:
A =B x Cin which —
e “A’represents the amount to be exempted

e “B” represents the applicable ratios in
by or accrued to any of the following pefson

to ayforeign dividend received

» A natural person, de
26 t0 41.%

tate, insolvent estate or trust-—

» A company, or an i i pect of its company policyholder fund,
corporate fund or i nd — 13 to 28.

e “C” represents te amount of foreign dividends received by or
accrued toga 3 ing a year of assessment that is not exempt from
normal tax ti on 10B(2).

The purpose al exemption is to reduce the maximum effective normal tax
rate on a taxablé foreign dividend to 15%, which equals the maximum dividends tax
rate.

The maximum effective normal tax rate of 15% is demonstrated below in relation to
the respective persons on the assumption that a foreign dividend of R100 is not
exempt from normal tax under section 10B(2):

Aggregate amount of foreign dividends not exempt under section 10B(2) (R100);

Less: The exempt amount of the foreign dividends calculated under
section 10B(3)(b);

= Taxable amount of foreign dividends after applying section 10B(3);
Multiplied by the maximum normal tax rate;

Divided by the gross amount of the dividend;

Multiplied by 100.

57

With effect from the 2016 year of assessment. The ratio was 25 to 40 for previous years.
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A natural person, deceased estate, insolvent estate or trust

R100 — R63,41 [(26 / 41) x R100]

= R36,59 x 41%

= R15

R15/R100 x 100

= 15%.

The maximum effective normal tax rate of 15% will be achieved only if a natural
person, deceased estate or insolvent estate’s marginal tax rate is 41%.
The maximum effective tax rate on foreign dividends will be less than 15% if a person
pays normal tax at a rate that is less than the maximum marginal tax rate. A trust is
taxed at the marginal tax rate of 41%, meaning that the effective tax rate on foreign
dividends included in its taxable income will be 15%, unless it has an assessed loss,

in which event the effective tax rate on the gross amount of foreign dividends will be
between 0% and 15% depending on the extent of the assgssed loss.

A company, or an insurer in respect of its company po @
and risk policy fund
R100 — R46,43 [(13/ 28) x R100]

= R53,57 x 28%
=R15

R15/ R100 x 100 \
= 15%.
ndivid
1

und, corporate fund

An insurer in respect of it | policyholder fund

R100 — R50 [(15 /
= R50 x 30%
= R15

R15/R100 x
= 15%.

Example 17 — Partial exemption and natural persons [section 10B(3)]
Facts:

A resident natural person received a foreign dividend of R200 000 by virtue of a 2%
shareholding in a foreign company during the 2016 year of assessment. The foreign
dividend is not exempt from normal tax under section 10B(2). Assume three different
scenarios in which the resident pays normal tax at the following marginal rates:

(a) 41%
(b) 25%

(c) 0% (because of an assessed loss).
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Result:

The amount of the foreign dividend exempt under section 10B(3) and the normal tax
payable on the foreign dividend are calculated as follows:

R
Foreign dividend included in gross income under
paragraph (k) of the definition of “gross income in section 1(1) 200 000
Less: Portion of the foreign dividend exempt under section 10B(3):

A=BxC
A =[(26/41) x R200 000]

A =R126 829 (126 829)
Taxable portion of foreign dividend 73171

(a) Normal tax payable at the maximum rate of 41%
Normal tax payable at 41% (R73 171 x 41%) 30 000,11
dividend is 15%

The effective normal tax rate on the gross amount of the
(R30 000,11 / R200 000 x 100).

(b) Normal tax payable at a marginal rate of 259
Normal tax payable at 25% (R73 171 x 25%) 18 292,75

The effective normal tax rate on the gr of the foreign dividend is 9,15%
(R18 292,75 / R200 000 x 100).

assessed loss
%) Nil

The effective normal tax rate on thg gross amount of the foreign dividend is 0%
(RNil / R200 000 x

(c) Normal tax payable at 0% b
Normal tax payable at 0% 171

Example 18 ial mption and resident companies [section 10B(3)]
Facts:

A resident company received a foreign dividend of R200 000 by virtue of a 2%
shareholding in a foreign company during the 2016 year of assessment. The foreign
dividend is not exempt from normal tax under section 10B(2). The resident company
does not have an assessed loss.
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Result:

The portion of the foreign dividend exempt from normal tax under section 10B(3) and
the normal tax payable on the foreign dividend are calculated as follows:

R
Amount of foreign dividend included in gross income under
paragraph (k) of the definition of “gross income” in section 1(1) 200 000
Less: Portion of the foreign dividend exempt under section 10B(3):
A=BxC
A =[(13/28) x R200 000]
A =R92 857 (92 857)
Taxable amount of foreign dividend 107 143
Normal tax payable @ 28% 30 000,04

The effective tax rate on the gross amount of the foreign dividend is 15%
(R30 000,04 / R200 000 x 100).

(b) Application of the partial exemption to @FCs

t t ingdme of a CFC is attributed
ereshi e CFC.

Under section 9D(2) a proportionate amount
to the income of residents holding a qualifying i

In calculating the net income of a CEC
CFC is regarded as a taxpayer and
the definition of “gross income” 4

s of attributing it to a resident, the

nt for certain sections, amongst others,
(1).*® Since a foreign dividend is included
in gross income under par of the definition of “gross income”, a dividend
received by or accrued to nother foreign company constitutes a foreign
dividend for purposes of the net incébme calculation of the CFC.

The exemptions und ection 10B apply to foreign dividends received by or accrued
to a person, whicf des"a CFC. Since a CFC is a company, the ratio under
section 10B( ii
dividend that t under section 10B(3). An amount attributed to a resident
under section 9B(2) does not constitute a foreign dividend, but only a proportional
amount of the CFC’s net income. The legal status of the person holding an interest in
the CFC is therefore not considered when the ratio under section 10B(3)(b) is

applied.

An effective normal tax rate of 15% will be achieved if the person holding a qualifying
interest in the CFC is a company, or an insurer in respect of its company policyholder
fund, corporate fund or risk policy fund. A different effective rate will, however, be
achieved for other persons, namely a natural person, deceased estate, insolvent
estate, trust or an insurer in respect of its individual policyholder fund, holding a
gualifying interest in a CFC, since these persons’ effective tax rates may range from
0% to 41%.

58

Section 9D(2A).
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Example 19 — Effect of the application of the partial exemption under
section 10B(3) when the net income of a CFC is attributed to a company

Facts:

Resident Company A holds 10% of the participation rights and voting rights in
CFCB. CFCB holds 10% of the equity shares and voting rights in Foreign
Company C. CFC B and Foreign Company C are not residents of the same country.
Foreign Company C paid a dividend of R20 000 to CFC B during the 2016 year of
assessment.

CFC B holds 5% of the equity shares and voting rights in Foreign Company D.
CFC B and Foreign Company D are residents of the same country. Foreign
Company D paid a dividend of R50 000 to CFC B during the 2016 year of
assessment.

CFC B holds shares in a Foreign Company E, the shares of which are listed on the
JSE. Foreign Company E paid a cash dividend of R6 00 FC B during the 2016
year of assessment.

CFC B holds 5% of the equity shares and voting rghts i Company F. CFC B
and Foreign Company F are not residents of country. Foreign Company F
paid a dividend of R100 000 to CFC B during the 2 r of assessment.

CFC B did not receive any other inco NoF
the 2016 year of assessment.
Result:

The amounts of R20 @00, R5 0, R6 000 and R100 000 constitute foreign
dividends for CFC B for purposes of paragraph (k) of the definition of “gross income”
in section 1(1) and f ining’its net income under section 9D(2A).

r any deductible expenses during

The foreign divide R 00 received from Foreign Company C is exempt under
the participa emption in section 10B(2)(a), since CFC B holds at least 10% of
the equity sha ting rights in Foreign Company C.

The foreign dividend of R50 000 received from Foreign Company D is exempt under
the country-to-country exemption in section 10B(2)(b), since CFC B and Foreign
Company D are residents of the same foreign country.

The foreign dividend of R6 000 received from Foreign Company E is exempt under
section 10B(2)(d), since it is a foreign dividend received in cash in respect of a share
listed on the JSE.

The foreign dividend of R100 000 received from Foreign Company F is not exempt
under section 10B(2), but qualifies for the partial exemption under section 10B(3).
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The portion of the foreign dividend exempt under section 10B(3)(b) is calculated as
follows:

A=BxC
A =[(13/28) x R100 000]
A =R46 429

The taxable portion of the foreign dividend is R53 571 (R100 000 — R46 429).

The amount attributable to Resident Company A under section 9D(2) amounts to
R5 357 (R53 571 x 10%). This amount represents “income” and not a foreign
dividend for Resident Company A. Resident Company A is therefore not entitled to
claim any of the exemptions under section 10B in respect of the income attributed
from CFC B.

The normal tax payable by Resident Company A on the amount of R5 357 included
in income is R1 499,96 (R5 357 x 28%) resulting in angeffective tax rate of 15%
[R1 499,96 / (R100 000 x 10%) x 100] payable on 5s  amount of the
underlying foreign dividend attributable to Resident

Example 20 — Effect of the application\of artial exemption under
section 10B(3) when the income of a is attributed to a natural person

x the participation and voting rights in

in February 2016, CFC B received foreign
Company C, which is not a CFC in relation to
Resident A. Assume that[/CFC B @loes not receive any other income and does not
incur any deductible expe

Facts:

or the exemptions under section 10B(2). Resident A
pays normal tax at'th - m marginal rate of 41%.

Result:

The amount of
definition of “gro
section 9D(2A).

00 000 constitutes a foreign dividend for CFC B for purposes of the
income” in section 1(1) and for determining its net income under

The portion of the foreign dividend exempt under section 10B(3)(b) is calculated as
follows:

A=BxC
A =[(13/28) x R100 000]
A = R46 429

The taxable amount of the foreign dividend is R53 571 (R100 000 — R46 429).

The amount attributable to Resident A under section 9D(2) amounts to R53 571
(R53 571 x 100%). The normal tax payable on R53 571 included in Resident A’s
income is R21 964,11 (R53 571 x 41%), resulting in an effective normal tax rate of
21,96% (R21 964,11 / R100 000 x 100).
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Notes:

(1) This example illustrates that a maximum effective normal tax rate of 15% is not
necessarily achieved on the inclusion of net income in the income of a resident
resulting from foreign dividends received by or accrued to a CFC.

(2) A maximum effective normal tax rate of 15% would have been achieved had
Resident A directly held the shares in Foreign Company C.

4.3.8 Non-application of the participation exemption under section 10B(2)(a) and the

country-to-country exemption under section 10B(2)(b) [section 10B(4)]

@) Foreign dividend determined with reference to or which arose from a
deductible amount paid or payable by any person [section 10B(4)(a)]

The participation exemption under section 10B(2)(a) and the country-to-country
exemption under section 10B(2)(b) are subject to an anti-tax avoidance provision in

section 10B(4)(a).
In particular, these exemptions will not apply to any, foreig dend received by or
accrued to a person if — < :

in

e the amount of the foreign dividend isid directly or indirectly with
reference to; or
e the foreign dividend arises directly o irectly from,

any amount paid or payable by any 0 any other person and the amount paid
or payable is deductible from the&yinc the payer and —

e is not subject to nor, ax e hands of the recipient; and

e when the recipientiis a CFC, is not taken into account in determining the net

income of t ection 9D(2A),
unless the amou payable is paid or payable as consideration for the
acquisition ofgkading ‘stock by the payer.

The words “di
ordinary meani

“indirectly” referred to above are not defined in the Act. The
of “directly” is described as follows:

“1. [In a direct manner.”>®

“3 Completely, absolutely; exactly.

4 Without an intermediary, by a direct process.”®

The ordinary meaning of “indirectly” is described as follows:

“1 By indirect action, means, or connection; through an intervening person or thing.
b Not in express terms; by suggestion or implication.”®

“2. [Cloming or resulting otherwise than directly or immediately, as effects or
consequences: an indirect advantage.”62

59
60

61

62

M Makins Collins English Dictionary 3 ed (1991) Harper Collins Publishers.

A Stevenson Shorter Oxford English Dictionary on Historical Principles 6 ed (2007) Oxford
University Press in vol 1.

A Stevenson Shorter Oxford English Dictionary on Historical Principles 6 ed (2007) Oxford
University Press in vol 1.

www.dictionary.com/browse/indirectly [Accessed 1 November 2016].


http://www.dictionary.com/browse/indirectly
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“1 In a way that is not directly caused by something; incidentally:..”®®

The anti-avoidance provision in section 10B(4)(a) is aimed at a situation in which a
person claims a deduction for an amount paid to a foreign company which is then
routed to that person or another person in the form of a tax-free foreign dividend.

Whether a foreign dividend received by or accrued to a person is determined directly
or indirectly with reference to, or arises directly or indirectly from, an amount paid or
payable by any person to any other person is a question of fact that must be
determined on the specific facts of each case. The onus is on a taxpayer® to prove
that the anti-tax avoidance provision in section 10B(4)(a) does not apply.

The words “subject to tax” are not defined in the Act. In Paul Weiser v The
Commissioners for HM Revenue and Customs the first-tier tribunal stated that it
agreed with the following extract from HMRC's International Tax Manual on the
meaning of these words:®®

“‘INTM332210 — DT applications and claims — Subje tax
Background

The expression “subject to tax” usually means
on the income in their country of residence.

However, a person is still regarded as “su
not pay tax because their income is suffici Il that it is covered by personal
allowances that are available to se i

A person is not regarded as “s tax” if the income in question is exempted
from tax because the law of the country provides for a statutory exemption from
tax....””

An amount is similarly not consideked*to be subject to normal tax in South Africa if it
is exempt under the A if a tax treaty provides for relief from double taxation by

prohibiting the rig ontracting States to tax the income.®®
An amount pai ayable as consideration for the acquisition of trading stock is
specifically om section 10B(4)(a) because any deduction for the

ng stock is cancelled by the inclusion in taxable income for trading
stock held andjnot disposed of at the end of a year of assessment under
section 22(1) or by an inclusion in gross income in section 1(1) upon its disposal.

Foreign dividends not exempt because of the application of section 10B(4), which
denies an exemption under section 10B(2)(a) or (b), may be exempt under
section 10B(2)(c), (d)®’ or (e)®® or partially exempt under section 10B(3) (see 4.3.7).

63
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68

www.oxforddictionaries.com/definition/english/indirectly [Accessed 1 November 2016].

Under section 102(1)(a) of the Tax Administration Act 28 of 2011.
[2012] UKFTT 501 (TC) in paragraphs 37 and 38.

See Binding Private Ruling 127 dated 21 November 2012 “Relief from Double Taxation of Foreign
Income”.

In respect of shares of a foreign company that are listed shares.
In respect of shares of a foreign company that are listed shares.


http://www.oxforddictionaries.com/definition/english/indirectly
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Example 21 - Non-application of the participation exemption under
section 10B(2)(a) — Foreign dividend determined with reference to a deductible
amount paid or payable by any person [section 10B(4)(a)]

Facts:

Resident Company B holds 15% of the equity shares and voting rights in Foreign
Company C, a CFC. The shares of Foreign Company C are not listed shares as
defined in section 1(1).

Resident Company A pays technical service fees to Foreign Company C for services
rendered by Foreign Company C outside South Africa.

Foreign Company C pays a cash dividend to Resident Company B that arises directly
from the technical service fees paid by Resident Company A. The technical service
fees form part of Foreign Company C'’s foreign business establishment.

Result:
The foreign dividend received by Resident Company eign Company C is
included in Resident Company B’s gross income u c (k) of the definition

of “gross income” in section 1(1).

The foreign dividend does not qualify for\the
section 10B(2)(a) because —

icipation exemption under

o the foreign dividend arises ditectlydfrom the technical service fees payable by
Resident Company A;

e the technical service
under section 11(

deductible from Resident Company A’s income

e the technical ceived by Foreign Company C are not subject to
gn Company C is not a resident and the amount is

olirce in South Africa; and

grvice fees are also not taken into account in determining
ny C's net income under section 9D(2A) because they form
its foreign business establishment and are excluded under
section 9D(9)(b). It is assumed that none of the exclusions from
section 9D(9)(b) in section 9D(9A) apply.

Note:

The exemption under section 10B(2)(c) and the partial exemption under
section 10B(3) may apply.

Example 22 — Non-application of the country-to-country exemption under
section 10B(2)(b) — Foreign dividend determined with reference to a deductible
amount paid or payable by any person [section 10B(4)(a)]

Facts:

Foreign Company B, a CFC, holds 15% of the equity shares and voting rights in
Foreign Company C, also a CFC. Foreign Company B and Foreign Company C are
both residents of Foreign Country B.
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Resident Company A pays management fees to Foreign Company C. The
management fees form part of Foreign Company C's foreign business establishment
and are derived from a source outside South Africa. Foreign Company C pays a
dividend to Foreign Company B that arises directly from the management fees paid
by Resident Company A.

Result:

The foreign dividend received by Foreign Company B from Foreign Company C is
included in Foreign Company B’s gross income under paragraph (k) of the definition
of “gross income” in section 1(1) for purposes of determining its net income under
section 9D(2A).

The foreign dividend does not qualify for the country-to-country exemption under
section 10B(2)(b) because —

o the foreign dividend arises directly from the management fees payable by

Resident Company A;
¢ the management fees are deductible from Re€ (
under section 11(a);

o] ny C are not subject to
is resident and the fees are

ompany A’s income

e the management fees received by F
normal tax because Foreign Compan
from a source outside South Afri

e the management fees are al aken to account in determining Foreign
Company C’s net income und 9D(2A) because they form part of its
foreign business establis re excluded under section 9D(9)(b).

Note:

The partial exemption 10B(3) may still apply.

Example 23  — -application of the participation exemption under
section 10B ign dividend determined with reference to a deductible
amount paid ayable by any person [section 10B(4)(a)]

Facts:

Resident Company A holds 15% of the equity shares and voting rights in Foreign
Company B, which is not a CFC. Foreign Company B'’s shares are not listed shares
as defined in section 1(1).

Foreign Company B lent money to Resident Company A at libor® plus 2%. Resident
Company A paid the interest to Foreign Company B. The interest paid qualifies as a
deduction under section 24J(2). Foreign Company B paid a cash dividend to
Resident Company A calculated at 50% of the interest received.

®  The London Interbank Offered Rate is the average of interest rates estimated by each of the

leading banks in London that it would be charged were it to borrow from other banks. It is usually
abbreviated to Libor [https://en.wikipedia.org/wiki/Libor (accessed 1 November 2016)].
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Result:

The foreign dividend received by Resident Company A from Foreign Company B is
included in Resident Company A’s gross income under paragraph (k) of the definition
of “gross income” in section 1(1).

The foreign dividend does not qualify for the participation exemption under
section 10B(2)(a) because —

e the foreign dividend is determined directly with reference to the interest paid
by Resident Company A;

o the interest is deductible from Resident Company A's income under
section 24J(2); and

e the interest received by Foreign Company B is not subject to normal tax
under section 10(1)(h) because Foreign Company B is not a resident.

Note:

The partial exemption under section 10B(3) may apply.

Example 24 — Non-application of th exemption under
section 10B(2)(a) — Foreign dividend deter ir reference to a deductible
amount paid or payable by any perso ctian 10B(4)(a)]

Facts:

Resident Company A holds 10Q% of quity shares and voting rights in Resident
Company B. Foreign Compan s specifically set up to lend money to Resident

Company B at libor™ plus

Resident Company B paid interest of R100 000 to Foreign Company C. The interest
paid qualifies as a deduction under section 24J(2). Resident Company B withheld
and paid withholding tax on interest of R15 000 (R100 000 x 15%) to SARS.

Foreign Company C declared and paid a cash dividend to Foreign Company D of
R85 000 which in turn declared and paid a dividend to its 5 holders of shares of
R17 000 each. Foreign Company C and Foreign Company D are special purpose
vehicles and the transactions listed above are the only transactions which occurred in
these companies.

Result:

The foreign dividend received by the resident holder of shares from Foreign
Company D is included in gross income under paragraph (k) of the definition of
“gross income” in section 1(1).

70

The London Interbank Offered Rate is the average of interest rates estimated by each of the
leading banks in London that it would be charged were it to borrow from other banks. It is usually
abbreviated to Libor [https://en.wikipedia.org/wiki/Libor (accessed 1 November 2016)].




49

The foreign dividend does not qualify for the participation exemption under
section 10B(2)(a) even though the resident holder of the shares holds more than
10% of the equity shares and voting rights because —

e the foreign dividend arises indirectly from the interest paid by Resident
Company B;

o the interest is deductible from Resident Company B's income under
section 24J(2); and

o the interest received by Foreign Company C is not subject to normal tax
under section 10(1)(h) because Foreign Company C is not a resident.

Notes:

(1) The position reflected above is not impacted by Foreign Company C'’s liability for
withholding tax on interest under section 50C(1), meaning that section 10B(4)(a)
applies.

D's holders of shares

pany A or Resident

(2) The fact that Foreign Company C and Foreign Comgpa
are not connected persons in relation to Reside

Company B is irrelevant.

(3) The partial exemption under section 10B(3

t

Example 25 — Application of
section 10B(2)(a) — Foreign divi
deductible amount paid or payable

ticipation exemption under
termined with reference to a
anyaperson [section 10B(4)(a)]

Facts:

Resident Company A holds 50% f the equity shares and voting rights in Foreign
Company B, a CFC. _TheS\shares/of Foreign Company B are not listed shares as
defined in section

Resident Co
for services

ays technical service fees of R100 000 to Foreign Company B
Foreign Company B outside South Africa. The technical
service fees part of Foreign Company B’s foreign business establishment.
Foreign CompaRy B pays a cash dividend of R10 million to its shareholders, based
on the profits of the foreign business establishment as a whole.

Result:

The foreign dividend of R5 million (R10 million x 50%) received by Resident
Company A from Foreign Company B is included in Resident Company A’'s gross
income under paragraph (k) of the definition of “gross income” in section 1(1).

The foreign dividend qualifies for the participation exemption under section 10B(2)(a)
because Resident Company A holds 50% of the equity shares and voting rights in
Foreign Company B, which is more than the required 10%.
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Section 10B(4)(a) does not apply because the technical service fees of R100 000
paid by Resident Company A to Foreign Company B are negligible compared to the
other business profits underlying the dividend of R10 million, and the amount of the
dividend was determined without specifically considering and taking into account the
amount of or the profits from those particular technical service fees. As a result, the
foreign dividend is not considered to be determined directly or indirectly with
reference to or to arise directly or indirectly from the technical service fees paid by
Resident Company A. The foreign dividend was a discretionary dividend based on
the profits of the foreign business establishment as a whole of which the technical
service fees from Resident Company A were incidental.

In the absence of being determined directly or indirectly with reference to or arising
directly or indirectly from the technical service fees paid by Resident Company A, it is
irrelevant for purposes of section 10B(4)(a) that —

¢ the technical service fees are deductible from Resident Company A’s income
under section 11(a);

o the technical service fees received by Foreign £0
normal tax since Foreign Company B is not
derived from a source in South Africa; an

B are not subject to
d the amount is not

e the service fees are not taken i in determining Foreign
Company B’s net income under section, 9D since they form part of its
foreign business establishment an eXcluded under section 9D(9)(b).

d from a foreign collective
)(D)]

The participation exemption und ection 10B(2)(a) and the country-to-country
exemption under section 10B(2)(b)jdo not apply to a foreign dividend received by or
accrued to a perso a 0 comprised in any investment scheme carried on
outside the Rep is comparable to a portfolio of a collective investment
scheme in participatien bonds or a portfolio of a collective investment scheme in

(b) Foreign dividends recejved
investment scheme [seCti

securities in bers of the public are invited or permitted to hold a
participatory i . The exemptions under section 10B(2)(c) or section 10B(3) may
still apply.

The effect of section 10B(4)(b) is that a foreign dividend received or accrued from a
portfolio in these investment schemes constitutes income for a unit holder to the
extent that it is not exempt under section 10B(2)(c) or section 10B(3).

A foreign dividend received or accrued from a portfolio in these investment schemes
is not subject to dividends tax.”*

The tax treatment of resident portfolios of collective investment schemes in securities
and their unit holders differs from that of foreign investment schemes and is dealt
with in section 25BA."
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See paragraph 3.1.1 of the Comprehensive Guide to Dividends Tax.
See paragraph 5.4 of the Comprehensive Guide to Dividends Tax.
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Example 26 — Non-application of the participation exemption under
section 10B(2)(a) — Foreign dividends received or accrued from a foreign
collective investment scheme

Facts:

Resident Company A holds 10% of the equity shares and voting rights in Foreign
Company B. Foreign Company B is a portfolio which carries on an investment
scheme outside South Africa that is comparable to a portfolio of a collective
investment scheme in securities in which members of the public are invited or
permitted to hold participatory interests. Foreign Company B pays a foreign dividend
of R10 000 to Resident Company A.

Result:

The foreign dividend of R10 000 received by Resident Company A is included in its
gross income under paragraph (k) of the definition of “gross income” in section 1(1).
Section 10B(4)(b) provides that the participation exemption under section 10B(2)(a)
does not apply, since the foreign dividend was receiveddrom ayportfolio which carries
on an investment scheme outside South Africa that is Ge able to a portfolio of a
collective investment scheme in securities in whichfmemb of'the public are invited
or permitted to hold participatory interests.

The partial exemption under section 10B(3) does, h er, apply, which means that
an amount of R4 643 (R10 000 x 13/ t from normal tax.

Example 27 — Non-applicati
section 10B(2)(b) — Forei iv
collective investment scheme

country-to-country exemption under
nds received or accrued from a foreign

Facts:

Resident Compa
Foreign Company B
Foreign Co

00% of the participation rights and voting rights in
ich in turn holds 5% of the participation and voting rights in
oth foreign companies are incorporated and effectively
managed in F untry D. Foreign Company C is a portfolio which carries on an
investment scheme outside South Africa that is comparable to a portfolio of a
collective investment scheme in securities in which members of the public are invited
or permitted to hold participatory interests. Foreign Company C pays a foreign
dividend to Foreign Company B.

Result:

Foreign Company B is a CFC in relation to Resident Company A, since the latter
company holds 100% of its participation rights and voting rights. Under
section 9D(2A) Foreign Company B is deemed to be a resident for purposes of the
definition of “gross income” in section 1(1). The foreign dividend paid by Foreign
Company C to Foreign Company B is therefore included in Foreign Company B’s
gross income for purposes of determining its net income under section 9D(2A).

Section 10B(4)(b) determines that the foreign dividend is not exempt from normal tax
under section 10B(2)(b), since it was received from a portfolio which carries on an
investment scheme outside South Africa that is comparable to a portfolio of a
collective investment scheme in securities in which members of the public are invited
or permitted to hold participatory interests.
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The foreign dividend does, however, qualify for the partial exemption under
section 10B(3).

The amount attributable to Resident Company A under section 9D(2) represents
“‘income” and not a foreign dividend. Resident Company A is therefore not entitled to
claim any of the exemptions under section 10B in respect of the income attributed
from Foreign Company B.

Non-application of the exemptions under section 10B(2) to any payments out
of foreign dividends [section 10B(5)]

Under section 10B(5) the exemptions under section 10B(2) do not extend to any
payments out of any foreign dividend received by or accrued to any person. This
provision is similar to the one in section 10(3)(a) which provides that the exemptions
under section 10(1) shall not apply in respect of any payments out of the receipts,
accruals, amounts or profits mentioned in section 10(1).

Section 10B(5) does not apply if a foreign dividend j
foreign subsidiaries, with the final foreign dividendyb ed by the ultimate
holder as a foreign dividend. Each foreign subsidiary i g a foreign dividend
in its own right as opposed to merely payin oungout of a foreign dividend
received or accrued and as a result section 10B(5) Wi

ed through multiple

Example 28 — Non-application of sec 1 — Payment of an amount out of
foreign dividends
Facts:

Resident Company A holds shares a foreign company listed on the JSE and
received foreign dividendsiin cashof R300 000 from that company during the 2016
year of assessme s ompany A used R150 000 of the cash to pay
bonuses to its e

Result:

The amount o 00 000 constitutes a “foreign dividend” as defined in section 1(1)
and is included\in Resident Company A’s gross income under paragraph (k) of the
definition of “gross income” in section 1(1). Resident Company A qualifies for the
exemption under section 10B(2)(d), since the foreign company’s shares are listed on
the JSE.

The bonus constitutes gross income for the relevant employees. The bonus is not a
foreign dividend and the employees will not be entitled to any of the exemptions in
section 10B. Section 10B(5) clarifies that the exemptions under section 10B(2) are
unavailable. The fact that the underlying cash funds may have come from a foreign
dividend is irrelevant.
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4.3.10 Non-application of section 10B(2) and (3) — Foreign dividends in respect of

services rendered, employment or holding of office [section 10B(6)]

Section 10B(6)"® is an anti-tax avoidance provision aimed at structures involving
foreign companies under which income received by a person for services rendered is
categorised as a foreign dividend. The following is stated in the Explanatory
Memorandum on the Taxation Laws Amendment Bill, 2013:"

“... many share schemes hold pure equity shares where the sole intent of the scheme
is to generate dividends for employees as compensation for past or future services
rendered to the employer, without the employees ever obtaining ownership of the
shares. The dividend yield in these instances effectively operates as disguised salary
for employees (that is not deductible by employers) even though these dividends
arise from equity shares.”

The exemptions under section 10B(2) and (3) do not apply to any foreign dividend
received by or accrued to a person —

e inrespect of services rendered or to be rendered; o

e inrespect of or by virtue of employment or the h any office.
However, any foreign dividend received by or a
circumstances mentioned above in respect tricted equity instrument”™ as
defined in section 8C held by that person or in

is not subject to section 10B(6) and qual for the exemptions under section 10B.

ruegh to persons who are the holders of the
shares will therefore be exempt undersectionr10B(2) and (3) even though the foreign
dividends are paid in respect of ces rendered or to be rendered or in respect of
or by virtue of employmen e holding of any office.

Foreign dividends received by or

The non-application ofssec 10B(6) to holders of shares can be justified because —

of a share will be taxed on the proceeds derived on its

subsequent diSposal; and

e anyg upon vesting of an equity instrument will be included in the
income '0f the holder under section 8C(1)(a).
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Section 10B(6) was inserted by section 25(1)(e) of the Taxation Laws Amendment Act 31 of 2013
and applies to foreign dividends received or accrued on or after 1 March 2014. The Taxation
Laws Amendment Bill, 2016 proposes amendments to section 10B(6) which are not included in
this Note. Once promulgated the relevant Taxation Laws Amendment Act must be consulted for
details of the amendment.

In paragraph 1.8.

The term “restricted equity instrument” is defined in section 8C(7).
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Example 29 — Non-application of section 10B(2) and (3) — Income disguised as
a foreign dividend [section 10B(6)]

Facts:

Resident A, a natural person, is an employee of Foreign Company B. A discretionary
trust holds shares in Foreign Company B for the benefit of the employees of Foreign
Company B as part of an employee share incentive scheme. The trust is the
beneficial owner of the shares. The trustees distributed foreign dividends of
R100 000 to Resident A under the share incentive scheme during the 2016 year of
assessment.

Result:

The foreign dividends of R100 000 are included in Resident A’'s gross income under
paragraph (k) of the definition of “gross income” in section 1(1) read with
section 25B(1) and (2). Under section 10B(6) the exemptions under section 10B(2)
and (3) do not apply to the foreign dividend of R100 000 received by Resident A by
virtue of Resident A's employment in Foreign Compan ident A does not hold
the underlying shares.

Note:

Should Resident A have had a vested right in{the ‘Share€s, section 10B(6) would not
have applied and the exemptions under ion LOB(Z)and (3) would have applied.

An amount paid or payable by a fo
does not constitute a foreign divi

\m pany in respect of a share that

Any amount paid or paya ign company to a person in respect of a share
in that company that does not) constitute a “foreign dividend” as defined in
section 1(1) does no lifypfor exemption under section 10B.

Any amount not
defined in segtion 1
of a share in th

of a revenue
outside paragraf
gross income.

“foreign dividend” or a “foreign return of capital” as
aid or payable by a foreign company to a person in respect
y from income reserves may constitute a receipt or accrual
hus, even if the amount is not a foreign dividend and falls
h (K) of the definition of gross income, it may still require inclusion in

Example 30 — An amount paid or payable by a foreign company in respect of a
share that does not constitute a foreign dividend

Facts:

Foreign Company A, which is effectively managed in and a resident of Foreign
Country A, paid an amount of R100 000 from its retained profits to Resident A in
respect of shares held in Foreign Company A. Under the income tax law on
companies of Foreign Country A the amount is deemed to be interest and qualifies
for a tax deduction in Foreign Country A.
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Result:

The amount of R100 000 received by Resident A does not constitute a “foreign
dividend” as defined in section 1(1), since it is deemed to be interest and is not
treated as a dividend or a similar payment under the income tax law on companies of
Foreign Country A. The amount is also not a foreign return of capital because
Foreign Company A is entitled to a tax deduction for the deemed interest expense.

From Resident A’s perspective, the income is of a revenue nature and must be
included in gross income. The amount will be subject to normal tax, since it is not a
foreign dividend and as a result Resident A does not qualify for an exemption under
section 10B.

Prohibition of a deduction for expenditure incurred in the production of foreign
dividends [section 23(f) and section 23(q)]

Section 23(q) prohibits the deduction of any expenditure incurred in the production of

and the expenditure
i'is not exempt under
under section 11(a),

foreign dividend income is derived from carrying on
incurred in respect of the portion of the foreign di
section 10B meets the requirements for
section 23(q) will deny that deduction.

Section 23(f) prohibits the deduction of ses incurred in respect of amounts
received or accrued which do not canstitate “in e” as defined in section 1(1). This
prohibition includes expenditure incu indthe production of the portion of a foreign
dividend which is exempt underSecti

Examples of the type of
include interest incurred on,mone

endituredisqualified as a deduction under section 23(q)
orrowed to finance the acquisition of shares and

source outside Republic if it constitutes a foreign dividend received by or accrued
to that person. The source of foreign dividends is relevant, amongst other things, for
the granting of a rebate under section 6quat against normal tax payable on the
amount of foreign dividends included in taxable income.

Translation of a foreign dividend denominated in a foreign currency to rand
(section 25D)

A foreign dividend received by or accrued to a person, which is required to be
included in the person’s income, will usually be denominated in a foreign currency.
For South African normal tax purposes the amount of a foreign dividend must be
translated to rand by applying one of the translation methods provided for in
section 25D. Under the general rule in section 25D(1), foreign dividends must be
translated to rand at the relevant spot rate on the date on which the foreign dividend
was received or accrued.

A natural person and a non-trading trust may elect under section 25D(3) to translate
a foreign dividend at the average exchange rate for the year of assessment rather
than the spot rate. The same method of translation must be applied consistently
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during a year of assessment to translate all income received or accrued and
expenditure incurred in a foreign currency during that year of assessment to rand. "

Different rules apply to foreign permanent establishments, CFCs, headquarter
companies, domestic treasury management companies and international shipping
companies — see Interpretation Note 63 (Issue 2) dated 12 August 2015 “Rules for
the Translation of Amounts Measured in Foreign Currencies other than Exchange
Differences Governed by Section 241 and the Eighth Schedule” for details.

Example 31 — Translation to rand of a foreign dividend denominated in a
foreign currency

Facts:

A foreign dividend of $100 000 accrued to Individual A, a resident, on 1 April 2015.
The spot rate on that date was $1 : R11,9872. Individual A did not elect to translate
income and expenses at the average exchange rate for the 2016 year of
assessment.

Result:

The foreign dividend of $100 000 that accrue must be included in
gross income under paragraph (k) of the definiti income” in section 1(1).
Under section 25D(1) the foreign dividend mus ated to rand at the spot rate
on the date of accrual. The amount t i
($100 000 x R11,9872).

Rebate for foreign taxes on fo nds (section 6quat)

Amounts of income received by or rued to a resident from a foreign source may
be taxed in both the cou of source and South Africa, resulting in juridical double
taxation. Section 6que relief in these circumstances by allowing a rebate
for foreign taxes t 4@, ed from normal tax payable.

s of the rebate is that the foreign tax must be proved to be
a source outside South Africa which is included in taxable
income.”” However, under paragraph (i) of the proviso to section 6quat(1A), in
calculating the ount of foreign taxes which potentially qualify for a rebate, an
amount included in a person’s taxable income must be determined without regard to
section 10B(3). The proviso applies only for purposes of the application of
section 6quat(1A). The result is that any foreign tax proved to be payable in respect
of foreign dividends exempt under section 10B(3) qualifies to be taken into account
as a foreign tax rebate under section 6quat(1). But for the proviso, the foreign taxes
gualifying for rebate purposes would have been limited to the portion of the foreign
dividend included in income (for example, 15/ 41 for an individual or 15/ 28 for a
company). For example, Resident A, a natural person, received a foreign dividend of
R100 on which foreign tax of R10 was payable. Resident A qualified for an

exemption of R63,41 (26 / 41 x R100) under section 10B(3)(b)(ii)(aa) which means
R36,59 was included in taxable income (R100 — R63,41 or R100 x the non-exempt

payable on in
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7

See Interpretation Note 63 (Issue 2) dated 12 August 2015 “Rules for the Translation of Amounts
Measured in Foreign Currencies other than Exchange Differences Governed by Section 241 and
the Eighth Schedule” for the interpretation of section 25D.

See Interpretation Note 18 (Issue 3) dated 26 June 2015 “Rebate or Deduction for Foreign Taxes
on Income” for commentary on the rebate for foreign taxes.
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portion of 15/ 41). Paragraph (ii) of the proviso to section 6quat(1A) provides that
R10 of foreign tax potentially qualifies for a rebate and not only R3,66 (R10 x 15/41)
which is the portion of the foreign tax relating to the amount of the foreign dividend
(R36,59) which is included in taxable income.

Paragraph (ii) of the proviso does not impact on the overall limitation of foreign taxes
gualifying for rebate purposes under section 6quat(1B). The amount of foreign taxes
calculated under section 6quat(1A) which qualify for the section 6quat(1l) rebate in a
particular year of assessment is limited to the amount calculated under the limitation
formula in section 6quat(1B)(a), namely:

[Taxable income derived from all foreign sources (A) / Taxable income derived from
all sources (B)] x Normal tax payable on (B).

The portion of foreign dividends exempt under section 10B(3) does not form part of
either (A) or (B) in the above formula. Even though the amount of foreign tax that
potentially qualifies for a rebate is increased by the amount of foreign tax proved to
be payable in respect of foreign dividends exempt undergseetion 10B(3), the foreign
taxable income and total taxable income are not increa the exempt income for
purposes of calculating the amount of the foreign taxpreb

Any portion of the foreign tax that does not q
of the formula in section 6quat(1B)(a) may be ard to the following year of
assessment, but is not allowed to be ried for more than seven years

under paragraph (iii) of the proviso to i0 (1B)(a).
Foreign tax proved to be payable igisespect of foreign dividends included in a

person’s taxable income during of'assessment, must be translated to rand on
the last day of the year of g@sse t at the average exchange rate for that year of
assessment under sectio

eign tax rebate because

Example 32 — Re
dividends

oreign taxes under section 6quat in respect of foreign

&/

Resident A, a Ratural person under the age of 65, received a foreign dividend of
R100 000 by virttle of a 2% shareholding in Foreign Company B during the 2016 year
of assessment. Foreign tax of R10 000 (R100 000 x 10%) was withheld from the
payment of the foreign dividend. No tax treaty exists between South Africa and the
country in which Foreign Company B is a resident. None of the exemptions under
section 10B(2) applies. Resident A incurred expenses of R3 000 in production of the
foreign dividend. Resident A received other taxable income of R1 million from a
South African source for the 2016 year of assessment.

Result:

Facts:

Calculation of the taxable amount of foreign dividends

R
Foreign dividend included in gross income under paragraph (k)
of the definition of “gross income” in section 1(1) 100 000
Less: Portion exempt under section 10B(3) [(26 / 41) x R100 000] (63 415)
Taxable foreign dividend 36 585
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See Interpretation Note 18 (Issue 3) dated 26 June 2015 “Rebate or Deduction for Foreign Taxes
on Income” for commentary on the rebate for foreign taxes.
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Calculation of total taxable income

Taxable amount of foreign dividend 36 585
Other taxable income 1 000 000
Total taxable income 1 036 585

Normal tax on taxable income”

R208 587,00 + [41% x (R1 036 585 — R701 300)]
= R208 587,00 + R137 466,85
= R346 053,85

Calculation of the rebate under section 6quat(1)

The full foreign tax of R10 000 potentially qualifies for a foreign tax rebate under
section 6quat(1) even though R6 341,50 of that amount (R63 415 x 10%) relates to
the exempt portion of the foreign dividend.?® Under the limitation formula in
section 6quat(1B)(a) the maximum amount of the rebate that may be allowed is
R12 213,55 (R36 585/ R1 036 585 x R346 053,85). The amount of the limitation is
greater than the amount of the foreign taxes potenti lifying for a rebate,
therefore the amount of the rebate is equal to the am@ Ofeign tax withheld of
R10 000.

Calculation of normal tax payable after taking iato ou e rebate under
section 6quat(1)
Normal tax payable before rebates 346 053,85

Less: Primary rebate [section 6(2)(a \ (13 257,00)
Less: Section 6quat(1) rebate (10 000,00)

Normal tax payable 322 796,85

Note:

Section 23(q) prohibits the on of any expenses incurred in the production of
income in the fofn fereign dividends (see 4.5) and section 23(f) prohibits the
deduction of any expeénses not incurred in the production of income. The expenses of
R3 000 incur e production of the taxable portion and the exempt portion of the

foreign divide e therefore not deductible.

Controlled foreign companies [sections 9D(9)(f), 22(3)(a)(iii) and
paragraph 20(1)(h)(iii)]

Special rules apply to a CFC in calculating its net income and in determining the cost
price or base cost of the right in a CFC when foreign dividends are distributed by the
CFC or by another CFC in which the first-mentioned CFC has an interest.

Foreign dividends not included in the net income of a CFC [section 9D(9)(f)]

Section 9D(9)(f) provides that, subject to section 9D(9A), in determining the net
income of a CFC under section 9D(2A), there must not be taken into account any
amount which is attributable to any foreign dividend declared to that CFC, by any
other CFC in relation to the resident, to the extent that the foreign dividend does not
exceed the aggregate of all amounts which have been or will be included in the

79
80

As per tax tables for the 2016 year of assessment.
Paragraph (ii) of the proviso to section 6quat(1A).




4.9.2

59

income of the resident under section 9D in any year of assessment, which relate to
the net income of —

¢ the company declaring the dividend; or

e any other company which has been included in the income of that resident by
virtue of that resident’s participation rights in that other company held
indirectly through the company declaring the dividend,

reduced by —

¢ the amount of any foreign tax payable, in respect of the amounts so included
in that resident’s income; and

¢ so much of all foreign dividends received by or accrued to that CFC as was —

» excluded from the application of section 9D under section 9D(9)(f) or
section 10B(2)(a), (b) or (c); or

» previously not included in the income of that resident by virtue of any
prior inclusion under section 9D.

Example 33 — Foreign dividend not included th income of a CFC
[section 9D(9)()]

Facts:

Resident Company A holds 100% equity shares and voting rights in

Foreign Company B. Foreign Comp
rights in Foreign Company C. Foreig
2016 year of assessment. For
Foreign Company B at the

lds % of the equity shares and voting

ny C's net income is R100 000 for the
y C declared a dividend of R100 000 to
2016 year of assessment.

(0]
(0]

Result:

Both Foreign Co an reign Company C are CFCs in relation to Resident
Company A. The f R100 000 of Foreign Company C must be included in
Resident Co A'sjincome under section 9D(2).

Under section'9D(9)(f) the foreign dividend of R100 000 must not be taken into
account in detefinining Foreign Company B’s net income, since this amount was
attributed by Foreign Company C to Resident Company A.

Determination of the cost price of aright in a CFC held as trading stock
[section 22(3)(a)(iii)]

Section 22(3)(a) deals with the determination of the cost price of trading stock.
Section 22(3)(a)(iii) determines the cost price of a right in a CFC held as trading
stock.

Section 22(3)(a)(iii)(aa) provides that the cost price of a right in a CFC held directly
by a resident includes an amount equal to the proportional amount of the net income
(without having regard to the percentage adjustments contemplated in
paragraph 10)®! of that CFC and of any other CFC in which that CFC and that
resident directly or indirectly have an interest, which was included in the income of
that resident under section 9D during any year of assessment. The cost price of the
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The inclusion rates of capital gains.
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right so determined is reduced by the amount of any foreign dividend distributed by
the first-mentioned CFC to the resident during any year of assessment which was
exempt under section 10B(2)(a)® or (c).

Section 22(3)(a)(iii)(bb) provides that the cost price of a right in a CFC held directly
by another CFC, includes an amount equal to the proportional amount of the net
income (without having regard to the percentage adjustments contemplated in
paragraph 10)%® of that first-mentioned CFC and of any other CFC in which both the
first- and second-mentioned CFCs directly or indirectly have an interest, which during
any year of assessment would have been included in the income of the second-
mentioned CFC under section 9D had it been a resident. The cost price of the right
so determined is reduced by the amount of any foreign dividend distributed by the
first-mentioned CFC to the second-mentioned CFC if that dividend would have been
exempt under section 10B(2)(a)® or (c) had the second-mentioned CFC been a
resident.

The effect of section 22(3)(a)(iii) is to increase the cost price of the right in a CFC by
amounts already included in the income of a reside section 9D(2). This

treatment ensures that any income from the disposa ht in a CFC is not
subject to normal tax to the extent of amount ected to normal tax
because of the application of section 9D(2). T sed. cost price of the right in a

CFC is reduced by foreign dividends that were'exe er section 10B(2)(c).

Determination of the base cost of a 1 C [paragraph 20(1)(h)(iii)]

Paragraph 20 determines the base
the valuation date. Paragraph 20(1)
CFC.

0 asset acquired by a person on or after
i ermines the base cost of a right in a

Paragraph 20(1)(h)(iii)(aa) \providés that the base cost of a right in a CFC held
mount equal to the proportional amount of the net
to the percentage adjustments contemplated in
and of any other CFC in which the first-mentioned CFC
or indirectly have an interest, which was included in the
income of the nder section 9D during any year of assessment. The amount
so determined 8 reduced by the amount of any foreign dividend distributed by the
first-mentioned €FC to the resident during any year of assessment which was

exempt from tax under section 10B(2)(a) or (c)®° .

Paragraph 20(1)(h)(iii)(bb) provides that the base cost of a right in a CFC held
directly by another CFC, includes an amount equal to the proportional amount of the
net income (without having regard to the percentage adjustments contemplated in
paragraph 10)®” of the first-mentioned CFC and of any other CFC in which both the
first- and second-mentioned CFCs directly or indirectly have an interest, which during
any year of assessment would have been included in the income of that second-
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Section 10B(2)(a) was included by section 37(1)(b) of the Taxation Laws Amendment Act 25 of

2015 with effect from the date of promulgation, namely 8 January 2016.
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The inclusion rates of capital gains.
Section 10B(2)(a) was included by section 37(1)(b) of the Taxation Laws Amendment Act 25 of

2015 with effect from the date of promulgation, namely 8 January 2016.
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The inclusion rates of capital gains.
Section 10B(2)(c) was included by section 108(1)(b) of the Taxation Laws Amendment Act 25 of

2015 with effect from the date of promulgation, namely 8 January 2016.
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The inclusion rates of capital gains.
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mentioned CFC under section 9D had it been a resident. The amount so determined
is reduced by the amount of any foreign dividend distributed by the first-mentioned
CFC to the second-mentioned CFC if that dividend would have been exempt under
section 10B(2)(a) or (c)® had the second-mentioned CFC been a resident.

The effect of paragraph 20(1)(h)(iii) is to increase the base cost of the right in a CFC
by amounts already included in the income of a resident under section 9D(2). This
treatment ensures that proceeds from the disposal of a right in a CFC are not subject
to CGT to the extent of amounts already subjected to normal tax because of the
application of section 9D(2). The increased base cost of the right in a CFC is reduced
by any foreign dividends that were exempt under section 10B(2)(a) or (b).

See paragraph 8.13 of the Comprehensive Guide to Capital Gains Tax (Issue 5) for
commentary on paragraph 20(1)(h)(iii).

4.10 Anti-avoidance provisions

Although not discussed in this Note, regard must be had te
paragraphs aimed at combatting tax avoidance
dividends:®°

ae following sections and
relation to foreign

e Section 8E — Dividends on certain shares.de d to'be income in relation to

recipients thereof.

e Section 8EA — Dividends on thir t cked’shares deemed to be income

in relation to recipients thereof.
e Section 22B — Dividends treat s ecome on disposal of certain shares.

posalof certain shares.

e Paragraph 19 — Losses 0

e Paragraph 43A — Dividend ated as proceeds on disposal of certain

shares.
5. Conclusion
A foreign di eceived by or accrued to a person is included in that person’s
gross income r paragraph (k) of the definition of “gross income” in section 1(1).

Section 10B provides for exemptions of foreign dividends received by or accrued to a
person. The exemptions under section 10B(2) are applied separately to each foreign
dividend received or accrued while the partial exemption under section 10B(3)
applies to the aggregate amount of foreign dividends not exempt under
section 10B(2). The partial exemption is determined by applying the applicable ratio
to a specific type of person. The exemptions will not apply to the extent that
section 10B(4), (5) or (6) applies.

Foreign dividends received by or accrued to a person constitute income from a
foreign source under section 9(4)(a). Foreign tax paid on foreign dividends potentially
qualifies for a tax rebate under section 6quat(1).

8 Section 10B(2)(c) was included by section 108(1)(b) of the Taxation Laws Amendment Act 25 of

2015 with effect from the date of promulgation, namely 8 January 2016.
See the Tax Guide for Share Owners (Issue 4) and the Comprehensive Guide to Capital Gains
Tax (Issue 5) for commentary on certain of these provisions.
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Under section 25D a foreign dividend received by or accrued to a person is
translated from a foreign currency to rand at the spot rate, or at the average
exchange rate if a natural person or non-trading trust so elects. Special rules apply to
foreign permanent establishments, CFCs, headquarter companies, domestic treasury
management companies and international shipping companies. Foreign tax payable
on a foreign dividend is translated to rand on the last day of a year of assessment at
the average exchange rate for that year of assessment under section 6quat(4).

Section 23(q) prohibits the deduction of expenditure incurred in the production of
foreign dividends.

For the purposes of determining the net income of a CFC, a CFC is deemed to be a
resident for purposes of the definition of “gross income” in section 1(1). Foreign
dividends received by or accrued to a CFC are therefore included in its gross income.
Section 10B also applies to foreign dividends received by or accrued to a CFC for
purposes of determining its net income for inclusion in a resident’s income. Special
rules apply to a CFC in calculating its net income and in determining the cost price or
base cost of the right in a CFC when foreign dividends distributed by the CFC or

by another CFC in which the first-mentioned CFC has a S
The anti-avoidance provisions of sections 8E, 8EA, and*paragraphs 19 and 43A
are relevant when entering into share or divid sactions.

Legal Counsel \
SOUTH AFRICAN REVENUE SER
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Annexure — The law

Section 1(1) — Definition of “company”

“company” includes—

(@ any association, corporation or company (other than a close corporation) incorporated
or deemed to be incorporated by or under any law in force or previously in force in the
Republic or in any part thereof, or any body corporate formed or established or
deemed to be formed or established by or under any such law; or

(b) any association, corporation or company incorporated under the law of any country
other than the Republic or any body corporate formed or established under such law;

or
() any co-operative; or
(d) any association (not being an association referred to in paragraph (a) or (f)) formed in
the Republic to serve a specified purpose, beneficial to the public or a section of the
public; or
(e) any—
@ ......
(ii) portfolio comprised in any investment sch [ utside the Republic that
is comparable to a portfolio of a collgc [ nt scheme in participation
bonds or a portfolio of a collective investm e in securities in pursuance

of any arrangement in terms o
section 1 of the Collective |
permitted to contribute to a
shares, units or any other for

rs of the public (as defined in
hemes Control Act) are invited or
tory interests in that portfolio through
icipatory interest; or

(iii) portfolio of a collective i
defined in paragr A(

heme in property that qualifies as a REIT as
f the JSE Limited Listings Requirements; or

) a close corporation,

Section 1(1) — Defi gontrolled foreign company”

“controlled foreignfeompany” means a controlled foreign company as defined in section 9D,
and includes any referenee in this Act, prior to the amendment thereof by the Revenue Laws
Amendment Act, 2002, to a controlled foreign entity;

Section 1(1) — Definition of “foreign dividend”

“foreign dividend” means any amount that is paid or payable by a foreign company in
respect of a share in that foreign company where that amount is treated as a dividend or similar
payment by that foreign company for the purposes of the laws relating to—

(a) tax on income on companies of the country in which that foreign company has its
place of effective management; or

(b) companies of the country in which that foreign company is incorporated, formed or
established, where the country in which that foreign company has its place of effective
management does not have any applicable laws relating to tax on income,

but does not include any amount so paid or payable that—

(i) constitutes a redemption of a participatory interest in an arrangement or scheme
contemplated in paragraph (e)(ii) of the definition of “company”; or
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(iii) constitutes a share in that foreign company;

Section 1(1) — Definition of “foreign partnership”

“foreign partnership”, in respect of any year of assessment, means any partnership,
association, body of persons or entity formed or established under the laws of any country other than
the Republic if—

(@ for the purposes of the laws relating to tax on income of the country in which that
partnership, association, body of persons or entity is formed or established—

(i) each member of the partnership, association, body of persons or entity is required
to take into account the member’s interest in any amount received by or accrued
to that partnership, association, body of persons or entity when that amount is
received by or accrued to the partnership, association, body of persons or entity;
and

(ii) the partnership, association, body of persons or e pt liable for or subject to
any tax on income, other than a tax levied b ality, local authority or a
comparable authority, in that country; or

(b) where the country in which that partnershi tiong body of persons or entity is

(i) any amount—

(aa) that is received by or a

the partnership, asseci body“of persons or entity is allocated concurrently
with the receip incurral to the members of that partnership,

(i) no amo ibuted to a member of a partnership, association, body of persons
or entity y exceed the allocation contemplated in subparagraph (i) after taking
int nt'amy prior distributions made by the partnership, association, body of

per ity;

Section 1(1) — Definition of “foreign return of capital”

“foreign return of capital” means any amount that is paid or payable by a foreign company in
respect of any share in that foreign company where that amount is treated as a distribution or similar
payment (other than an amount that constitutes a foreign dividend) by that foreign company for the
purposes of the laws relating to—

(@ tax on income on companies of the country in which that foreign company has its
place of effective management; or

(b) companies of the country in which that foreign company is incorporated, formed or
established, where that country in which that foreign company has its place of effective
management does not have any applicable laws relating to tax on income,

but does not include any amount so paid or payable to the extent that the amount so paid or
payable—

(i) is deductible by that foreign company in the determination of any tax on income of
companies of the country in which that foreign company has its place of effective
management; or
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(i) constitutes shares in that foreign company;

Section 6quat(1), (1A), (1B) and (4)

6quat. Rebate or deduction in respect of foreign taxes on income.—(1) Subject to
subsection (2), where the taxable income of any resident during a year of assessment includes—

€) any income received by or accrued to such resident from any source outside the
Republic; or

(b) any proportional amount contemplated in section 9D; or

c ......
d ......
(e) any taxable capital gain contemplated in section 26A, from a source outside the
Republic; or
) any amount—
(i) contemplated in paragraph (a) or (b) which i accrued to any other
person and which is deemed to have ed@by or accrued to such
resident in terms of section 7;
(i) of capital gain of any other person from utside the Republic and which
is attributed to that resident in t of paragraph 68, 69, 70, 71, 72 or 80 of the
Eighth Schedule; or
(iii) contemplated in paragraphs (e) which represents capital of a trust, and
which is included in the,i that resident in terms of section 25B(2A) or
taken into account j e aggregate capital gain or aggregate capital
loss of that resid aragraph 80(3) of the Eighth Schedule,
there must be deducted from the payable in respect of that taxable income a rebate

ion (1), the rebate shall be an amount equal to the sum of
any taxes on income payable to any sphere of government of any country other than the
Republic, without any covery by any person (other than a right of recovery in terms of any
entitlement to carry ba ses arising during any year of assessment to any year of assessment

€) such resident in respect of—

(i) any income contemplated in subsection (1)(a); or

(iii) any amount of taxable capital gain as contemplated in subsection (1)(e); or

(b) any controlled foreign company, in respect of such proportional amount contemplated
in subsection (1)(b), subject to section 72A(3); or

0 ...
(dy  ......
e ......

) any other person contemplated in subsection (1)(f)(i) or (ii) or any trust contemplated
in subsection (1)(f)(iii), in respect of the amount included in the taxable income of that
resident as contemplated in subsection (1)(f),
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which is so included in that resident’s taxable income: Provided that—

(i) where such resident is a member of any partnership or a beneficiary of any trust and

such partnership or trust is liable for tax as a separate entity in such other country, a
proportional amount of any tax payable by such entity, which is attributable to the
interest of such resident in such partnership or trust, shall be deemed to have been
payable by such resident; and

(iiy for the purposes of this subsection, the amount so included in such resident’s taxable

income must be determined without regard to section 10B (3).

(1B) Notwithstanding the provisions of subsection (1A)—

(@)

the rebate or rebates of any tax proved to be payable as contemplated in
subsection (1A), shall not in aggregate exceed an amount which bears to the total
normal tax payable the same ratio as the total taxable income attributable to the
income, proportional amount, taxable capital gain or amount, as the case may be,
which is included as contemplated in subsection (1), bears to the total taxable income:
Provided that—

is attributable to that
ount, any allowable

(i) in determining the amount of the taxable in
income, proportional amount, taxable capi

deductions contemplated in sections 11(n ust be deemed to have
been incurred proportionately in respe i rived from sources within
and outside the Republic;

(iA) the taxes contemplated in s tio that are attributable to any
proportional amount which—
(@aa) ......
(bb) relates to any c mplated in section 9D(9A)(a) which is not

lication of section 9D(2) in terms of that section or

(iB) ontemplated in subsection (1A)(a)(iii) which are attributable to any
gain in respect of an asset which is not attributable to a permanent
of the resident outside the Republic, must in aggregate be limited

to th amount of normal tax which is attributable to that taxable capital gain;

(i) where the sum of any such taxes proved to be payable (excluding any taxes
contemplated in paragraphs (iA) and (iB) of this proviso) exceeds the rebate as so
determined (hereinafter referred to as the excess amount), that excess amount
may—

(aa) be carried forward to the immediately succeeding year of assessment and
shall be deemed to be a tax on income paid to the government of any
other country in that year; and

(bb) be set off against the amount of any normal tax payable by that resident
during that year of assessment in respect of any amount derived from any
other country which is included in the taxable income of that resident
during that year, as contemplated in subsection (1), after any tax payable
to the government of any other country in respect of any amount so
included during such year of assessment which may be deducted in terms
of subsections (1) and (1A), has been deducted from the amount of such
normal tax payable in respect of such amount so included; and
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(iii) the excess amount shall not be allowed to be carried forward for more than seven
years reckoned from the year of assessment when such excess amount was for
the first time carried forward,;

(b) ...
c ......
[(c) I
e ......

(4) For the purpose of this section the amount of any foreign tax proved to be payable as
contemplated in subsection (1A) or any amount paid or proved to be payable as contemplated in
subsection (1C) in respect of any amount which is included in the taxable income of any resident
during any year of assessment, shall be translated to the currency of the Republic on the last day of
that year of assessment by applying the average exchange rate for that year of assessment.

Section 9(4)(a)

(4) An amount is received by or accrues to a person fro
amount—

de the Republic if that

(a) constitutes a foreign dividend received by o t person;

Section 9D(1) — Definition of “controlled fo

“controlled foreign company” means any farei pany where more than 50 per cent of the
total participation rights in that foreign co irectly or indirectly held, or more than 50 per
cent of the voting rights in that foreig pa re directly or indirectly exercisable, by one or more
persons that are residents other than'personsghatare headquarter companies: Provided that—

(@ no regard mu an ting rights in any foreign company—

(i) which is empany; or
(iiy if ghts in that foreign company are exercisable indirectly through a
liste

(b) any voting rights in a foreign company which can be exercised directly by any other
controlled foreign company in which that resident (together with any connected person
in relation to that resident) can directly or indirectly exercise more than 50 per cent of
the voting rights are deemed for purposes of this definition to be exercisable directly
by that resident; and

(©) a person is deemed not to be a resident for purposes of determining whether residents
directly or indirectly hold more than 50 per cent of the participation rights or voting
rights in a foreign company, if—

() in the case of a listed company or a foreign company the participation rights of
which are held by that person indirectly through a listed company, that person
holds less than five per cent of the participation rights of that listed company; or

(ii) in the case of a scheme or arrangement contemplated in paragraph (e)(ii) of the
definition of “company” in section 1 or a foreign company the participation rights of
which are held and the voting rights of which may be exercised by that person
indirectly through such a scheme or arrangement, that person—

(aa) holds less than five per cent of the participation rights of that scheme or
arrangement; and
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(bb)  may not exercise at least five per cent of the voting rights in that scheme or
arrangement,

unless more than 50 per cent of the participation rights or voting rights of that foreign
company or other foreign company are held by persons who are connected persons in
relation to each other;

Section 9D(9)(f)

(9) Subject to subsection (9A), in determining the net income of a controlled foreign company
in terms of subsection (2A), there must not be taken into account any amount which—

) is attributable to any foreign dividend declared to that controlled foreign company, by
any other controlled foreign company in relation to the resident, to the extent that the
foreign dividend does not exceed the aggregate of all amounts which have been or will
be included in the income of the resident in terms of this section in any year of
assessment, which relate to the net income of—

(i) the company declaring the dividend; or

(i) any other company which has been include
virtue of that resident’s participation rights 4
through the company declaring the divid

e of that resident by
ompany held indirectly

reduced by—

(aa) the amount of any foreign tax le,\In respect of the amounts so included in
that resident’s income; and

(bb) so much of all foreign di
foreign company as

(A)

eceived by or accrued to that controlled

Section 10B

10B. Exemption ofiforeign dividends and dividends paid or declared by headquarter
companies.—(1) For the purposes of this section, “foreign dividend” means any—

(a) foreign dividend as defined in section 1; or
(b) dividend paid or declared by a headquarter company.

(2) Subject to subsection (4), there must be exempt from normal tax any foreign dividend
received by or accrued to a person—

(a) if that person (whether alone or together with any other company forming part of the
same group of companies as that person) holds at least 10 per cent of the total equity
shares and voting rights in the company declaring the foreign dividend;

(b) if that person is a foreign company and the foreign dividend is paid or declared by
another foreign company that is resident in the same country as that person;

(c) who is a resident to the extent that the foreign dividend does not exceed the aggregate
of all amounts which are included in the income of that resident in terms of section 9D
in any year of assessment, which relate to the net income of—

(i) the company declaring the foreign dividend; or
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(i) any other company which has been included in the income of that resident in
terms of section 9D by virtue of that resident’s participation rights in that other
company held indirectly through the company declaring the foreign dividend,

reduced by—

(aa) the amount of any foreign tax payable in respect of the amounts so included in
that resident’s income; and

(bb)  so much of all foreign dividends received by or accrued to that resident at any
time from any company contemplated in subparagraph (i) or (ii), as was—

(A) exempt from tax in terms of paragraph (a), (b) or (d); or

(B) previously not included in the income of that resident by virtue of any prior
inclusion in terms of section 9D:

Provided that for the purposes of this paragraph, the net income of any company
contemplated in subparagraphs (i) and (ii) must be determined without regard to
subsection (3);

(d) to the extent that the foreign dividend is received b
respect of a listed share and does not consist of a di

crues to that person in
of,an asset in specie; or

(e) to the extent that the foreign dividend is receive

specie:

Provided that paragraphs (a) and (b) must not appl
foreign dividend is deductible by the foreign company
determination of any tax on income on compani
place of effective management: Provided furthe
dividend received by or accrued to that per [

or paying that foreign dividend in the
in which that foreign company has its
at“paragraph (a) must not apply to any foreign
a share other than an equity share.

normal tax so much of the amount o
a person during a year of assessme

€) is not exempi
and

(b) does n
with the

A=BxC

in which formula:

(i) “A” represents the amount to be exempted for a year of assessment in terms of
this paragraph;

(iiy “B” represents—

(aa) where the person is a natural person, deceased estate, insolvent estate or
trust, the ratio of the number 26 to the number 41;

(bb)  where the person is—

(A) a person other than a natural person, deceased estate, insolvent
estate or trust; or

(B) an insurer in respect of its company policyholder fund, corporate fund
and risk policy fund,

the ratio of the number 13 to the number 28; or

(cc) where the person is an insurer in respect of its individual policyholder fund,
the ratio of the number 15 to the number 30; and
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(iii) “C” represents the aggregate of any foreign dividends received by or accrued to
the person during a year of assessment that is not exempt from normal tax in
terms of subsection (2).

(4) Subsections (2)(a) and (2)(b) do not apply in respect of any foreign dividend received by or
accrued to any person—

@  if—

(i) (aa) any amount of that foreign dividend is determined directly or indirectly
with reference to; or

(bb) that foreign dividend arises directly or indirectly from,
any amount paid or payable by any person to any other person; and

(i) the amount so paid or payable is deductible from the income of the person by
whom it is paid or payable and—

(aa) is not subject to normal tax in the hands of the other person contemplated
in subparagraph (i); and

(bb)  where that other person contemplated in

or

(b) from any portfolio contemplated in
section 1.

(5) The exemptions from tax provid
any foreign dividend received by or acc

(6) Subsections (2) and (3) any foreign dividend received by or accrued to a
person in respect of services render rendered or in respect of or by virtue of employment or
the holding of any office, oth a dividend received or accrued in respect of a restricted
equity instrument as defin ion 8C held by that person or in respect of a share held by that

person.

Section 22(3)(a)(iii)

(3) (a) For the purposes of this section the cost price at any date of any trading stock in
relation to any person shall—

(i) inthe case of—

(@aa) a right in a controlled foreign company held directly by a resident, include an
amount equal to the proportional amount of the net income (without having
regard to the percentage adjustments contemplated in paragraph 10 of the
Eighth Schedule) of that company and of any other controlled foreign company
in which that controlled foreign company and that resident directly or indirectly
have an interest, which was included in the income of that resident in terms of
section 9D during any year of assessment, reduced by the amount of any
foreign dividend distributed by that company to that resident during any year of
assessment which was exempt from tax in terms of section 10B(2)(a) or (c); or
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(bb) a right in a controlled foreign company held directly by another controlled
foreign company, include an amount equal to the proportional amount of the
net income (without having regard to the percentage adjustments contemplated
in paragraph 10 of the Eighth Schedule) of that first-mentioned controlled
foreign company and of any other controlled foreign company in which both the
first- and second-mentioned controlled foreign companies directly or indirectly
have an interest, which during any year of assessment would have been
included in the income of that second-mentioned controlled foreign company in
terms of section 9D had it been a resident, reduced by the amount of any
foreign dividend distributed by that first-mentioned controlled foreign company
to the second-mentioned controlled foreign company if that dividend would
have been exempt from tax in terms of section 10B(2)(a) or (c) had that
second-mentioned controlled foreign company been a resident;

Section 23(f) and section 23(q)

23. Deductions not allowed in determination of taxable inc —No deductions shall in
any case be made in respect of the following matters, namely—

(@to(e)........

) any expenses incurred in respect of any a nts g€ceived or accrued which do not
constitute income as defined in section one;

(@to(p).........

()] any expenditure incurred in the prodaction ofiincome in the form of foreign dividends;

Section 25D(1) and (3)

25D. Determination @ e income in foreign currency.—(1) Subject to subsections (2),
(3) and (4), any amount rece
any year of assessmeiiti
the currency of the R
received or accrued or e

applying the spot rate on the date on which that amount was so
nditure or loss was so incurred.

(3) Notwithstanding’subsection (1), a natural person or a trust (other than a trust which carries
on any trade) may elect that all amounts received by or accrued to, or expenditure or losses incurred
by that person or trust in any currency other than the currency of the Republic, be translated to the
currency of the Republic by applying the average exchange rate for the relevant year of assessment.
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Paragraph 20(1)(h)(iii)

20. Base cost of asset.—(1) Despite section 23(b) and (f), but subject to paragraphs 24, 25
and 32 and subparagraphs (2) and (3), the base cost of an asset acquired by a person is the sum
of—

(h) in the case of—

(i) (aa) a right in a controlled foreign company held directly by a resident, an
amount equal to the proportional amount of the net income (without
having regard to the percentage adjustments contemplated in paragraph
10) of that company and of any other controlled foreign company in which
that controlled foreign company and that resident directly or indirectly
have an interest, which was included in the income of that resident in
terms of section 9D during any year of assessment, reduced by the
amount of any foreign dividend distributed by that company to that
resident during any year of assessment which was exempt from tax in
terms of section 10B(2)(a) or (c); or

(bb) aright in a controlled foreign company held_directly by another controlled
foreign company, an amount equal to thefpropoftional amount of the net
income (without having regard e percentage adjustments
contemplated in paragraph 10) of lioned controlled foreign
company and of any other contr pany in which both the
first- and second-mentioned
indirectly have an interest, whi ny year of assessment would
have been included in thewi of that second-mentioned controlled
foreign company in ter D had it been a resident, reduced by
the amount of any i ividend distributed by that first-mentioned
controlled forei the second-mentioned controlled foreign

end would have been exempt from tax in terms of

c) had that second-mentioned controlled foreign
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