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Preface

The purpose of this guide is to assist users in gaining a more in-depth understanding of
dividends tax. While this guide reflects SARS’s interpretation of the law, taxpayers who take
a different view are free to avail themselves of the normal avenues for resolving such
differences.

The foundation for this guide can be found in the various Explanatory Memoranda which
supported the dividends tax legislation. The explanations contained in these Explanatory
Memoranda have been expanded with additional explanations and examples.

This guide is not an ‘official publication’ as defined in s 1 of the TA Act and does not create a
practice generally prevailing under s 5 of that Act. It is also not a binding general ruling under
s 89 of Chapter 7 of the TA Act. Should an advance tax ruling be required, visit the SARS
website for details of the application procedure.

The information in this guide is based on the income tax and ta
(as amended) as at the time of publishing and includes the follgWw

administration legislation

e The Taxation Laws Amendment Act15 of 2
19 January 2017 (as per GG 40562).

as promulgated on

e The Tax Administration Laws Amendment Act 16 o which was promulgated on
19 January 2017 (as per GG 40563).

The rate of dividends tax was increased fr
Amounts and Amendment of Revenu

to 20% in the Draft Rates and Monetary

2017 for dividends paid on or after
has been used where appropriate in
the draft bill is finalised and promulgated.

'Sars.gov.za. Unless indicated otherwise, the latest
onsulted.
For more informatio
e visit the SARS website at www.sars.gov.za;
e visit your local SARS branch;
e contact your own tax advisor or tax practitioner;
e contact the SARS National Contact Centre —
» if calling locally, on 0800 00 7277; or

» if calling from abroad, on +27 11 602 2093 (only between 8am and 4pm
South African time).

Prepared by

Legal Counsel

SOUTH AFRICAN REVENUE SERVICE
Date of 1st issue . 23 February 2015
Date of 2nd issue : 12 October 2017
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ABBREVIATIONS

In this guide unless the context indicates otherwise —
e ‘Close Corporations Act’ means the Close Corporations Act 69 of 1984;
e ‘Companies Act, 1973 means the Companies Act 61 of 1973;
e ‘Companies Act’ means the Companies Act 71 of 2008;
¢ ‘domestic dividend’ means a ‘dividend’ as defined in s 1(1);
e ‘Financial Markets Act’ means the Financial Markets Act 19 of 2012;

e ‘income tax’ means the normal tax on taxable income before taking into account
any taxable capital gain;

e ‘Mineral and Petroleum Resources Development Act’ means the Mineral and
Petroleum Resources Development Act 28 of 2002;

e ‘Schedule’ means a Schedule to the Act;

e ‘section’ means a section of the Act;

t 36 of 2004 which
ffect from 3 June 2013;

ntrol Act 59 of 1980;

e ‘Securities Services Act’ means the Securiti
was repealed by s 111 of the Financial Mark

e ‘Share Blocks Control Act’ means the S
e ‘TA Act’ means the Tax Administration Act 1;

e ‘tax treaty’ means an agreement the idance of double taxation entered

into between South Africa and a e untry;
e ‘the Act’ means the Incom t 58 of 1962; and
e any other word or exprgssion b the meaning ascribed to it in the Act.

References to statutory provisi

para paragr

paras paragra

S segti

ss sev

Acronyms

CGT capital gains tax, being the portion of normal tax attributable to the
inclusion in taxable income of a taxable capital gain

CTC ‘contributed tax capital’ as defined in s 1(1)

GG Government Gazette

GN Government Notice

JSE The securities exchange operated by JSE Ltd

OECD Organisation for Economic Co-operation and Development

STC secondary tax on companies previously levied under s 64B

Legal references

(A) Appellate Division of the Supreme Court of South Africa

ACLR Australian Company Law Reports

AD Reports of the Appellate Division of the Supreme Court of South Africa
© Cape Provincial Division of the Supreme Court of South Africa

CA Court of Appeal

CIR Commissioner for Inland Revenue
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CPD

C: SARS
(EC)
FCA
F.CR.
ITAT
(N)
(NSW)
(NMH)
SA
SATC
(SCA)
SIR
(T)
TCC

iv

Reports of the Cape Provincial Division of the Supreme Court of South
Africa

Commissioner for the South African Revenue Service

Eastern Cape Tax Court

Federal Court of Canada: Appeal Division

Canada Federal Court Reports

Income Tax Appellate Tribunal (India)

Natal Tax Court or Natal Special Court

New South Wales Court of Appeal

Namibia High Court

South African Law Reports

South African Tax Cases Reports

Supreme Court of Appeal

Secretary for Inland Revenue

Transvaal Provincial Division of the Supreme Court of South Africa
Tax Court of Canada

N
N
Q-Gz\
?\
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Chapter 1
Introduction to dividends tax

1.1 Methods of taxing dividends

It is generally accepted that there should be neutrality in the taxation of dividends. In other
words, economic double taxation (as opposed to juridical double taxation, which can be
described as the imposition of comparable taxes in two or more states on the same taxpayer
in respect of the same subject matter and for identical periods),* should be avoided by taxing
corporate profits only once. When economic double taxation of corporate profits occurs, it
becomes unattractive to carry on a trade through a company and natural persons will rather
trade in their own names or in partnership.

Internationally there are many ways in which dividends are taxed. The three main methods
of taxing dividends are outlined below.? In South Africa, all three of these methods have
been applied at different times.

1.1.1 The imputation system

instances withholds
shares. The dividend

Under this system a company pays normal tax on its profits and
a further amount of tax when a dividend is distributed to
is subjected to normal tax in the holder’s hands by grossi

Before 1941, South African companies paid inc ts and holders of shares paid
tax on dividends. To avoid super tax for thei
declare dividends. In 1941 a system was i ms of which company profits were
apportioned to holders of shares. The syste ise to cash flow difficulties for minority
holders of shares who did not necessa
liability. To solve this problem a le

introduced. The apportionment syStem w.

ompany that acted as an advance payment was
lished in 1952.

1.1.2 The classical syst

Under this system a co x on its profits and the holders of shares pay tax in full
on any dividends receive he main disadvantage of this system is economic double
taxation.

In South Africa, before.1l March 1990, dividends were taxable in the hands of holders of
shares, less a ‘dividendpallowance’ based on a sliding scale with a minimum allowance of
one-third of the dividend. Private companies were subjected to an undistributed profits tax
(UPT) in order to encourage domestic companies to distribute dividends. The UPT system
was beset with problems such as dividend stripping, which necessitated the introduction of a
number of complex anti-avoidance measures, namely, s 8B (advances, loans or payments
made to certain holders of shares deemed to be dividends in certain circumstances), s 8C
(proceeds of certain shares deemed to be dividends) and s 8D (inclusion in income of
dividends distributed on certain shares constituting trading stock). Domestic dividends
received or accrued on or after 1 March 1990 were exempt from normal tax and
consequently these anti-avoidance measures were repealed.

1.1.3 The corporate level system

Under this system, also known as the dividend exclusion system, tax is imposed at a
corporate level only whilst dividends are exempt from normal tax when received by or
accrued to holders of shares.

! OECD Model Tax Convention on Income and on Capital: Condensed Version (2014) OECD

Publishing at page 7 in para 1.
See also the Comprehensive Guide to Secondary Tax on Companies.
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STC fell in this category and came into operation on 17 March 1993.® STC was a second-
stage tax on corporate profits. The first stage ‘normal tax’ was imposed on the taxable
income of a company. STC was imposed when a resident company distributed after-tax
profits to its holders of shares. Companies that were not residents were not liable to pay
STC on the dividends they declared.

STC was imposed on the amount by which a dividend declared by a company exceeded the
sum of dividends that accrued to that company during its dividend cycle. The deduction of
dividends accrued from dividends declared prevented economic double taxation of corporate
profits flowing between companies that are residents.
The following types of dividends were potentially subject to STC:

e Adividend as defined in s 1.

e An amount deemed to be a dividend declared under s 64C.

STC was introduced at a rate of 15% and at the same time the company rate of tax was
reduced from 48% to 40%.

The STC rate was increased from 15% to 25% with effect &
company rate of tax was reduced from 40% to 35%. The
served as a strong disincentive for companies to distrib
impact on STC collections. The STC rate was reduce dividends declared on or

ne 1994, while the
in the rate of STC

1.2 Replacement of STC with dividend

In February 2007 the Minister an
dividends are to be taxed. The fir,
from 1 October 2007, as well

-phase approach to the manner in which
ailed the reduction of the STC rate to 10% as
ion of the tax base (namely, the definition of
‘dividend’) on which STC reli ition of ‘dividend’ in s 1(1) was substituted with
effect from 1 January 2 e nd phase entailed the replacement of STC with
dividends tax and the s the definition of ‘dividend’ in s 1(1) with effect from
1 April 2012.

Dividends tax* is a cl ethod of taxing dividends. The company pays normal tax on
its profits and withholdS\a further amount of dividends tax on behalf of its holders of shares
assuming no exemptions apply when a cash dividend is distributed to them. By contrast,
assuming no exemptions apply, the company is subject to dividends tax on any dividend in
specie distributed by it. Dividends tax is a stand-alone tax and is not a payment towards a

person’s normal tax liability.

Dividends tax is, in line with international norms, levied on the beneficial owner unless the
dividend consists of a distribution of an asset in specie, in which case the distributing
company is liable for dividends tax. In the latter event, dividends tax is similar to STC.

The person entitled to the benefit of the dividend attaching to the share will be the person
ultimately liable for dividends tax, although the tax will generally be withheld by the company
that pays the dividend or by the regulated intermediary. Dividends tax is a final withholding
tax, although amounts of dividends tax may be refunded in specific circumstances.

® sTC legislation was contained in ss 64B and 64C in Part VIl of Chapter Il of the Act. Part VII of

Chapter Il of the Act was repealed by s 68(1) of the Taxation Laws Amendment Act 43 of 2014
with effect from 1 April 2017.

Dividends tax was introduced by s 56(1) of the Revenue Laws Amendment Act 60 of 2008 with
the insertion of Part VIII of Chapter Il of the Act. Chapter Il was amended by the substitution of
Part VIII by s 53(1) of the Taxation Laws Amendment Act 17 of 2009.
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Dividends tax is levied on dividends paid by companies that are residents (other than
headquarter companies). Dividends tax is also payable on a foreign dividend to the extent
that the foreign dividend does not constitute the distribution of an asset in specie and it is
paid to residents by foreign companies in respect of listed shares. Dividends tax is levied at
the rate of 20% of the amount of the dividend paid.®

Certain dividends are subject to dividends tax at the rate of 0%, for example, certain
dividends paid by oil and gas companies® and international shipping companies.’ Dividends
paid to non-residents may be subject to a reduced rate of tax under a tax treaty. Depending
on the facts, a dividend may qualify for an exemption from dividends tax.

13 Reasons for the change from STC to dividends tax

1.3.1 Change from a company-level tax to a tax on holders of shares

Internationally dividends are generally taxed at the level of holders of shares as opposed to
the company-level. This difference in tax treatment under STC gave rise to the following
problems:

e Companies that are residents were placed at a disé
international counterparts which did not bear a
reduction when paying dividends.

fage compared to their
adverse accounting profit

e Some commentators claimed that STC re ig"an upcompetitive corporate tax
rate.

e Non-resident holders of shares (par rly small portfolio investors) were often
unable to obtain tax relief from do taxatign under South Africa’s tax treaties

of shares.®

because STC was not atax on t

e Foreign investors were ge miliar with STC because it is not a tax
commonly encountered jgseth risdictions.

o Tax-exempt entities indirectlybore the effect of STC imposed on dividends
received.

1.3.2 Achangeinthe

Problems existed wi ase upon which STC relied. More specifically, the definition
of ‘dividend’ in s 1 dr ing from the word ‘profits’. A dividend expressly or implicitly
required a reduction rofits. The word ‘profits’ is not defined in the Act and drew its
meaning from accounting principles and company law. This mixture of often complex
concepts of accounting, company law and tax law complicated the STC system and created

opportunities for the avoidance of tax.

The Draft Rates and Monetary Amounts and Amendment of Revenue Laws Bill of 2017 provides
for an increase in the rate of dividends tax from 15% to 20% on any dividend paid on or after
22 February 2017. It is anticipated that this amendment will be passed and promulgated and
accordingly the rate of dividends tax is 20% unless an exemption or reduced rate is applicable.

®  paragraph 3(1) of the Tenth Schedule (see 3.1.3).

" Section 12Q(3) (see 3.1.5).

® In Volkswagen of South Africa (Pty) Ltd v C: SARS [2008] JOL 21746 (T), (2008) 70 SATC 195
(T) the court found that STC was a tax on a company declaring a dividend and not a tax on the
shareholder receiving the dividend. It was not a tax on dividends as contemplated in the tax treaty
and accordingly fell outside the ambit of Article 7 of the tax treaty. See also para 3.2 of Binding
General Ruling (Income Tax): 9 (Issue 2) dated 13 February 2013 ‘Taxes on income and
substantially similar taxes for purposes of South Africa’s Tax Treaties’.
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1.4 Differences between STC and dividends tax

The main differences between STC and dividends tax in respect of a dividend declared and
paid, other than a dividend in specie, are as follows:

e STC was a tax levied at company level while dividends tax is, with the exception
of a dividend in specie, a tax levied on the beneficial owner of the dividend
attaching to a share. A company that declares a dividend was liable for STC while
the beneficial owner of a dividend is liable for dividends tax. The beneficial owner
is liable for dividends tax even though the company that declares and pays the
dividend, or the regulated intermediary, may be liable to withhold dividends tax.

e STC was a tax payable by a company on the net amount of a dividend declared
by that company. The net amount was the amount that remained after reducing a
dividend declared by the sum of dividends received or accrued during the
dividend cycle. Dividends tax, on the other hand, is a tax that is imposed on the
amount of a dividend paid to the beneficial owner of the dividend attaching to a
share.

e Under the STC system dividends paid between resident companies were exempt
from STC if the parties formed part of a domestic f companies and the

GQroup o
declaring company was a controlled group conipa Nich elected that the
exemption applied. By contrast, under the digidends system all dividend

payments between resident companies are ro idends tax unless the

anti-avoidance provisions in s 64EB apply .
Example 1 — Differences between STC and di dsitax — Dividend paid in cash
Facts:
Company X declares and pays a dividend i h'ef R100 to a natural person, A, its only
holder of shares. Company X has reser ailable for distribution of R500.
Result:
The difference in treatme h dividend for STC and dividends tax purposes is
outlined below.

STC Dividends tax

Dividend R100 R100
Rate of tax 10% 20%
STC payable by Company X (R100 x 10%) R10 RO
Dividends tax payable by A (R100 x 20%) RO R20
Amount paid to A R100 R80

Example 2 — Differences between STC and dividends tax — Dividend in specie
Facts:

Company X declares a dividend in specie of R100 to a natural person, A, its only holder of
shares. Company X has reserves available for distribution of R500.
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Result:

The difference in treatment of the dividend in specie for STC and dividends tax purposes is
outlined below.

STC Dividends tax

Dividend in specie R100 R100
Rate of tax 10% 20%
Amount of dividend paid to A R100 R100
STC payable by Company X (R100 x 10%) R10 RO
Dividends tax payable by Company X (R100 x 20%) RO R20

15 Implementation of dividends tax

Dividends tax came into operation on 1 April 2012° and applies to any dividend declared and
paid by a company on or after that date.®

A dividend that was declared before 1 April 2012 but paid to holders of shares on or after
that date was subject to STC and not to dividends tax.

STC on a dividend that was declared before 1 April 20 crued to holders of
shares only after that date was payable on or before he reason being that
the dividend cycle of the company is deemed to havé e 1 March 2012 (see 2.3.3)
and STC is payable not later than the last day of the ing the month in which the

dividend cycle ended.
h 2012 after which no more STC credits
emd) STC credits in existence at the end of

sible when a company that was a resident with
or after 1 April 2012 to another company that
lled-over’ from the company paying the dividend
6.1.5).

The final dividend cycle for STC ended on
(see 2.3.6) could be created under the STC
the final dividend cycle could, however <sti
under dividends tax legislation. Thi
an STC credit declared and paid @ divide
was a resident because the STC'eredits |
to the company receiving t [

1.6 Dividends tax.vs n al tax

Although dividends t of the Act, it is a separate tax from normal tax. Generally
speaking, a dividend e subject to dividends tax or normal tax, not both.
Normal tax

Normal tax is levied on taxable income and tax will therefore be paid on a dividend or foreign
dividend received or accrued which has been included in gross income and is not exempt
from normal tax.

Paragraph (k) of the definition of ‘gross income’ in s 1(1) includes in gross income of a
person any amount received by or accrued to such person by way of a dividend or a foreign
dividend. Both dividends and foreign dividends are therefore included in gross income. The
terms ‘dividend’ and ‘foreign dividend’ are defined in s 1(1) (see 2.2.3 and 2.2.5).

®  As determined by the Minister by GN 1073 in GG 34873 of 20 December 2011.

19 section 53(2) of the Taxation Laws Amendment Act 17 of 2009 as amended by s 148 of the
Taxation Laws Amendment Act7 of 2010. See 3.9 and Binding Private Ruling 121 dated
14 September 2012 ‘Secondary Tax on Companies or Dividends Tax'.
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Generally, domestic dividends received by or accrued to holders of shares are exempt from
normal tax under s 10(1)(k)(i). However, there are some exceptions to this rule such as
certain dividends received from REITs! and controlled companies,*? certain dividends paid
to employees on restricted equity instruments under s 8C or in respect of services rendered,
cessions of dividends to companies and certain dividends received as part of a securities
lending arrangement or other similar derivative arrangements.*?

Foreign dividends may be exempt under s 10B.** A foreign dividend received by or accrued
to a person will, subject to s 10B(4), (5) and (6), be exempt from normal tax under s 10B(2) —

o if that person (whether alone or together with any other company forming part of
the same group of companies as that person) holds at least 10% of the total
equity shares and voting rights in the company declaring the foreign dividend
(the ‘participation exemption’), that foreign dividend is in respect of an equity
share and the foreign company is not entitled to a deduction for the dividend in
the country in which it is effectively managed [s 10B(2)(a) and the provisos to
s 10B(2)];

e if that person is a foreign company and the foreign dividend is paid or declared by
another foreign company that is resident in the sg guntry as that foreign

exceed all the amounts included in that resi
to the net income of the controlle ign\eompany declaring the dividend or
other companies which are inclu in because of an indirect holding
through that controlled foreign co ss the amounts specified in s 10B(2)(c)
and calculating net income witho rence to s 10B(3) [s 10B(2)(c)];

e to the extent that the f end is received by or accrues to that person in
respect of a listed share an not consist of a distribution of an asset in
specie. The exempt is uitable because foreign dividends (excluding

dividends in sp n-resident listed companies are generally subject

d)]; or

foreign dividend is received by or accrues to a company that
ct of a listed share and consists of the distribution of an

B(2)(e)].

Foreign dividends not exempt under s 10B(2) may, subject to s 10B(6), be partially exempt
under s 10B(3). The exempt portion of the dividend is determined by multiplying the foreign
dividend that is not otherwise exempt under s 10B(2) by the following proportions:

o 26/41% Natural persons, deceased estates, insolvent estates and trusts.

1 The term ‘REIT" is defined in s 1(1).

2" The term ‘controlled company’ is defined in s 25BB(1).

13 see s 10(1)(k)(i) for detail.

" Section 10B applies to specified dividends and foreign dividends received by or accrued to a
natural person, deceased estate, insolvent estate or trust on or after 1 March 2012 and received
by or accrued to any other person on or after 1 April 2012. See Interpretation Note 93 ‘The
Taxation of Foreign Dividends’ for a discussion of s 10B.

The Draft Rates and Monetary Amounts and Amendment of Revenue Laws Bill of 2017 proposes
changing this proportion to 25/ 45 with effective from years of assessment commencing on or
after 1 March 2017.

15
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e 13/28% Companies, and long-term insurers in respect of their company
policyholder funds, corporate funds and risk policy funds.’

e 15/30" Long-term insurers in respect of their individual policyholder funds.

The effect of the partial exemption under s 10B(3) is that foreign dividends received by or
accrued to a person, that are not exempt under s 10B(2), will generally be subject to a
maximum rate of tax of 20%"° thus giving a result similar to that produced by dividends tax.

A rebate for foreign tax payable on a foreign dividend (for example, a foreign dividend
withholding tax) may be available to a holder of shares under s 6quat when a foreign
dividend has been subject to normal tax in South Africa. One of the requirements of s 6quat
is that the foreign tax must be ‘proved to be payable’. In determining whether a foreign tax is
proved to be payable, regard must be had to the terms of the dividends article of any
applicable tax treaty. For example, if the foreign company withholds foreign tax of 25%
notwithstanding that the tax treaty limits the amount that may be withheld to 15%, South
Africa will not give credit for the excess 10% and the taxpayer will have to seek a refund
from the foreign jurisdiction. See Interpretation Note 18 ‘Rebates and Deduction for Foreign
Taxes on Income’ for more information on s 6quat.

1.7 Provisions of the Act that combat tax avoidanc lating ividends

Although not discussed in detail in this guide, the vario
of the Eighth Schedule aimed at combatting tax av
should be kept in mind when entering into share or di
following:

e Act and paragraphs
in relation to dividends
sactions. These include the

e Section 8E — Dividends on certai es and equity instruments deemed to be

income in relation to a recipient o ividends.
e Section 8EA — Dividends on backed shares deemed to be income in
relation to recipients of di nds.

e Section 8F — Interestfon hybrid debt instruments deemed to be dividends in

st deemed to be dividends in specie (see 3.7.2 f.).

aras (dd) and (jj) of the proviso — Dividends received by or
in respect of a restricted equity instrument as defined in

Section 10(1)(k)(i), para (ee) of the proviso — Dividends received by or accrued to
a company in consequence of a cession of the right to that dividend or the
exercise of a discretionary power by a trustee of a trust.

e Section 10(2)(k)(i), paras (ff) and (gg) of the proviso — Dividends received by or
accrued to a company on borrowed shares.

e Section 10(1)(K)(i), para (hh) of the proviso — A company incurs an obligation to
pay dividends when the obligation is determined wholly or partly with reference to
dividends received or accrued.

® The Draft Rates and Monetary Amounts and Amendment of Revenue Laws Bill of 2017 proposes

changing this proportion to 8 / 28 with effective from years of assessment commencing on or after
1 March 2017.

The risk policy holder fund was inserted by s 15(1) of the Taxation Laws Amendment Act 43 of
2014 with effect from 1 January 2016.

The Draft Rates and Monetary Amounts and Amendment of Revenue Laws Bill of 2017 proposes
changing this proportion to 10/ 30 with effective from years of assessment commencing on or
after 1 March 2017.

Applying the proposed amendments to s 10B(3) in the Draft Rates and Monetary Amounts and
Amendment of Revenue Laws Bill of 2017.

17
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e Section 10(1)(K)(i), para (ii) of the proviso — Dividends received by or accrued to a
person in respect of services rendered or to be rendered or in respect of or by
virtue of employment or the holding of any office.

e Section 22B — Dividends treated as income on disposal of certain shares.

e Section 24BA(3)(b) — Transactions under which assets are acquired as
consideration for shares issued.

e Paragraph 19 of the Eighth Schedule — Losses on disposal of certain shares.

e Paragraph 43A of the Eighth Schedule — Dividends treated as proceeds on
disposal of certain shares.

See 3.8 for a discussion of s 64EB which aims to combat dividends tax avoidance.

N
N
Q-Gz\
?\
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Chapter 2
Scope and definitions (ss 1(1) and 64D)

2.1 Introduction

The introduction of dividends tax led to the substitution of the definition of ‘dividend’ in s 1(1),
as well as the introduction or amendment of certain related definitions in ss 1(1) and 64D.
The definitions introduced in s 64D became effective on 1 April 2012. A definition of
‘dividend’ was also introduced in s 64D for purposes of dividends tax.

The following definitions are discussed below:

Definition Section Paragraph in this guide
company 1(1) 221
contributed tax capital (CTC) 1(2) 2.2.2
dividend 1(1) 2.2.3
equity share 1(1) 2.2.4
foreign dividend 1(1) 2.2.5
JSE Limited Listings Requirements 1(1) 2.2.6
listed company 1(1) 2.2.7
listed share 1(1) 2.2.8
return of capital 1(1) 2.2.9
share 2.2.10
beneficial owner 23.1
dividend 2.3.2
dividend cycle 2.3.3
effective date 2.3.4
regulated intermediary?° 2.3.5
STC credit 2.3.6

Company Law reform

Under the Companies Act
distribution.”* Under s 4

idends could be declared only from profits available for
e Companies Act a company is now prohibited from
making a distribution® on it reasonably appears that the company will not satisfy the
solvency and liqui tsprovided for in that Act immediately after completing the
proposed distribution s that the Companies Act allows a company to declare a
dividend even if no profits are available for distribution.

Dividends vs CTC

The definition of ‘dividend’ in s1, as it read before 1 January 2011, relied on capital
maintenance concepts. A distribution out of share capital and share premium did not
constitute a dividend while a distribution out of divisible profits constituted a dividend.

The definition of ‘dividend’ in s 1(1) that came into operation on 1 January 2011, and which
has been amended with effect from 1 April 2012, treats any amount transferred or applied by
a company that is a resident in respect of a share as a dividend unless, amongst others, it
results in a reduction of CTC. This rule includes amounts transferred or applied during the
lifetime of a company as well as amounts transferred or applied during liquidation, winding-
up or deregistration of a company.

% The definition of ‘regulated intermediary’ was amended by s 73(1) of the Taxation Laws

Amendment Act 25 of 2015 with effect from 8 January 2016 to include a portfolio of a hedge fund
collective investment scheme in para (g) of that definition.

See the Comprehensive Guide to Secondary Tax on Companies for a discussion of ‘profits
available for distribution’.

The term ‘distribution’ is defined in s 1 of the Companies Act.

21

22
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CTC is a tax concept and broadly represents the amounts contributed to the company in
exchange for the issue of its shares.

A transfer or application by a company of an amount comprising a dividend may be subject
to dividends tax while a transfer or application of an amount of CTC may have CGT
consequences for the holders of shares.

2.2

Definitions [s 1(1)]

2.2.1 Definition —‘company’

‘“[Clompany” includes—

(@ any association, corporation or company (other than a close corporation)
incorporated or deemed to be incorporated by or under any law in force or
previously in force in the Republic or in any part thereof, or any body
corporate formed or established or deemed to be formed or established by or
under any such law; or

(b) any association, corporation or company incorporated under the law of any
country other than the Republic or any body formed or established
under such law; or

(©) any co-operative; or

(d) any association (not being an associatio ferred*to in paragraph (a) or (f))
formed in the Republic to serve a speci purpose, beneficial to the public or
a section of the public; or

(e) any—
a ......
(ii) portfolio comprised 4 investment scheme carried on outside the
Republic that i e to a portfolio of a collective investment
scheme |j i ion bonds or a portfolio of a collective investment

scheme pursuance of any arrangement in terms of which
public (as defined in section1l of the Collective

es Control Act) are invited or permitted to contribute to

> of a collective investment scheme in property that qualifies as a
s defined in para 13.1(x) of the JSE Limited Listings Requirements;

or

)] a close corporation,

but does not include a foreign partnership;’

The definition of ‘company’ in s 1(1) is relevant for purposes of determining, amongst
others, —

¢ which companies have ‘shares’ as defined in s 1(1) (see 2.2.10);

e which amounts transferred or applied by a company for the benefit or on behalf of
any person in respect of a share in that company constitute a ‘dividend’ as
defined in s 1(1) (see 2.2.3);

e which companies will be liable to account for dividends tax under s 64E(1)
(see 3.1 for examples of the companies that may be subject to dividends tax);
and

¢ which dividends are exempt from dividends tax under s 64F(1)(a) or s 64FA(1)(a)
(see 4.1.1 and 4.3.1).
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2.2.2 Definition —‘contributed tax capital’

Cu

[Clontributed tax capital”, in relation to a class of shares in a company, means—

@ in relation to a class of shares issued by a company, in the case of a foreign
company that becomes a resident on or after 1 January 2011, an amount
equal to the sum of—

(i) the market value of all the shares in that company of that class
immediately before the date on which that company becomes a resident;

(ii) the consideration received by or accrued to that company for the issue of
shares of that class on or after the date on which that company becomes
a resident; and

(iii) if the shares of that class include or consist of shares that were converted
from another class of shares of that company to that class of shares—

(@aa) any consideration received by or accrued to that company in
respect of that conversion; and

(bb) the amount contemplated in subparagraph (cc) that was
determined in respect of shares of the other class of shares that
were so converted,

reduced by so much of that amount as—

(aa) the company has transfeied onpor the date on which the
company becomes a resi thedenefit of any person holding
a share in that company of th in respect of that share;

(bb)  has by the date ansfer been determined by the directors of
the company,or o) her person or body of persons with
comparable al [ be an amount so transferred; and

ertible class of shares some of the shares of
en converted to another class of shares, so much of
templated in this paragraph in respect of that
lass of shares immediately prior to that conversion as
at amount the same ratio as the number of shares so
erted bears to the total number of that convertible class of
shares prior to that conversion; or

(cc) inthec

(b)

a class of shares issued by a company, in the case of any other
an amount equal to the sum of—

the stated capital or share capital and share premium of that company
immediately before 1 January 2011 in relation to shares in that company
of that class issued by that company before that date, less so much of
that stated capital or share capital and share premium as would have
constituted a dividend, as defined before that date, had the stated capital
or share capital and share premium been distributed by that company
immediately before that date;

(i) the consideration received by or accrued to that company for the issue of
shares of that class on or after 1 January 2011; and

(i) if the shares of that class include or consist of shares that were converted
from another class of shares of that company to that class of shares—

(aa) any consideration received by or accrued to that company in
respect of that conversion; and

(bb) the amount contemplated in subparagraph (cc) that was
determined in respect of shares of the other class of shares that
were so converted,

Comprehensive Guide to Dividends Tax (Issue 2) 11



12

reduced by so much of that amount as—

(aa) the company has transferred on or after 1 January 2011 for the benefit
of any person holding a share in that company of that class in respect
of that share;

(bb)  has by the date of the transfer been determined by the directors of the
company or by some other person or body of persons with comparable
authority to be an amount so transferred; and

(cc) inthe case of a convertible class of shares some of the shares of which
have been converted to another class of shares, so much of the
amount contemplated in this paragraph in respect of that convertible
class of shares immediately prior to that conversion as bears to that
amount the same ratio as the number of shares so converted bears to
the total number of that convertible class of shares prior to that
conversion:

Provided that the amount transferred by a company as contemplated in
paragraph (a) or (b) for the benefit of a person holding shares of any class of
shares of that company must not exceed an ameuit that bears to the total of
) that class of shares
immediately before the transfer the same ratioa mber of shares of that
class held by that person bears to the to shares of that class;

CTC is a tax concept unrelated to any accounting o vV treatment. A company
could elect to reduce its CTC, yet for accounting p he amount out of profits.
um account for accounting
less the directors elect that the
. ompany’s CTC cannot become a

further payments to holders of shares
ot be determined to be an amount of CTC.

purposes will not represent a reduction of jts
company’s CTC be reduced by an equival
negative figure. Once the CTC is reduced t
will represent dividends because the tramsfe

CTC, in relation to a class of shargs in a company, is determined for —

e a foreign company_that, becomes a resident on or after 1 January 2011 (see a.,
c.,d. and e. be

=

e any other com ., C., d. and e. below).

Under para (b) of th
natural person, which

of ‘resident’ in s 1(1), a ‘resident’ is a person, other than a

e isincorporated, established or formed in South Africa; or
e has its place of effective management in South Africa.?®

Certain companies are specifically excluded from the definition of ‘resident’ in para (b) of the
definition of that term.

a. CTC in relation to a class of shares issued by a foreigh company that becomes
aresident on or after 1 January 2011 (para (a) of the definition of ‘contributed
tax capital’)

The CTC in relation to a class of shares issued by a foreign company which becomes a
resident on or after 1 January 2011 is an amount equal to the sum of —

o the market value of all the shares in that company of that class immediately
before the date on which the company becomes a resident;

e the consideration received by or accrued to that company for the issue of shares
of that class on or after the date on which the company becomes a resident

% see Interpretation Note 6 ‘Resident — Place of Effective Management (Companies)’.
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(see b. below for a discussion of consideration received by or accrued to a
company for the issue of shares); and

e any consideration received by or accrued to that company on the conversion of
shares from another class to that class of shares and an amount of CTC relating
to the shares so converted immediately before the conversion (see b. below for a
discussion of the increase of CTC on the conversion of a class of shares);24

e reduced by the amounts transferred on or after the date on which the company
becomes a resident for the benefit of any person holding a share in that company
of that class in respect of that share, as determined by the date of transfer by the
directors of the company or by any other person or persons with comparable
authority to be a reduction of CTC (see b. below for a discussion of CTC
transferred); and

e reduced by an amount of CTC relating to shares converted to another class of
shares (see b. below for a discussion of CTC reduced on the conversion of a
class of shares).”

Example — CTC of a company that becomes a resident on o January 2011
Facts:

Company A transferred its place of effective managem us to South Africa on
29 April 2016. The market value of the issued shage ny A was R1 million on
for R500 000. Company A
May 2016 and the board of
of Company A.

made a distribution of R200 000 to its holders har

directors determined that the distribution redu t
Result:

The CTC of Company A on 31 May 2016%sfCalculated as follows:

R
Market value of shares on 28 April 2016 1 000 000
Consideration received for s s\ssued on 29 April 2016 500 000
Less: Distribution of CTC (200 000)
CTC of Company Aon 3 1 300 000

b. CTCin relati
(para (b) of th

The CTC in relation to avclass of shares issued by a company that is a resident is an amount
equal to —

s of shares issued by a company that is a resident
efinition of ‘contributed tax capital’)

e the stated capital or share capital and share premium of that company
immediately before 1 January 2011 in relation to shares in that company of that
class issued by that company before that date;

¢ less so much of that stated capital or share capital and share premium as would
have constituted a ‘dividend’ as defined before 1 January 2011 had the stated
capital or share capital and share premium been distributed by that company
immediately before 1 January 2011 (‘tainted’ stated capital, or ‘tainted’ share
capital and ‘tainted’ share premium);

e plus the consideration received by or accrued to that company for the issue of
shares of that class on or after 1 January 2011,

* This element of the definition was inserted by s 1(1)(d) of the Taxation Laws Amendment Act 43

of 2014 with effect from 20 January 2015.
This element of the definition was inserted by s 1(1)(e) of the Taxation Laws Amendment Act 43
of 2014 with effect from 20 January 2015.

25
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¢ plus any consideration received by or accrued to that company on the conversion
of shares from another class of shares to that class and a proportionate amount
of CTC immediately before conversion relating to the shares so converted;*

e less CTC transferred on or after 1 January 2011 for the benefit of any person
holding a share in that company of that class in respect of that share, as
determined by the date of transfer by the directors of the company or by any
person or persons with comparable authority to be a reduction of CTC; and

e less an amount of CTC relating to shares converted to another class of shares.?’

Stated capital or share capital and share premium immediately before 1 January 2011

A company’s CTC immediately before 1 January 2011 is determined as the sum of the
company’s stated capital or share capital and share premium in relation to shares issued
before 1 January 2011.

Shares could have been issued under the Companies Act, 1973 with a par value or for no
par value. The entire amount received for the issue of shares for no par value would
constitute stated capital. Amounts received for the issue of sharesgwith a par value had to be

The amount of CTC of a company immediately befo 011 must be reduced by
the amount of stated capital or share capital and shar ' s would have constituted a
‘dividend’ as defined before 1 January 2011, had th capital or share capital and
share premium been distributed immediately ary 2011.

Under the definition of ‘dividend’ ins 1 asitr re its amendment on 1 January 2011,%
any amount transferred from a compa r undistributed profits to the company’s
stated capital, share capital or sh m account was deemed to be a profit available

for distribution for tax purposes
case may be. Reserves or undi rofits so transferred are generally referred to as
al or ‘tainted’ share premium (capitalised profits).
The return of such an
dividend for those holder
ensure that distributal

stated capital, share

and not as a return of capital. The purpose was to
es retained their character despite being transferred to the
are premium account.?

% This element of the definition was inserted by s 1(1)(g) of the Taxation Laws Amendment Act 43

of 2014 with effect from 20 January 2015.

This element of the definition was inserted by s 1(1)(h) of the Taxation Laws Amendment Act 43

of 2014 with effect from 20 January 2015.

Paragraph (i) of the first proviso to the definition of ‘dividend’.

* See Liberty Investors Ltd (In members’ voluntary liquidation) v C: SARS 2006 (2) SA 1 (SCA), 67
SATC 313.

27
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A company’s ‘tainted’ stated capital or ‘tainted’ share capital and ‘tainted’ share premium
immediately before 1 January 2011 is made up as follows:

e Any amount transferred on or after 1 January 1974 (but before 1 January 2011)
from the company’s reserves or undistributed profits (excluding share premium)
to its stated capital, share capital or share premium account. It includes the
following types of transfers:

» Transfers which did not result in the paying up of capitalisation shares, for
example, with par value shares, a transfer to the share premium account
or, with no par value shares, a transfer to the stated capital account.*

» Transfers which resulted in the paying up of equity capitalisation shares.
An amount applied in paying up capitalisation shares that were non-
equity shares was not regarded as ‘tainted’ share capital because the
issue of non-equity capitalisation shares, for example, non-participating
preference shares, was a ‘dividend’ as defined in para (b) of the definition
of ‘dividend’ as it read before 1 January 2011.%" The definition of ‘equity
share capital’ in s 1, before its substitution on 1 January 2011 with the
definition of ‘equity share’, meant, in relationgte, a company, its issued
share capital and in relation to a close corpe its members’ interest,

respects capital carried any right to p eyoid a specified amount
in a distribution, and the expressio ' ' was to be construed
accordingly.

e Any portion of the equity share capital andyshare” premium of a company (the
resultant company) that acquired4all ets from another company (the
amalgamated company) arising ‘amalgamation transaction’ as defined in
s 44(1), that was deemed to be it not of a capital nature available for

premium, before 1 January 2 to the extent that it represented a distribution of
its ‘tainted’ statedges nted’ share capital or ‘tainted’ share premium. A
ed capital, or share capital or share premium, could
of the —

the nominal value of its share capital; or

ent of all or a portion of its share premium account.

% Under s 75(1)(b) of the Companies Act, 1973 a company could increase its share capital

constituted by shares of no par value by transferring reserves or profits to the stated capital
account, with or without a distribution of shares.

Read with paras (e) and (h) of the definition of ‘dividend’.

Section 44(9A) was deleted by s 63(1)(b) of the Taxation Laws Amendment Act 7 of 2010 with
effect from 1 January 2011.

31
32
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Example — Calculation of ‘tainted’ share capital and ‘tainted’ share premium

Facts:

ABC Ltd's balance sheet reflected the following as at 31 December 2010:

R

Share capital:
— 10 000 shares of R1 each 10 000
— 10 000 capitalisation shares of R1 each issued out of revenue reserves 10 000
Share premium:
— Premium on original issue of shares 10 000
— Transferred from revenue reserves upon issue of capitalisation shares 5 000
Revenue reserves 5 000

40 000
Result:

ABC Ltd had capitalised profits (‘tainted’ share capital and ‘tainted’ share premium) available
for distribution as follows:

R
Capitalisation shares issued out of revenue reserves 10 000
Revenue reserves in share premium account upon issue
capitalisation shares 5 000
‘Tainted’ share capital and ‘tainted’ share premium on'81 Dece r 2010
that would have constituted a ‘dividend’ as defined in s\4 if uted

before 1 January 2011. This amount must ther cluded from CTC. 15 000

ABC Ltd’s opening balance of CTC at 1 Jan 1 comprised the following:

Share capital 20 000
Share premium 15 000
Less: Amount that would have cofstitute idend if distributed before

1 January 2011 (15.000)
CTC 20 000

Consideration recei
1 January 2011

CTC of a company is i
for the issue of its shar

by oraccrued to the company for the issue of its shares on or after

reased by the consideration received by or accrued to that company
on or after 1 January 2011.

In Ogus v SIR*® the word ‘consideration’ was held, in the context of donations tax, to mean
the quid pro quo given under a reciprocal obligation.

Consideration for the issue of shares could include, amongst other things, —
e cash;
e the market value of an asset received by or accrued to the company;** or

¢ the value of services provided to the company.

Section 40 of the Companies Act governs the consideration payable for shares. Before a
company may issue shares the board must determine the consideration for the shares,

%1978 (3) SA 67 (T), 40 SATC 100.

% See WH Lategan v CIR 1926 CPD 203, 2 SATC 16; Cactus Investments (Pty) Ltd v CIR 1999 (1)
SA 315 (SCA), 61 SATC 43; CIR v People’s Stores (Walvis Bay) (Pty) Ltd 1990 (2) SA 353 (A), 52
SATC 9; C: SARS v Brummeria Renaissance (Pty) Ltd & others 2007 (6) SA 601 (SCA), 69 SATC
205 and C: SARS v Labat Africa Ltd [2012] 1 All SA 613 (SCA), 74 SATC 1.
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which consideration must be ‘adequate’.®® It is only when shares are fully paid that the
company may issue the relevant shares. However, as noted above, payment need not be
only in the form of cash, but could include payment in the form of assets or the rendering of
services. Few difficulties should arise in recognising payments in the form of assets
transferred or services rendered as consideration for the issue of shares, which would
constitute CTC. However, difficulty can be experienced when the consideration for the
shares is in the form of —

e an instrument, such as a promissory note, the value of which can be realised by
the company only at a later date; or

e an agreement for the rendering of future services, future benefits or future
payment by the subscribing party.

When the consideration is in the form of such an instrument, future services, future benefits
or future payment, the consideration for the shares is regarded as having been received by
the company only to the extent that the value of the instrument has been realised or the
subscribing party to the agreement has fulfilled its obligations under the agreement.*

Importantly, as soon as the company receives the instrumen
future services, future benefits or future payment, it is reqe
transfer them to a third party to be held in trust and late
party in accordance with the trust arrangement.®’
required to be issued before the receipt of any actua
restrictions apply in relation to those shares. These r
the value of the instrument is wholly or partially rgali uture services future benefits
or future payments are effected. Thus, for ex '
may not be exercised, the shares may not

eement in respect of
sue the shares and
to the subscribing
that the shares are

Shares that have been issued but [ st in these circumstances may be transferred to
the subscribing party only when

or the subscribing party has fulfilléd its obligations under the agreement.*

The view is held that
circumstances will constlt
negotiable or the su

sideration payable in respect of shares issued in these
y to the extent that the relevant instrument has become
rty has fulfilled its obligations under the agreement.

The CTC of a compa
since no consideration

not increased if capitalisation shares are issued by that company,
received for the issue of capitalisation shares.*

Example 1 — Consideration received by or accrued to a company for the issue of its
shares

Facts:

Individual X contributed R100 cash for shares in company Y.

Result:
The contribution of R100 is added to the CTC of Company Y.

35
36
37
38

Section 40(1)(a) of the Companies Act.

Section 40(5)(a) of the Companies Act.

Section 40(5)(b) of the Companies Act.

Section 40(6) of the Companies Act.

¥ Section 40(6)(d)(ii) of the Companies Act.

0 see Binding Private Ruling 201 dated 13 August 2015 ‘Issue of Capitalisation Shares’.
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Example 2 — Consideration received by or accrued to a company for the issue of its
shares

Facts:

Individual B acquired 100 ordinary shares in Company C. As consideration for the shares
issued, Individual B transferred an asset with a market value of R150 000 to Company C.
The asset was acquired by Individual B for R100 000.

Result:

The consideration that Company C receives in exchange for the issue of shares constitutes
CTC. The consideration is the market value of the asset transferred by B of R150 000. The
CTC of Company C therefore increases by R150 000.

Note:

Company C's CTC would also have increased by R150 000 if Individual B had rendered
services to Company C to the value of R150 000 as consideration for the shares.

Example 3 — Consideration received by or accrued to a co r the issue of its
shares

Facts:

Company X owed R100 000 to Company A on loan @c . Company X issued shares to
the value of R100 000 to Company A in discharge of the a owing to Company A.

Result:
The CTC of Company X increased by R10 0,%Being the amount that accrued to it as a
result of the discharge of the loan in exehan the’issue of the shares to Company A.

Consideration received or accrued on the.conversion of shares from another class of shares
and an amount of CTC relating tothe sharés so converted

s issued by a company includes the consideration
ny on the conversion of shares from another class of
An amount of CTC relating to the shares so converted must
of shares. The formula to calculate an amount of CTC that
is as follows:

shares to that class
be added to the CT
relates to the shares

‘Amount of CTC relating to shares converted = CTC of class of shares converted immediately
before the conversion / total number of shares of the convertible class of shares immediately
before the conversion x the number of shares converted.’

CTC transferred to holders of shares on or after 1 January 2011

The CTC of a company is reduced by any amount of CTC that is transferred on or after
1 January 2011 for the benefit of any person holding a share in that company of that class in
respect of that share.

In order for a transfer to constitute a reduction of a company’s CTC, the directors or any
person or persons with comparable authority must by the date of transfer determine that
such a transfer constitutes a transfer of CTC. Without this determination, no reduction of
CTC can occur and the amount transferred will be a dividend potentially subject to dividends
tax, or STC if transferred before 1 April 2012. In order for this determination to be valid it
must be made by the date of transfer.

Paragraph 76(4) of the Eighth Schedule provides that —

e a company that makes a distribution to any other person on or after 1 April 2012,
and
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e a person that pays a distribution to any other person on behalf of a company on
or after 1 April 2012,

must by the time of the distribution or payment notify that other person in writing of the extent
to which the distribution or payment constitutes a ‘return of capital’.
A distribution of CTC qualifies as a ‘return of capital’ as defined in s 1(1), to the extent that
the amount transferred does not constitute —

e shares in the company itself (for example, capitalisation shares); or

¢ the acquisition by a listed company of its own securities on the JSE under the
circumstances contemplated in subparagraph (b) of para 5.67(B) of s5 of the
JSE Limited Listings Requirements (see 2.2.3 and 2.2.9).

Example 1 — CTC transferred to holders of shares

Facts:
Company A’s balance sheet reflects the following:
R
Share capital (100 000 shares subscribed for in cash) 100 000
Retained income 200 000
300 000

the shares was to be transferred from the co

Result:
The amount of R10 000 (100 000 x x R1) transferred to the holders of shares
constitutes a reduction of Compa, . The CTC of Company A after the share buy-

back is R90 000 (R100 000 — R10 000 balance of the consideration of R20 000
(100 000 x 10% x R2) constitutesta dividend.

Company A bought back 10% of its shares at R3 a share’{Lhegboard of directors passed a
resolution by the date of transfer which provided that RI\a share of the consideration paid for
n .

Example 2 — CTC trans @gholders of shares
Facts:
Company E issued number of equity shares to its two holders of shares upon
formation for a subscription price of R100 000 each.

Subsequently Company E bought back 10% of each holder’s shares and paid them R30 000
each. By the date of transfer the board of directors determined that R10 000 of the R30 000
paid to each holder constituted a reduction of the CTC of Company E.

Result:

The CTC of Company E subsequent to the share buy-back is calculated as follows:

R
CTC before the share buy-back (R100 000 x 2) 200 000
Less: CTC transferred to holders of shares (R10 000 x 2) (20 000)
CTC after the share buy-back 180 000

The dividend portion of the amounts paid to the holders of shares is calculated as follows:

Total amount transferred to holders of shares (R30 000 x 2) 60 000
Less: CTC transferred (R10 000 x 2) (20 000)
Total amount of dividend 40 000
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Note:

The full amount of R60 000 would have constituted a dividend if the directors did not
determine by the date of transfer that R10 000 of the amount transferred to each holder of
shares constituted a transfer of CTC.

CTC reduced on the conversion of one class of shares to another

The CTC of a class of shares in a company must be reduced by an amount of CTC relating
to shares of that class that were converted to another class of shares. The formula to
calculate the amount of CTC relating to the shares converted is as follows:

‘Amount of CTC relating to shares converted = CTC of class of shares converted immediately
before the conversion / total number of shares of the convertible class of shares before the
conversion x the number of shares converted.’

Example — Calculation of CTC on the conversion of one class of shares to another
Facts:

Company A had an issued share capital of 100 Class A share
the holder of the Class A shares was given the option to conve ares to 50 Class B
shares. C exercised this option and the conversion took glace al ofisideration of R2 000.
The CTC of the Class A and Class B shares amounted:to 000 'and R5 000 immediately
before the conversion.

)0 Class B shares. C,

Result:

The CTC of the Class A and Class B shases Company A after the conversion of the
shares is determined as follows:

R

CTC of Class A shares:

CTC immediately before the conversion 1000
Less: Amount of CTC relati th converted (Note) (500)
CTC of Class A shares onversion 500
CTC of Class B sha

CTC immediately bef nversion 5000
Consideration receivedidor the conversion of the Class A shares 2 000
Amount of CTC relating Yo the Class A shares converted (Note) 500
CTC of Class B shares after the conversion of the Class A shares 7 500

Note:

The amount of CTC relating to the 50 Class A shares converted to the Class B shares is
calculated as follows:

Amount of CTC relating to shares converted =CTC of class of shares converted
immediately before the conversion / total number of shares of the convertible class of shares
before the conversion x the number of shares converted.

[R1 000/ 100 x 50] = R500.
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C. Class-by-class and pro-rata CTC rules

CTC is defined in relation to a class of shares issued by a company.* A company that has
issued several classes of shares must maintain a separate record of CTC on a per-class
basis. CTC created by virtue of an ordinary share issue cannot, for example, be allocated or
reallocated to preference shares. Similarly, distributions in respect of preference shares
cannot be used to reduce the CTC associated with ordinary shares.

When a company makes a distribution out of CTC in respect of a given class of shares, the
CTC distributed will be allocated pro rata to the holders of that class of shares. That is, the
amount transferred for the benefit of or on behalf of a person beneficially owning the shares
must not exceed an amount that bears to the total amount of CTC attributable to that class of
shares immediately before the transfer, the same ratio as the number of shares held by that
person to the total number of shares in that class.

Example 1 — Class-by-class and pro-rata CTC rules

Facts:

Company Z. Company Z transferred R300 000 to X and board of directors
determined by the date of transfer that R200 000 constit er of the company’s
CTC. R100 000 (R300 000 — R200 000) constituted a diyi

Company Z has CTC of R600 000. X and Y respectively hold 609 .. d 40% of the shares in

Result:

The amount transferred to each holder of sh consists ‘'of a reduction of CTC and a

dividend which is calculated as follows:

Holder Holder
X Y
R R
180 000 120 000
(120 000) (80 000)
60 000 40 000

Total amounts transferred (R300
Less: Reduction in CTC (R200 0
Dividend amount (R100 00

Note:
The CTC distribute cated pro-rata between holders X and Y in accordance with the
percentage of shares ach holder in Company Z.

Example 2 — Class-by-€lass and pro-rata CTC rules
Facts:

Company A has two holders of ordinary shares (B and C) and one holder of preference
shares (D). B owns 25 ordinary shares and C owns the remaining 75 ordinary shares.
Company A has CTC of R380 000 relating to its ordinary shares and R150 000 relating to its
preference shares. A distribution of R200 000 was made to the holders of ordinary shares
under a resolution passed by the board of directors stating that R60 000 of the distribution
constituted a reduction in CTC.

' Under s 37(1) of the Companies Act all of the shares of any particular class authorised by a

company have preferences, rights, limitations and other terms that are identical to those of other
shares of the same class.
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Result:
The amount of CTC transferred to holders B and C is calculated as follows:

R
CTC transferred to B (R60 000 x 25%) 15 000
CTC transferred to C (R60 000 x 75%) 45 000
Total reduction in CTC 60 000

The CTC associated with the ordinary shares is reduced to R320 000 (R380 000 — R60 000)
after the distribution.

The dividend portions of the distributions are calculated as follows:

R
Dividend transferred to B [(R200 000 — R60 000) x 25%] 35 000
Dividend transferred to C [(R200 000 — R60 000) x 75%] 105 000
Total dividend distribution (R200 000 — R60 000) 140 000

The CTC associated with the preference shares is unaffected.

Example 3 — Class-by-class and pro-rata CTC rules
Facts:

Y holds 50 ordinary shares in Company X. Compan hag”a total issued capital of
250 ordinary shares. The CTC in respect of the ordinafy sh is R400 000. Under a share
buy-back, Y surrenders all 50 shares for R10 he, board of directors determines that
the R100 000 is distributed from CTC.

Result:

The reduction in CTC may not e e holder's pro-rata share in the CTC of the
company. The amount of CTC distributedds therefore R80 000 (R400 000 x 50 shares / 250
total shares in that class). The balance of R20 000 (R100 000 — R80 000) is a dividend.
Example 4 — Class-by- ro-rata CTC rules

Facts:

Upon formation Com ed five ordinary shares to B at R100 000 a share. The issue
of the five shares to sulted in CTC of R500 000 (5 x R100 000) for Company A. A few
months later Company A issued five ordinary shares to C at R80 000 a share. The issue of
the five shares to C resulted in an increase in CTC of R400 000 (5 x R80 000) for
Company A. B and C are the only holders of shares in Company A. Two years later
Company A distributed R200 000 to holders of its shares and by the date of transfer the

directors determined that R90 000 was a distribution of CTC.

Result:

The CTC is allocated to the holders of shares in accordance with the number of shares held
by each holder of shares and not in accordance with the consideration paid for the shares.
CTC is therefore distributed to B and C as follows:

R
CTC allocated to B (R90 000 x 50%) (Note) 45 000
CTC allocated to C (R90 000 x 50%) (Note) 45 000

Each holder of shares received a dividend of R55 000 (distribution of R100 000 per holder of
shares — CTC of R45 000 per holder of shares).
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Note:

5 shares / 10 shares (total number of shares in that class of shares).

Example 5 — Class-by-class and pro-rata CTC rules
Facts:

Company Z has one holder of ordinary shares (A) and one holder of preference shares (B).
Company Z has CTC of R150 relating to its ordinary shares and CTC of R380 relating to its
preference shares. As part of the company’s resolution when making a distribution of R200
to its holder of ordinary shares, Company Z allocated the CTC of R150 relating to the
ordinary shares and R50 of the CTC relating to the preference shares, to holder A.

Result:

Only R150 is a reduction of CTC in relation to holder A. The balance of R50 (R200 — R150)
is a dividend, since it does not relate to CTC of the ordinary shares. After the distribution the
CTC relating to the ordinary shares is reduced to nil, while the CTC relating to the
preference shares remains at R380.

d. Reductions in CTC

In order for a transfer from a company to a holder of s te a reduction of CTC
and accordingly not comprise a dividend, the definiti uires that the directors or
persons with comparable authority determine that the nstitutes a transfer of CTC.
Without this determination, which could, for exa theform of a company resolution,
no reduction of CTC can occur and the am sferred will constitute a dividend
potentially subject to dividends tax, or STCyf t ferred before 1 April 2012. In essence,
therefore, this requirement amounts to a teral company election. In order for this
determination to be valid, it must be m ate of the transfer by the company to the
holders of shares. The determin of What constitutes CTC or a dividend may well be
divorced from reality and is d@ne in ently of any accounting or company law
considerations. A company ma example, be able to return share premium to its holders
of shares as a dividend b etefmiming that such return of share premium constitutes a
transfer of CTC. Similarl @ an be distributed from an accounting perspective but be
determined to be a transferdfom CTC for tax purposes assuming the taxpayer has sufficient
CTC available.

e. Company reorganisation rules
Special rules apply for the calculation of CTC in an —
e asset-for-share transaction under s 42 (see 10.2);
¢ amalgamation transaction under s 44 (see 10.3.1); and

e unbundling transaction under s 46 (see 10.4.1).

2.2.3 Definition — ‘dividend’

‘“[Dlividend” means any amount transferred or applied by a company that is a resident
for the benefit or on behalf of any person in respect of any share in that company, whether
that amount is transferred or applied—

@ by way of a distribution made by; or
(b) as consideration for the acquisition of any share in,

that company, but does not include any amount so transferred or applied to the extent
that the amount so transferred or applied—

(i) results in a reduction of contributed tax capital of the company;

(ii) constitutes shares in the company; or
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(i) constitutes an acquisition by the company of its own securities by way of
a general repurchase of securities as contemplated in subparagraph (b)
of paragraph 5.67(B) of section5 of the JSE Limited Listings
Requirements, where that acquisition complies with any applicable
requirements prescribed by paragraphs 5.68 and 5.72 to 5.84 of section 5
of the JSE Limited Listings Requirements;

The definition of ‘dividend’ in its current form, that is incorporating the concept of CTC, was
introduced with effect from 1 January 2011. It is not concerned with the presence or absence
of profits, accounting treatment or company law considerations. It is an artificial tax concept.

Elements of a ‘dividend’ as defined in s 1(1)

A dividend is any —
e amount (see a. below),
o transferred or applied by a company that is a resident (see b. below),
o for the benefit or on behalf of any person (seec. b

e in respect of any share in that company (see d gbelo
The definition of ‘dividend’ has specific inclusions an ns (see e. and f. below).

The meaning of the word ‘amount’ was judicially c ered in WH Lategan v CIR* in
relation to its use in the definition of ‘gross in d the following dictum of Watermeyer J
.43

has been cited with authority in a num

a. Amount

‘In his Lordship’s opinion th ount” had to be given a wider meaning and must
include not only money bu every form of property earned by the taxpayer,
whether corporeal or incorp

In Cactus Investments (P the court held that in order to comprise an ‘amount’,
rights of a non-capital na ‘capable of being valued in money’. Similarly in CIR v
People’s Stores (Walwvis Ba ty) Ltd* the court held that in order to be included in gross
income an amount ch a nature that a value can be attached to it in money.

In C: SARS v Brummefia Renaissance (Pty) Ltd & others* it was held that it did not follow
that if a receipt or accrual cannot be turned into money, it had no money value.*’ The ‘turn
into money’ test was merely one of the tests for determining whether an accrual had a
money value. The court confirmed that the test was objective, not subjective.

The same meaning should be ascribed to the word ‘amount’ within its context in the
definition of ‘dividend’ in s 1(1).

21926 CPD 203, 2 SATC 16 at 19.

 See CIR v Butcher Bros (Pty) Ltd 1945 AD 301, 13SATC21 at 34 and CIR v
People’s Stores (Walvis Bay) (Pty) Ltd 1990 (2) SA 353 (A), 52 SATC 9 at 21.

* 1999 (1) SA 315 (SCA), 61 SATC 43.

51990 (2) SA 353 (A), 52 SATC 9.

62007 (6) SA 601 (SCA), 69 SATC 205.

7 See Interpretation Note 58 ‘The Brummeria Case and the Right to Use Loan Capital Interest
Free’.
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A dividend can therefore constitute the transfer of cash to a holder of shares or the transfer
of assets (dividend in specie). A dividend in specie paid by a company can include, amongst
other things, the transfer of the following:

e Shares held by a company in another company. See, however, 10.3.2 for special
rules dealing with the transfer of shares as part of an ‘amalgamation transaction’
under s 44 and 10.4.2 for special rules dealing with transfer of shares as part of
an ‘unbundling transaction’ under s 46.

e Debentures.
e Other movable or immovable assets.

e A loan account owing to the company.*®
The value to be placed on the transfer of assets as a dividend in specie is their market
value® (see 3.3 for a discussion of s 64E(3) dealing with the amount of a dividend in specie
for dividends tax purposes).

b. Transferred or applied by a company that is aresident

set, while the word
older of shares or a

The word ‘transferred’ encompasses a transfer of ownershipgo
‘applied’ would, for example, include the payment of a debt,owed
payment to a person providing a service to a holder of sh

The definition of ‘dividend’ in s 1(1) is limited to
company that is a resident. However, the definition of
dividend’ as defined in s 1(1), paid by a forei
extent that the foreign dividend does not co
(see 2.3.2).

sferred or applied by a
in s 64D includes a ‘foreign
in respect of a listed share to the
istribution of an asset in specie

C. For the benefit or on behalf of ers

The amount must be for the ‘ben If of any person’.
A person would benefit fr
example, a market-relate
derive a ‘benefit’, since th

accrual of a dividend but a person who pays, for
deration for an asset transferred by a company does not
gual quid pro quo.

An amount could b ed by a company ‘on behalf of a person if, for example, a
company pays a debt d by the beneficial owner to another person.

d. In respect of any share in that company

The term ‘share’ is defined in s 1(1) (see 2.2.10). An amount transferred or applied by a
company that does not have shares does not constitute a ‘dividend’ as defined in s 1(1).

The amount transferred or applied by a company must be transferred or applied ‘in respect
of’ a share in that company. It was held by Howie P in Stevens v C: SARS® that there is no
material difference between the expressions ‘in respect of’ and ‘by virtue of’ in para (c) of the
definition of ‘gross income’ in s 1(1) and that they both connote a causal relationship.>
Applying this construction to the definition of ‘dividend’, it is arguable that there must be a
causal relationship between the amount transferred or applied and the share.

An amount which is unrelated to a taxpayer’'s shareholding will not be derived ‘in respect of’
a share. For example, the purchase by a company of an asset at an arm’s length price from

® See Binding Private Ruling 198 dated 7 July 2015 ‘Distribution of a Debit Loan Account in

Anticipation of Deregistration of a Company’.
9" Lace Proprietary Mines Ltd v CIR 1938 AD 267, 9 SATC 349.
% 2007 (2) SA 554 (SCA), 69 SATC 1 at 7.
*' See also De Villiers v CIR 1929 AD 227, 4 SATC 86.
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a holder of shares on the same terms offered to the public would not constitute a dividend
because the amount transferred by the company to that holder would not have been
transferred ‘in respect of’ the holder’s shares in the company but by virtue of the arm’s length
acquisition by the company of the asset.

Another example arises when a holder of shares is an employee of the company and
receives remuneration for services rendered. The salary so transferred to the employee
would not be in respect of the employee’s shareholding but in respect of the employee’s
services and would therefore not constitute a dividend. Should a dividend, however, be
received by or accrued to a person in respect of services rendered, such dividend may not
qualify for the exemption from normal tax under para (ii) of the proviso to s 10(1)(k)(i). A
dividend not exempt from normal tax under s 10(1)(k)(i) will be exempt from dividends tax
under s 64F(1)(l) [see 4.1.12 for a discussion of s 64F(1)(I)].

As mentioned above, an amount transferred or applied by a company ‘for the benefit or on
behalf of any person in respect of any share of that company’ constitutes a ‘dividend’ as
defined in s 1(1). The ambit of the definition is wide and includes, for example, the waiver of
a loan owed by a beneficial owner of a share to the company if the reason for the waiver is
causally related to and hence in respect of a share in that com he waiver represents
the transfer of an amount by way of a distribution by the com

It follows that the transfer or application of an amount t onghe a person who is not
a holder of shares will comprise a dividend to the at it 1s causally related to a
shareholding in the company and is therefore ‘in a share. For example, a
donation made by a company to a person at,the instancefof a holder of shares would
constitute a ‘dividend’, and may also have a X implication. When an amount is
transferred or applied by a company at the inst older of shares as a donation to a

e of

e The amount transferred or
relation to the holder o es

the company represents a dividend in
ich is potentially subject to dividends tax.

¢ The donation by the campany iS deemed to be a donation by the person at whose
instance the donafi6 e (in this case the holder of shares) under s 57 for
purposes of dg @

Example 1 — Amou f
Facts:

E held all the shares inf€Company B and owed Company B R500 000. Company B reduced
the debt owing by E by R300 000 for no consideration.

Result:

The reduction of the debt by R300 000 by Company B is in respect of the shares held by E
in Company B and therefore constitutes a ‘dividend’ as defined in s 1(1). This amount does
not constitute a ‘donation’ as defined in s 55(1) for purposes of donations tax, since the debt
was reduced because of E being the sole holder of shares in Company B. The reduction of
the debt was not motivated by pure liberality.

Example 2 — Amount transferred or applied in respect of a share

Facts:

E holds 60% of the shares in Company B. At the instance of E, Company B makes a
donation of R100 000 to C who is E’s son.
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Result:

The amount of R100 000 is ‘transferred’ to C as a consequence of E’s shareholding in
Company B and therefore constitutes a ‘dividend’ as defined in s 1(1). The amount of
R100 000 transferred to C is deemed to be disposed of under a donation by E for donations
tax purposes under s 57.

e. Inclusions in the definition of ‘dividend’
Distributions made by a company (para (a) of the definition of ‘dividend’)

Paragraph (a) of the definition of ‘dividend’ includes any amount transferred or applied by a
company by way of a distribution. Typical examples of a distribution include —

e acommon law dividend;

e areturn of share capital, share premium or stated capital that is not determined to
be a distribution of the company’s CTC;

o the difference between the market value of an asset and its selling price when the
asset is sold at less than market value to the hold a share or to another
person on behalf of such holder;

e a donation of cash or assets to a holder of are O
such holder’s behalf;

ome other person on

o the waiver of debt owed by a holder of a share;

e a fractional share payment in re f @ scrip dividend®® (see Example 3
below).

The granting of a bona fide loan to t
defined in s 1(1). The failure to charge

share will not comprise a dividend as

est at’the official rate can, however, result in a

deemed dividend under s 64E(4) ilarlysythe buy-back by a company of its own shares
will not be a distribution, since the company acquires the shares as quid pro quo. However,
such a buy-back of shares i ically included in para (b) of the definition.

Example 1 — Any amoun sferred or applied by way of a distribution

Facts:

Company A distribute sh of R100 000 and other assets with a market value of R1 million
to holders of its shares.

Result:

The distribution of the cash of R100 000 and other assets of R1 million constitute a dividend
under para (a) of the definition of ‘dividend’ in s 1(1).

Example 2 — Any amount transferred or applied by way of a distribution

Facts:

During the process of liquidation Company X distributed cash of R500 000 and other assets
with a market value of R1 million to holders of its shares.

Result:

The distribution of the cash of R500 000 and other assets of R1 million constitutes a
dividend under para (a) of the definition of ‘dividend’ in s 1(1).

2 The term ‘scrip dividend’ as defined in the Definitions of the JSE Limited Listings Requirements

means a cash dividend incorporating an election on the part of shareholders to receive either
capitalisation shares or cash, with the default election being either shares or cash.
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Note:

Before 1 January 2011 s 64B(5)(c)(ii) provided an exemption from STC for a dividend
declared in the course or anticipation of liquidation, winding up, deregistration or final
termination of the corporate existence of a company out of capital profits attributable to the
disposal of an asset before 1 October 2001 or if disposed of after that date out of the portion
of the capital profit which accrued before 1 October 2001. A similar exemption existed if the
dividend was declared out of revenue profits earned in years of assessment ending on or
before 31 March 1993. For the period commencing on or after 1 January 2011 until
31 March 2012 these exemptions no longer applied for STC purposes.

A similar exemption is also not provided for under dividends tax legislation.

Example 3 — Any amount transferred or applied by way of a distribution
Facts:

Company A, a company listed on the JSE, declared a scrip dividend in terms of which its
holders of shares are entitled to receive a cash dividend of R0,25 per share or a scrip
alternative of 1,25880 shares for every 100 ordinary shares hel board of directors did
not determine that the distribution would reduce Company A’s

Individual X held 100 ordinary shares in Company
alternative. Individual X was entitled to 1,25880 (

to receive the scrip
new ordinary shares

receiving fractional share entitlements, fraction ' ents are rounded down and
fractions are paid out in cash. The fractional
to the fractional entitlement multiplied by th

The fraction rate for Company A’s
automatically applying rounding, Indivi
payment of R5,2114510 (0,258804 R20,1

nd is R20,1369821. Accordingly, after
received 1 scrip share and a fractional share
21).

Result:
The distribution of the ca nd, in the case of a person electing the cash dividend of
RO0,25 per share in lieu of crip alternative, constitutes a dividend under para (a) of the

definition of ‘dividen

The fractional share \payment of R5,2114510 to Individual X, who elected the scrip
alternative, is a cash payment and constitutes a dividend under para (a) of the definition of
‘dividend’ in s 1(1). The distribution of the 1 scrip share is excluded from the definition of
‘dividend’ under para (ii) of the exclusions from the definition of ‘dividend’, since it constitutes
a share in Company A (see 2.2.31.).
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Consideration for the acquisition of any share in a company — Share buy-backs (para (b) of
the definition of ‘dividend’)

Paragraph (b) of the definition of ‘dividend’ specifically includes any consideration given by a
company to holders of its shares for the buy-back of its own shares.>® The purchase of
shares by a subsidiary company in its holding company is not a share buy-back for purposes
of the glffinition of ‘dividend’, since the subsidiary company is not buying back its own
shares.

This inclusion in the definition of ‘dividend’ effectively applies only to non-JSE-listed shares
and those JSE-listed shares not covered by the exclusion of certain share buy backs as
discussed in f. below.

Example 1 — Any amount transferred or applied as consideration for the acquisition of
any share in the company

Facts:

Company C has issued share capital of 100 000 shares of R1 each all of which are held by
D. The board of directors of Company C passed a resolution g ing land and buildings
with a book value of R60 000 and a market value of R90 000 lurn for the acquisition
of some of Company C’s own shares.

Result:
The amount of R90 000, namely, the market value of\the nd buildings transferred by
Company C to D as consideration for the buy-b f itSyown Shares, constitutes a ‘dividend’

as defined in s 1(1).

Example 2 — Any amount transferred ,or applied as consideration for the acquisition of
any share in the company

Facts:

Company D has an issued share'\gapital of 100 000 shares of R1 each. Company D bought
back 10% of its shares at sh e directors did not use any part of the company’s

CTC for the purposes of

Company D paid R2 0 000 shares x 10% x R2 per share) to holders of its shares
as consideration for thg, buy-back of its own shares. The amount of R20 000 constitutes a
‘dividend’ as defined in s71(1).

Result:

f. Exclusions from the definition of ‘dividend’

The definition of ‘dividend’ does not include any amount transferred or applied by the
company to the extent that the amount so transferred or applied —

e results in a reduction of CTC of the company (para (i) of the exclusions);
e constitutes shares in that company (para (ii) of the exclusions); or

e constitutes an acquisition by a listed company of its own securities by way of a
general repurchase of its shares in specifically identified situations (para (iii) of
the exclusions).

% Certain share buy-backs have been identified as reportable arrangements — see GN 39650 of

3 February 2016 for detail.

Paragraphs 5.67 to 5.81 of s5 of the JSE Limited Listings Requirements must, however, be
complied with by the holding company if a subsidiary company purchases shares in that holding
company because under para 5.67(B) such purchase of shares is regarded as a repurchase of
securities under the JSE Limited Listings Requirements (see below).

54
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Reduction of CTC (para (i) of the exclusions)

The definition of ‘dividend’ does not include any amount transferred or applied by a company
to the extent that the amount so transferred or applied results in a reduction of CTC. An
amount transferred or applied by a company for the benefit of or on behalf of any person in
respect of a share will result in a reduction of CTC in relation to that class of shares only if
the directors of the company or some other person or body of persons with comparable
authority has by the date of transfer determined that the amount so transferred, reduced the
CTC of the company.*®

An amount can be determined to be a reduction of CTC only to the extent that a company
has CTC before the transfer. In other words, if the company does not have CTC, a transfer
cannot be deemed to be a reduction of CTC. In contrast, if the company has CTC and an
amount transferred from CTC is not determined by the date of the transfer of such amount to
be a transfer from CTC, it will not be treated as a reduction of CTC and will instead
constitute a dividend. Similarly, profits can be distributed from an accounting perspective but
be determined to be a transfer from CTC for tax purposes assuming the taxpayer has
sufficient CTC available.

The distribution of an amount of CTC by a company will con
holder of shares for CGT purposes. Under a share bu
comprise the proceeds on disposal of the shares und
assuming that the amount is of a capital nature. While \
a holder of shares under a general repurchase by a liste is not a return of capital
as defined, it is treated in the same way as a return oficap r CGT purposes, that is, as
proceeds. In a situation other than a share b e return of capital is treated as a
reduction in the base cost of the shares underipara f the Eighth Schedule. A return of
capital received or accrued after the eS@have been disposed of following the
deregistration or liquidation of the company i atedl as a capital gain under para 77 of the
Eighth schedule.®

eturn of capital for a
eturn of capital will
e Eighth Schedule
eived by or accrued to

Example 1 — Dividend despite the absence of profits

Facts:

Company A has share ¢ 00 and profits of nil. The directors pay R200 to the
holders of the com 'S shares but do not determine that the amount transferred out of
capital for accountin pany law purposes comprises a reduction of CTC for tax
purposes.

Result:

The payment of R200 is a dividend and not a reduction of CTC.

Example 2 — Notional nature of CTC
Facts:

Company X pays an amount to holders of its shares and determines it to be from CTC for
tax purposes. However, from an accounting perspective the payment is paid out of the
company’s profits.

Result:

The payment will comprise a reduction of CTC. The fact that the payment was made out of
profits for accounting purposes is irrelevant.

* See Binding Private Ruling 234 dated 23 May 2016 ‘Asset-for-Share and Unbundling
Transactions not Regulated by Sections 42 and 46'.

See Chapter 18 of the Comprehensive Guide to Capital Gains Tax dealing with company
distributions.

56
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Example 3 — Reduction of CTC

Facts:
The following appears in the balance sheet of Company A:
R
Share capital (30 000 shares of R1 each) 30 000
Retained income 300 000
330 000

Company A bought back 10% of its shares at R50 a share. The board of directors
determined by the date of transfer that R10 000 of the R150 000 consideration (3 000
shares x R50) paid by the company for the purchase of its shares constituted a reduction of
CTC.

Result:
Company A paid R150 000 to holders of its shares, made up as follows:

R
Distribution of CTC 10 000
Dividend (R150 000 — R10 000) 140 000
Total distribution 150 000

Note:

The reduction in CTC of R10 000 is excluded f thetdefinition of ‘dividend’ under para (i)
of the exclusions from the definition of that termy, Th n of capital of R10 000 comprises
proceeds on disposal of the shares under p the Eighth Schedule.

example, the transfer by
shares is excluded from th

its own shares as capitalisation shares or bonus
ition of ‘dividend’.

This form of transfe
all of the underlying
the following in relatio

ain within the company. In CIR v Collins®’ Innes CJ stated
the issue of bonus shares by a company:

‘The company h parted with no assets — no money or money's-worth — and the
shareholders have received none. The profits dealt with remain in the business as they were
before...The total assets of the company have not been changed, and his original share
represented the same proportion of the then issue as his increased shares do of the
increased issue.’

If a company issues shares as part of a scrip dividend, the shares issued will be excluded
from the definition of ‘dividend’ under para (ii) of the exclusions from the definition of that
term. However, a fractional share payment by a company in respect of a scrip dividend is a
cash payment and not a share in the company and is therefore not excluded from the
definition of ‘dividend’ under para (ii) of the exclusions from the definition of that term (see
Example 3in 2.2.3 e.)

" 1923 AD 347, 32 SATC 211 at 218.
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Example — Transfer by a company of its own shares
Facts:

Company A has share capital of R200 000 (200 000 shares of R1 each) and retained
income of R300 000. The company issues 200 000 capitalisation shares of R1 each using
the retained income of the company to fund the capitalisation issue.

Result:

The amount applied of R200 000 in respect of the issue of capitalisation shares does not
constitute a ‘dividend’ as defined in s 1(1), since the issue of capitalisation shares is
excluded under para (i) of the exclusions from the definition of ‘dividend’. The CTC of
Company A is not increased as no consideration is received for the issue of the
capitalisation shares.

Note:

Under s 40C the capitalisation shares will have an expenditure of nil for the holders of the
shares for purposes of determining —

e the cost price of trading stock when the shares are heldf© efue account; and

e their base cost for CGT purposes.

Acquisition by a listed company of its own securiti thefJSE by way of a general
repurchase of its shares (para (iii) of the exclusi

S)
The definition of ‘dividend’ excludes any amount t rred or applied by a company to
holders of its shares to the extent that the t so transferred or applied constitutes a
general repurchase by that company its Wewn securities as contemplated in
subparagraph (b) of para 5.67(B) of s E Limited Listings Requirements, if that

acquisition complies with the requi ntsiprescribed by paras 5.68 and 5.72 t0 5.84 of s 5
of the JSE Limited Listings Requifements ese requirements include the following:

8

e The general re
aggregate in g
capital of that

company of its own securities must not, in the
financial year, exceed 20% of that company’s issued share
y’'one financial year (para 5.68).

e A comp gake a general repurchase of securities subject to the
requireme t in subparagraphs (a) to (h) of para 5.72 of the requirements
(para 5.72).

e Certain documents must be submitted to the JSE and certain documents must be
published for general repurchases (paras 5.73 and 5.74).

e The general provisions that apply to general repurchases must be complied with
(paras 5.75 t0 5.77).

¢ Requirements for the purchase of securities other than equity securities
(paras 5.78 to 5.81).

% paragraphs 5.82 to 5.84 of s 5 of the JSE Limited Listings Requirements were repealed with effect

from 30 September 2014.
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A JSE-listed company can buy back its own shares in several ways, not all of which are
contemplated in subparagraph (b) of para 5.67(B) or which need to comply with paras 5.68
and 5.72 to 5.81, of s 5 of the JSE Limited Listings Requirements. For example, the following
buy-backs by a JSE-listed company of JSE-listed shares are not excluded from the definition
of ‘dividend’ in s 1(1):

e A dissenting buy-back under s 164 of the Companies Act as contemplated in
para 5.67(A). This is not regarded as a repurchase of securities for purposes of
the JSE Limited Listings Requirements.

e A pro-rata repurchase by a company from all its holders of shares. This type of
buy-back does not need to comply with paras 5.68 and 5.72 to 5.81.

e A specific repurchase as contemplated in subparagraph (a) of para 5.67(B),
which includes a buy-back from option holders and an offer to named sellers.
This type of buy-back must comply with paras 5.68 and 5.72 to 5.81.

¢ An odd-lot repurchase, which must also comply with paras 5.68 and 5.72 to 5.81
but which is not contemplated in subparagraph (b) of para 5.67(B) of s 5 of the
JSE Limited Listings Requirements. The term ‘odd-lot offer’ is defined in

lting from a large
number of ‘odd-lot’ holders. The JSE interprets i as a total holding of —

the cost associated with a h i ing of such number of shares is
equal to or exceeds the totaljual ch number of securities.

A general repurchase by a listed compa
contemplated in subparagraph (b) o
‘dividend’, since the holder who dis
the company in which the holder
repurchase of shares is also e
(see 2.2.9). In such a case t
disposal of those shares

shares were held as tradi

own shares on the open market as
(BY, is excluded from the definition of
ares would not necessarily be aware that
res is buying back the shares. Such a general
the definition of ‘return of capital’ in s 1(1)
ation received by or accrued to the holder for the
roceeds for CGT purposes or gross income if the

Example — Acquisiti E-listed company of its own securities
Facts:

Individual A held 100 listed shares in Company B Ltd which were acquired on 1 August 2012
at R10 a share. Individual A decided to sell the shares through a broker and the shares were
purchased on 15 June 2016 on the open market by Company B Ltd at R25 a share.

Result:

The general repurchase by Company B Ltd of its own shares on the open market does not
constitute a ‘dividend’ as defined in s 1(1), since it is excluded under para (iii) of the
exclusions from that term. The general repurchase by Company B Ltd of its own shares is
also not a ‘return of capital’ as defined in s 1(1).

The full purchase price of R2 500 (100 x R25) constitutes proceeds for Individual A for CGT
purposes. The shares were held for a period exceeding three years and therefore
automatically qualify for capital treatment on disposal under s 9C. The capital gain on
disposal of the shares is R1 500 [R2 500 — R1 000 (100 x R10)].
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2.2.4 Definition — ‘equity share’

‘“[E]quity share” means any share in a company, excluding any share that, neither as
respects dividends nor as respects returns of capital, carries any right to participate beyond a
specified amount in a distribution;’

A distribution could take the form of a distribution of profits (dividends) or capital (return of
CTC). The share will be an equity share as long as the right to participate in either of these
types of distribution is unrestricted. The share will not be an equity share if both of these
rights are restricted.

2.2.5 Definition —‘foreign dividend’

Cu

[Floreign dividend” means any amount that is paid or payable by a foreign company
in respect of a share in that foreign company where that amount is treated as a dividend or
similar payment by that foreign company for the purposes of the laws relating to—

(@ tax on income on companies of the country in which that foreign company has
its place of effective management; or

(b) companies of the country in which that foreign company is incorporated,
formed or established, where the country in hat foreign company has
its place of effective management does not pplicable laws relating
to tax on income,

but does not include any amount so paid or p

(i) constitutes a redemption of a
scheme contemplated in paragr lijfof the definition of ‘company’; or

(i) constitutes a share i ign company;’

A foreign dividend is an amount paid or
in that foreign company. A ‘share’ i ine

a foreign company in respect of a share
s 1(1) (see 2.2.10).

A ‘foreign company’ as defined,in § 1(1) means any company which is not a resident.

In order for the amount
similar payment by that for

foreign dividend, it must be treated as a dividend or
company for purposes of the laws relating to —

panies of the country in which that foreign company has its
ve management; or

e companies (éompany law) of the country in which that foreign company is
incorporated, formed or established, if the country in which that foreign company
has its place of effective management does not have any applicable laws relating
to tax on income.

Specifically excluded from the definition of ‘foreign dividend’ is, amongst other things, the
issue by a foreign company of its own shares as capitalisation shares (para (iii) of the
exclusions).®

2.2.6 Definition —'JSE Limited Listings Requirements’
‘“JSE Limited Listings Requirements” means the JSE Limited Listings Requirements,
2003, made by the JSE Limited in terms of section 11 of the Financial Markets Act;’

Section 11 of the Financial Markets Act prescribes a number of requirements for the listing of
securities that must be satisfied.

% See Interpretation Note 93 ‘The Taxation of Foreign Dividends'.
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The term ‘JSE Limited Listings Requirements’ is used in the definitions of ‘dividend’ and
‘return of capital’ in s 1(1) to exclude certain buy-backs by a listed company of its listed
shares from these definitions (see 2.2.3 and 2.2.9).

2.2.7 Definition —‘listed company’

‘“[L]isted company”’ means a company where its shares or depository receipts in
respect of its shares are listed on—

@ an exchange as defined in section 1 of the Financial Markets Act and licensed
under section 9 of that Act; or

(b) a stock exchange in a country other than the Republic which has been
recognised by the Minister as contemplated in paragraph (c) of the definition
of “recognised exchange” in paragraph 1 of the Eighth Schedule;’

The JSE has, for example, implemented dedicated Listings Requirements (para 19.86 of
those requirements) for purposes of listing depository receipts. In para 19.1 of the JSE
Limited Listings Requirements a ‘depository receipt’ is defined as follows:

Cu

[Dlepository receipt” or “DR” means an instrument representing an issuer's
securities, where the instrument confers rights in respect of sugfr'sequirities;’

The following is stated, amongst other things, in para
Requirements:

SE Limited Listings

‘The deposit agreement ... must provide without li or theffollowing:

(b) the status of DRs as instruments, r
issuer or underlying entity, that have be

se nership interests in securities of an

deposited via the depository;

(i) the right of DR holder

with the principl
holders of the se

t holders of DRs are to be treated as having generally equivalent rights to
ities which the DRs represent;’

A foreign company may have a primary listing of its shares on a stock exchange in a country
other than South Africa and may have a secondary listing of the depository receipts of its
listed shares on the JSE.

Comprehensive Guide to Dividends Tax (Issue 2) 35



36

An ‘exchange’ is defined in s 1 of the Financial Markets Act as follows:

‘“[E]xchange” means a person who constitutes, maintains and provides an
infrastructure—

@) for bringing together buyers and sellers of securities;
(b) for matching bids and offers for securities of multiple buyers and sellers; and

(c) whereby a matched bid and offer for securities constitutes a transaction;’

The JSE, ZARX (Pty) Ltd and 4 Africa Exchange (Pty) Ltd are the only exchanges currently
licensed under s 9 of the Financial Markets Act.®

A ‘recognised exchange’ is defined in para 1 of the Eighth Schedule as follows:

‘ “[R]ecognised exchange” means—

(a) an exchange licensed under the Financial Markets Act; or
by ...
(c) an exchange in a country other than the Republic which is similar to an

exchange contemplated in paragraph (a) and w
the Minister for purposes of this Schedule by,

See Regulation 997 in GG 22723 of 2 October 2001 an
16 November 2007 for exchanges which have been rec@gni by the

)88 in GG 30484 of
Minister.

2.2.8 Definition — ‘listed share’

‘“[L]isted share” means a share thatdis lis n exchange as defined in section 1 of
the Financial Markets Act and licensed ction 9'0f that Act;’®*

The JSE, ZARX (Pty) Ltd and 4 Africa
licensed under s 9 of the Financial e

Pty) Ltd are the only exchanges currently

2.2.9 Definition — ‘return of capital’

‘“[R]eturn of ¢
the benefit or on beh
that that transfer res
amount is tral

amount transferred by a company that is a resident for
person in respect of any share in that company to the extent
ction of contributed tax capital of the company, whether that

(@ distribution made by; or
(b) as.consideration for the acquisition of any share in,

that company, but does not include any amount so transferred to the extent that the
amount so transferred constitutes—

(i) shares in the company; or

(i) an acquisition by the company of its own securities by way of a general
repurchase of securities as contemplated in subparagraph (b) of
paragraph 5.67(B) of section 5 of the JSE Limited Listings Requirements,
where that acquisition complies with any applicable requirements
prescribed by paragraphs 5.68 and 5.72 to 5.84 of section 5 of the JSE
Limited Listings Requirements;’

A ‘return of capital’ means any amount transferred by a company that is a resident in respect
of a share in that company and which results in a reduction of CTC, but excluding any
amount which constitutes shares in the company itself or specified circumstances which

® The Financial Services Board Press Release dated 1 September 2016 announced that

ZARX (Pty) Ltd and 4 Africa Exchange (Pty) Ltd had been granted exchange licences with
conditions.
See above.
See above.
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involve the acquisition of its own shares. Since the definition of ‘dividend’ in s 1(1) excludes
a reduction of CTC, a return of capital and a dividend are mutually exclusive.

The definition of ‘dividend’ and the definition of ‘return of capital’ have the following in
common:

e Both terms apply to amounts transferred by a company that is a resident in
respect of the company’s issued shares, regardless of whether the transfer arises
from a distribution made by the company or from the repurchase by the company
of its own shares.

e Both terms exclude the transfer by a company of its own shares (for example,
capitalisation shares),®® as well as a buy-back by a company of its own JSE-listed
shares by way of a general repurchase (see 2.2.3 f. for a discussion of the
acquisition by a listed company of its own securities on the JSE by way of a
general repurchase of its shares).

The CGT consequences of a distribution by a company of a ‘return of capital’ or ‘foreign
return of capital’ as defined in s 1(1) must be considered under paras 76, 76A, 76B and 77 of
the Eighth Schedule.

Since CGT was introduced on 1 October 2001, returns of
received by a holder of shares before the disposal of th afe have been dealt with
in three different ways. It is beyond the scope of gt explore these different
methods; suffice to say that the changes have necessi a number of transitional
[ Schedule.

gn returns of capital

most of the substantive dividends
urng, of capital that are received by a holder
re dealt with under para 76B of the

of shares before disposal of the rel

Eighth Schedule as a reduction in . Should the return of capital or foreign return of
capital exceed the base cost the excess is treated as a capital gain. A
transitional rule contained in paka 76B(1) of the Eighth Schedule re-establishes the base
cost of pre-valuation date esW r that the base cost reduction method can be
applied.

Finally, para 77 of t i chedule treats a return of capital as a capital gain when it is
received or accrued & e has been disposed of in consequence of the liquidation or

deregistration of the cap

For more on the CGT consequences of returns of capital or foreign returns of capital see
Chapter 18 of the Comprehensive Guide to CGT and the Tax Guide for Share Owners.

As noted above, the buy-back of JSE-listed ‘excluded shares’ is neither a ‘dividend’ nor a
‘return of capital' as defined in s 1(1). It does not, however, follow that any consideration
received by a holder of shares in respect of the disposal of such shares to the company in
consequence of a qualifying general repurchase necessarily escapes taxation. Any
consideration paid by a JSE-listed company for the acquisition of such ‘excluded shares’
would still constitute ‘proceeds’ derived by the holder in respect of the disposal of the shares
for CGT purposes under para 35 of the Eighth Schedule. The holder of the shares would
therefore be taxed on the difference between the proceeds and the base cost of the shares.
Should the relevant shares be held as trading stock, the consideration derived by the holder
in consequence of the general repurchase of the shares by the JSE-listed company would
constitute gross income.

% see Binding Private Ruling 201 dated 13 August 2015 ‘Issue of Capitalisation Shares’.
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2.2.10 Definition — ‘share’

‘“[S]hare” means, in relation to any company, any unit into which the proprietary interest
in that company is divided;’

The term ‘proprietary interest’ is not defined in the Act. Its ordinary meaning is described
as —

‘[a]ldvantage, profit, right, or share held by the owner of a tangible or intangible asset or

property with all associated rights'.64

In Standard Bank of South Africa Ltd & Another v Ocean Commodities Inc & others Corbett
JA stated the following regarding the meaning of a share:®

‘A share in a company consists of a bundle, or conglomerate, of personal rights entitling the
holder thereof to a certain interest in the company, its assets and dividends.’

The following types of companies would in most instances have shares as defined in s 1(1):

e An association, corporation or company (other than a close corporation)
incorporated or deemed to be incorporated by or under any law in force or
previously in force in South Africa or in any part théreof,“er any body corporate
formed or established or deemed to be formed, orqestablished by or under any
such law (para (a) of the definition of ‘compan

e An association, corporation or compan under the law of any
country other than South Africa or any
under such law. This includes a co;operati orporated under foreign law
(para (b) of the definition of ‘compa

e A ‘co-operative’ as defined in s
registered under s 27 of t
operatives Act 14 of 2005

ich means any association of persons
ratives Act 91 of 1981 or s 7 of the Co-
definition of ‘company’).

¢ An assaciation (other ciation, corporation or company incorporated
under South African law, a bady corporate formed or established under South
African law or
purpose, be to_the public or a section of the public (para (d) of the

I in any investment scheme carried on outside South Africa
o0 a portfolio of a collective investment scheme in participation
bonds or a portfolio of a collective investment scheme in securities in pursuance
of any arrangement in terms of which members of the public (as defined in s 1 of
the Collective Investment Schemes Control Act), are invited or permitted to
contribute to and hold participatory interests in that portfolio through shares, units
or any other form of participatory interest (para (e)(ii) of the definition of
‘company’).

e A portfolio of a collective investment scheme in property that qualifies as a REIT
as defined in para 13.1(x) of the JSE Limited Listings Requirements (para (e)(iii)
of the definition of ‘company’).

e A close corporation (para (f) of the definition of ‘company’).
Not every association, corporation or company incorporated under a law will have shares, for

example, a body corporate established under s 36 of the Sectional Titles Act 95 of 1986
does not have shares.

®  http://Iwww.businessdictionary.com/definition/proprietary-interest.html [Accessed

11 September 2017].
%5 1983 (1) SA 276 (A) at 288.
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2.3 Definitions (s 64D)

2.3.1 Definition — ‘beneficial owner’

Cu

[Bleneficial owner” means the person entitled to the benefit of the dividend attaching
to a share;’

The registered owner of a share may not necessarily be the beneficial owner of that share.
An approved nominee may, for example, be the registered owner of a share that is held for
the benefit of another person.

The term ‘beneficial owner’ was considered in Oakland Nominees (Pty) Ltd v Gelria Mining &
Investment Co (Pty) Ltd in which Holmes JA stated the following:®®

‘A nominee is an agent with limited authority: he holds shares in hame only. He does this on
behalf of his nominator or principal, from whom he takes his instructions; see Sammel and
Others v. President Brand Gold Mining Co. Ltd., at p. 666. The principal, whose name does
not appear on the register, is usually described as the 'beneficial owner'. This is not,
juristically speaking, wholly accurate; but it is a convenient and well-understood label.
Ownership of shares does not depend upon registration. On the other hand, the company
recognises only its registered shareholders.’

The term ‘beneficial owner’ should, however, not be interpséted ely or out of context.
will necessarily be the
Car Inc.?” the taxpayer
amount of dividends to its
Kingdom. The court held that
rs of the Dutch shareholder, was
ch shareholder. The judge referred to the
hefQueen® in which it was held that the
elves the dividends for his or her own use
trol of the dividend he or she received.

paid dividends to its Dutch shareholder, which then p
corporate shareholders, residents of Sweden angd, of th
the Dutch shareholder, and not the corporategsh
the beneficial owner of the dividend paid tothe

beneficial owner of dividends is the pe
and enjoyment and assumes the ri

It was held in Velcro Canada Inc. % Her Majesty the Queen®® that —

fici ership issue one must apply the test as set out in
Prévost, and 30, one must look to the ordinary meaning of individual
words, that i ession’, ‘use’, ‘risk’ and ‘control’;

f ownership; and

rest in the item in question gives that party the right to control the
item without question, will it meet the threshold set in Prévost.

Cessionary of a dividend

Ownership in shares can be transferred by a contract of cession provided that there is the
necessary intention to pass ownership.” Similarly, the rights attaching to shares can also be
ceded.”™ The cession of a right to dividends can be done under a pledge, cession or other
security obligation. There must be a legal obligation to pass a dividend on to a third party for
such third party to be considered the beneficial owner of the dividend. The third party will not
become the beneficial owner of the dividend that has been ceded should the holder of the
shares have a discretion, but not an obligation, to pass the dividend on to the third party (but
see below as regards a discretionary trust arrangement).

1976 (1) SA 441 (A) at 453A-B.

67 2009 FCA 57, [2010] 2 F.C.R. 65.

%  (2008) TCC 231.

9 (2012) TCC 57.

© Kalil v Decotex (Pty) Ltd 1988 1 SA 943 (A).
™ ITC 1378 (1983) 45 SATC 230 (T).
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The cessionary of a dividend will be the beneficial owner of a dividend for dividends tax
purposes if the cession takes place before the dividend is deemed to be paid for dividends
tax purposes, that is, before the liability to account for dividends tax is determined. See 3.2
for details on when a dividend is deemed to be paid for dividends tax purposes. For
example, the cessionary will be the beneficial owner for dividends tax purposes if the holder
of the shares has ceded the dividend rights on listed shares to the cessionary after the
company has declared a cash dividend but before the dividend is paid.

See 3.8 for a discussion on deemed dividends which arise in the context of a cession of a
dividend when the dividend is announced or declared before the cession.

Beneficiary of a trust

A beneficiary of a trust will have a vested right in a dividend —

e under a bewind trust, since ownership of the trust property vests in the
beneficiary;

e under a vesting trust which confers a vested right to the dividend on the
beneficiary; or

e under a discretionary trust, when the trustees hav 2d their discretion to

vest the dividend in the beneficiary —

> by the date that the dividend is de€medfto be
purposes (see 3.2); or

paid for dividends tax

» after the dividend is deemed to paid for dividends tax purposes
(see 3.2) but before the endgf of assessment of the trust.

foRdividends tax arises on the date that the

(2), if the trustees have exercised their
ust’'s year of assessment in which the
deemed to have derived the dividend and not
ividends tax purposes it is the beneficiary who

In the latter case, while the liability to acco
dividend is ‘paid’ to the trust as contemplate
discretion and vested the dividends [
dividend is paid to the trust, the b iar
the trust [s 25B(1) and (2)]. It follows thatfor
is the beneficial owner of the dividends.

Dividends tax would hay pmwithheld or paid on the date the dividend was originally
deemed to have been ‘paid™fer dividends tax purposes because the trust had not at that time
vested the dividend :

beneficiary that is nder s 64F(1) or s 64FA(1)(a) within the same year of
assessment in which the dividend was received by or accrued to the trust, the trust may
claim a refund under s¥64L or s 64M from the company paying the dividend or from the
regulated intermediary (see 8.2 and 8.3).”? Sections 64L and 64M state that ‘so much of that
amount as would not have been withheld had that declaration been submitted by the date
contemplated in the relevant subsection is refundable to the person to whom the dividend
was paid’. It is therefore the trust and not the beneficiary who may claim the refund
(see Example 2 in 5.2.2 c. and Example 3 in 8.2.4). The trust can subsequently pay the
dividends tax recovered to the beneficiaries. For a dividend that constitutes the distribution of
an asset in specie, the company that paid the dividend can claim a refund from SARS under
S 64LA (see 8.4).

A trust that receives a dividend or to whom a dividend accrues will be the beneficial owner of
the dividend if —

e at the date the dividend is deemed to be paid for dividends tax purposes, the
beneficiary does not have a vested right to the dividend; or

7 see Binding Private Rulings 118 dated 14 May 2012 ‘Withholding of Dividends Tax’, 125 dated
25 October 2012 ‘Vesting by Discretionary Trust of Dividend Rights to the Beneficiary of the Trust’
and 129 dated 10 December 2012 ‘Beneficial Owner of Dividends'.
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o the trustees of a discretionary trust do not exercise their discretion to vest the
dividend in the beneficiary during the same year of assessment of the trust in
which the dividend is received by or accrues to the trust.”

A portfolio of a collective investment scheme, other than a portfolio of a collective investment
scheme in property (CIS)

A unit holder in a CIS is regarded as the beneficial owner of a dividend under s 25BA(1)(a) if
the dividend that accrued to the CIS is on-distributed to the unit holder not later than
12 months after its accrual to the CIS. The dividend is deemed under s 25BA(1)(a) to have
accrued directly to the unit holder on the date of the distribution by the CIS if the CIS on-
distributes the dividend within the 12-month period to the unit holder.

A CIS is regarded as the beneficial owner of a dividend under s 25BA(1)(b) if the dividend
that accrued to it is not on-distributed to the unit holders within 12 months after its accrual to
the CIS (see 4.1.11 and 5.4).

Usufructuary of a share

The usufructuary (the person entitled to a usufruct) of a share wi e beneficial owner of
a dividend. A ‘usufruct’ has been defined as —"*

‘the right to use the thing of another in such a way as to stantial character’.

The bare dominium holder who owns the underlyi
beneficial owner of any dividends declared on the sh
not entitled to the benefit of the dividends attachi

(the“share) will not be the
e bare dominium holder is

o,

by the partnership in a company will
| partners and not in the names of the en
es are registered in the names of the general
the beneficial owners of a percentage of the
partpershipiagreement.

generally be registered in the names o
commandite partners. Even thou S
partners, the en commandite parthers wi
shares in accordance with the

2.3.2 Definition — ‘divig
‘“[Dlividend” mean

(a)

(b)

any dividend or foreign dividend as defined in section 1 that is—
ompany that is a resident; or

by a foreign company—

()7if the share in respect of which that foreign dividend is paid is a listed
share; and

(ii) to the extent that that foreign dividend does not consist of a distribution of
an asset in specie;’

The definition of ‘dividend’ in s 64D includes both a ‘dividend’ and certain ‘foreign dividends’
as defined in s 1(1) [(see 2.2.3 for a discussion of a ‘dividend’ as defined in s 1(1) and 2.2.5
for a discussion of a ‘foreign dividend’ as defined in s 1(1)].

a. Dividend paid by a company that is a resident [para (a)]

A dividend paid by a company (see 2.2.1) that is a resident may be subject to dividends tax.

® See para (ee) of the proviso to s 10(1)(k)(i) which is an anti-avoidance provision dealing with the

exercise of a discretionary power by a trustee of a trust in specific situations.
Brunsdon’s Estate v Brunsdon’s Estate & others 1920 CPD at 174.
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b. Dividend paid by a foreign company [para (b)]
A foreign dividend paid by a foreign company is potentially subject to dividends tax —
o if the share in respect of which the dividend is paid is a listed share, and

e only to the extent that the foreign dividend does not consist of a distribution of an
asset in specie.

Whilst a foreign dividend meeting these requirements is potentially subject to dividends tax,
it may be exempt from normal tax under s 10B(2)(d).

A foreign dividend paid by a foreign company in respect of a listed share is not subject to
dividends tax to the extent that the dividend consists of a distribution of an asset in specie.A
foreign company, the shares of which are listed shares, must not withhold dividends tax from
the distribution of an asset in specie. It would in any event be impracticable to impose a
withholding obligation in respect of an asset other than cash. Such a foreign dividend is
included in a person’s gross income under para (k) of the definition of ‘gross income’ in
s 1(1), but may be wholly exempt from normal tax under s 10B(2)(e) if the dividend is
received by or accrues to a company that is a resident” or may otherwise be partially
exempt from normal tax under s 10B(3). A rebate under s 6qug petentially be deducted
from normal tax payable by a resident whose taxable incom a foreign dividend that
is not fully exempt under s 10B (see 9.3).”°

2.3.3 Definition — ‘dividend cycle’

‘“[Dlividend cycle” means a dividend cycle as‘defin section 64B;’

A ‘dividend cycle’ as previously defined j
company’s STC liability was determined for
company’s year of assessment and e
deemed dividend under s 64C, was

B(1 presents the period for which a
oses. A dividend cycle is not tied to a
and when a dividend accrued to or, with a
to be"declared to a holder of shares. A dividend
many years. The definition of ‘dividend cycle’
in s 64B(1) provided rules for detérminingfwwhen the dividend cycle of a company began and
ended. Separate rules exist surers.
The definition of ‘divide s also relevant during the changeover from STC to
dividends tax, and cific for purposes of s 64J, in determining the ‘STC credit’ of a
company (see 6.1.2) redit could be utilised to reduce dividends tax in respect of
dividends paid on or e 31 March 2015. A company's STC credit is deemed to be nil on
or after 1 April 2015.

The STC legislation in ss 64B and 64C was repealed with effect from 1 April 2017.

Table 1 — When a dividend cycle began and ended (companies other than long-term
insurers)”’

Dividend Begins Ends
cycle
First For a dividend declared on or after | When —

17 March 1993, on the later of the

following dates — e the first dividend accrues to

the holder of shares

o 1 September 1992; concerned; or
e when a dividend (other than e the amount is deemed to
a dividend in specie or have been distributed as

> On or after 1 March 2014.
® See Interpretation Note 93 ‘The Taxation of Foreign Dividends'.
Reproduced from the Comprehensive Guide to Secondary Tax on Companies.
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preference dividend) was
declared after 1 September
1992 but before 17 March
1993, the day following the
declaration;

e the date of incorporation,
formation or establishment of
the company;

e the date on which the
company became a resident.

contemplated in s 64C(6).

Subsequent

Immediately after the end of the
previous dividend cycle.

When —

¢ the subsequent
dividend declared

accrues to the holder of
shares; or
e the amount is deemed to

been distributed as

have

Table 2 — When the dividend cycle began and ended (!

Dividend Begins
cycle
First For a dividend (‘the first div en —
declared out of profits derivég,d : .
years of assessment .com y me flrsrt] (lj(;wdend faccruc;s to
on or after 1 July 1993 r © 0 .er 0 shares
of — concerned; or _
e the amount is deemed to
e the later ofithe datg on which have been distributed as
a was contemplated in s 64C(6).
ormed  or
1 July 1993;
ollowing the date of
of the last
(other than a
dividend in  specie or
preference dividend)
declared before the first
dividend.
Subsequent | Immediately after the end of the | When —

previous dividend cycle.

e the subsequent
dividend declared

accrues to the holder of
shares; or

e the amount is deemed to
have been distributed as

contemplated in s 64C(6).

The proviso to the definition of ‘dividend cycle’ in s 64B(1) provided that —

e any dividend cycle of a company that had commenced and that had not ended
before 1 April 2012 was deemed to have ended on 31 March 2012 and was
deemed to be the final dividend cycle of that company; and
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o if a dividend cycle of a company ended on 31 March 2012, that dividend cycle
was deemed to be the final dividend cycle of that company.

The proviso ensured that the final dividend cycle of a company for STC purposes ended on
31 March 2012.

Example 1 — Dividend cycle of a company

Facts:

Company A was incorporated on 2 April 2007 and declared the following dividends:
e R100 000 on 31 March 2008
e R250 000 on 31 March 2009

No further dividends were declared by Company A.

Result:
The dividend cycles of Company A are as follows:
e Cycle 1: 2 April 2007 to 31 March 2008
e Cycle 2: 1 April 2008 to 31 March 2009
e Cycle 3: 1 April 2009 to 31 March 2012. Thi as deemed to have ended on
31 March 2012 and was the final dividend cycléiof y A for STC purposes.
Example 2 — Dividend cycle of a company
Facts:

Company A, a listed company, was in edien 1 April 2011 and declared a dividend of
R500 000 on 14 March 2012. Theggiwid accrued to holders of shares on 5 April 2012
(record date) and was paid on 10 April 20

Result:

The dividend cycle of Cao
to have ended on 31 _Marcl
5 April 2012.

April 2011 to 31 March 2012. The cycle was deemed
2012 even though the dividend accrued to holders of shares on

Note:

The dividend declared 14 March 2012 was subject to STC, since it was declared before
1 April 2012. The STC of R50 000 (R500 000 x 10%) was payable on or before 30 April
2012.

2.3.4 Definition — ‘effective date’

‘“[E]ffective date” means the date on which this Part comes into operation;’
The effective date on which dividends tax came into operation is 1 April 2012.”® Dividends
tax is levied on dividends declared and paid by a company on or after 1 April 2012.
Dividends declared before 1 April 2012 are subject to STC.
2.3.5 Definition — ‘regulated intermediary’

‘ “[R]egulated intermediary” means any—

(a) central securities depository participant contemplated in section 32 of the
Financial Markets Act;

8GN 1073 in GG 34873 of 20 December 2011.
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(b) authorised user as defined in section 1 of the Financial Markets Act;
(©) approved nominee contemplated in section 76(3) of the Financial Markets Act;

(d) nominee that holds investments on behalf of clients as contemplated in
section 9.1 of Chapter 1 and section 8 of Chapter 11 of the Codes of Conduct
for Administrative and Discretionary Financial Service Providers, 2003 (Board
Notice 79 of 2003) published in Government Gazette No. 25299 of 8 August
2003;

(e) portfolio of a collective investment scheme in securities;

)] transfer secretary that is a person other than a natural person and that has
been approved by the Commissioner subject to such conditions and
requirements as may be determined by the Commissioner; or

(g)  aportfolio of a hedge fund collective investment scheme; or'"®

A regulated intermediary is in essence an entity that temporarily holds a dividend paid by a
company before it is eventually paid over to the ultimate beneficial owner. An obligation may
exist for a regulated intermediary to withhold dividends tax under s 64H (see 5.3).

The investment intermediary structure in respect of listed companies in South Africa is

explained as follows:®

‘Uncertificated or dematerialized listed investments i
central security depositary, known under its abb gf’of STRATE. Linked to
STRATE are.....Central Securities Depositary patti Participants), mainly the
large banks and Computershare, the only non-banki e next level of role players,
who are in most cases the entities with direct cont vestors, are brokers. STRATE
compiles shareholders information from th ipants, which are then made available
to companies via their appointed transfer, se

Therefore, the typical chain of informat is from shareholder to broker to a CSD
ivi from a listed company to its dematerialized
RATE, who would in turn pay onwards to the CSD
Participants, who would pay er, who would pay on further down the chain. The
aforementioned system is i uncertificated shares. Companies must run separate
systems for certificate because these are not administered by STRATE, but by the
companies’ appointed secretary.

ers keep so-called nominee accounts. Shares may therefore
2 of say “ABC Bank Nominees”, which would then be the shareholder
ies” sub registers in STRATE, and CSD Participants records.’

be registered |
reflected on th

a. Central securities depository participant [para (a)]

A central securities depository (CSD) is defined in s 1 of the Financial Markets Act. A CSD
means a person who constitutes, maintains and provides an infrastructure for holding
uncertificated securities which enables the making of entries in respect of uncertificated
securities, and which infrastructure includes a securities settlement system. A license will be
granted to a CSD under s 29(1) of the Financial Markets Act if it complies with the relevant
requirements of that Act and if the objects of that Act referred to in s 2 will be furthered by
the granting of such a license. The Financial Markets Act aims to —

e ensure that the South African financial markets are fair, efficient and transparent;
e increase confidence in the South African financial markets by —

» requiring that securities services be provided in a fair, efficient and
transparent manner; and

» contributing to the maintenance of a stable financial market environment;

" paragraph (g) of the definition was inserted by s 73(1) of the Taxation Laws Amendment Act 25 of

2015 with effect from 1 April 2015.
8 SAICA ‘Dividends Tax 1998. Preparing for 1 April 2012’ (October 2011) Issue 146 SAICA
Integritax Newsletter at page 6.
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e promote the protection of regulated persons, clients and investors;
e reduce systemic risk; and

e promote the international competitiveness of the South African financial markets
and of securities services in South Africa.

Section 31 of the Financial Markets Act provides that a licensed CSD may authorise a
person as a participant in that central securities depository under the depository rules.

A central securities depository participant (CSDP) is a person who holds securities or an
interest in securities as a custodian or participant on behalf of other persons. The duties of a
CSDP are stipulated in s 32 of the Financial Markets Act.

The JSE implemented an electronic system called ‘share transactions totally electronic’
(STRATE) which enables share transactions to be settled electronically. STRATE is the
approved CSD and only CSDPs can liaise directly with STRATE.

CSDPs must meet certain criteria prescribed by STRATE and must obtain approval from the
Financial Services Board. Approved equities CSDPs are listed o STRATE website.?

b. Authorised user [para (b)]

An ‘authorised user’ is defined in s 1 of the Financial
authorised by a licensed exchange to perform one or
exchange rules, and includes an external authorise
authorised user’ as defined in s 1 of the Financial Ma
is authorised by a supervisory authority® to pe
more securities services as defined in that
other than South Africa, which laws —

nd means a person
ervices in terms of the
appropriate. An ‘external
eans a foreign person who
a'service or services similar to one or
is subject to the laws of a country

e establish a regulatory frame

e are supervised by a su or

The term ‘authorised user’ in

C. Approved nomi

A ‘nominee’ as defi ' of the Financial Markets Act means a person approved under
S 76 of that Act to ac
other persons.

An approved nominee ‘contemplated in s 76(3) of the Financial Markets Act means a
nominee that is approved by the Registrar of Securities Services. The approved nominee
must comply with the requirements which the registrar may prescribe before it can function
as a nominee.

A nominee approved under s 76(3) of the Financial Markets Act excludes a nominee of an
authorised user and a nominee of a participant.

d. Nominee appointed by administrative and discretionary financial service
providers [para (d)]

A nominee appointed by administrative and discretionary financial service providers is also
known as a linked investment service provider (LISP). A LISP is a financial institution that
packages, distributes and administers a broad array of unit trust arrangements (including
voluntary and retirement products).

81
82

www.strate.co.za.
As defined in s 1 of that Act.
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A LISP is essentially a single portal of investment choices supported by a financial advisor
and can operate purely as an administrative vehicle or as a discretionary vehicle with an
independent ability to exercise investment decisions.

Companies, regulated intermediaries and collective investment schemes making payments
to LISP vehicles effectively deal with the LISP as a separate entity with the LISP acting as
an interface.

e. Portfolio of a collective investment scheme in securities (CISS) [para (e)]

The term ‘portfolio of a collective investment scheme in securities’ is defined in s 1(1) and
means any portfolio comprised in any collective investment scheme in securities
contemplated in Part IV of the Collective Investment Schemes Control Act 45 of 2002,
managed or carried on by any company registered as a manager under s 42 of that Act for
the purposes of that Part.

A ‘collective investment scheme’ is defined in s 1 of the Collective Investment Schemes
Control Act as follows:

““[C]ollective investment scheme” means a scheme, i
open-ended investment company, in pursuance of which me

atever form, including an
e public are invited or
hich—

(@ two or more investors contribute thef” assets to and hold a
participatory interest in a portfolio eme,through shares, units or any

(b) the investors share the risk al
participatory interest in a@por
determined in the deed,

investment in proportion to their
a scheme or on any other basis

but not a collective investment sche

r revenue amounts (less expenses such as
ipatory interest (unit) holders (see 4.1.11 and 5.4).

Listed and larger unli companies often outsource the transfer secretary function to an
agent in order to ease\the burden of maintaining a share register for paper (certificated)
shares. The main function of the external ‘agent’ transfer secretary involves the recording of
share ownership and the processing of dividend payments.

A transfer secretary may be regarded as a regulated intermediary if approved by the
Commissioner. The Commissioner will take into account, amongst other aspects, the
diversity of clients as well as the financial sustainability of the transfer secretary, since the
transfer secretary is not subject to any regulatory requirements. The approval may be
subject to conditions and requirements specified by the Commissioner.

Any person other than a natural person may be appointed as a transfer secretary.
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g. Portfolio of a hedge fund collective investment scheme [para (g)]

The term ‘portfolio of a hedge fund collective investment scheme’ is defined in s 1(1)® and
means any portfolio held by any hedge fund business that qualifies as a declared collective
investment scheme in terms of s 63 of the Collective Investment Schemes Control Act.

2.3.6 Definition — ‘STC credit’

Cu

[S]TC credit” means an amount determined in terms of section 64J(2);’

The STC credit of a company determined under s 64J(2) is an amount equal to —

e the amount of dividends that accrued and which are deemed to have accrued as
determined under s 64B(3) to a company during the dividend cycle of the
company ending on 31 March 2012, but without regard to any dividend referred to
in s 64B(3A) [s 64J(2)(a)];

¢ less the amount of dividends declared by that company during the dividend cycle
ending on 31 March 2012 as determined under s 64B(2), limited to the amount
determined in the first bullet point [s 64J(2)(a)];

e plus dividends that accrue to that company on or aite
which the company received a notification no latgr t
is paid from the person paying the dividend g

reduces the STC credit of the company declared the dividend
[s 64J(2)(b)];

e less the amount of dividends decl and\ paid*by that company on or after
1 April 2012, limited to the net a n amounts in the preceding three

bullet points [s 64J(2)].

All STC credits terminated on 1 April 2025. $TC Gredits could be utilised to reduce dividends
tax in respect of dividends paid o e 31 March 2015. The STC legislation contained
in ss 64B and 64C was repealed with effegt from 1 April 2017.

See Chapter 6 for a discus?f

8 The definition was inserted by s 4(1)(zL) of the Taxation Laws Amendment Act 31 of 2013 with

effect from 1 April 2015.
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Chapter 3
Levy of dividends tax, liability for dividends tax and transitional
arrangements (ss 8F(2)(a), 8FA(2)(a), 9H(3), 12Q(3), 24BA(3)(b),
25BB(6), 26B(2), 31(3), 64E, 64EA and 64EB)

3.1 Application and rate of dividends tax [ss 12Q(3), 25BB(6), 26B(2) and 64E(1)]
Section 64E(1) provides that the tax to be levied is to be —
e known as the dividends tax, and

e calculated at the rate of 20%% of the amount of any dividend paid by any
company other than a headquarter company.

However, dividends paid by an ‘oil and gas company’ as defined in para 1 of the Tenth
Schedule out of amounts attributable to its oil and gas income are subject to dividends tax at
a rate of 0% under para 3(1) of the Tenth Schedule, read with s 26B(2) (see 3.1.3).

Dividends paid by an international shipping company from int
subject to dividends tax at the rate of 0% under s 12Q(3) (see

| shipping income is

Example 1 — Calculation of dividends tax

Facts:

On 15 March 2017 Company A declared a divi 00 000 to holders of its shares who
are natural persons, payable on 31 March 201
Result:

Dividends tax is calculated as follo
R
Dividend payable by Company A 100 000

Less: Dividends tax (R100 000 (20 000)
@ olders of shares 80 000

Amount of dividend paya
Example 2 — Calcul@tign of'dividends tax

Facts:

B, a natural person, holds all the shares in Company A and owes R500 000 on loan account
to Company A. Company A waived R300 000 of this debt on 15 March 2017.

Result:

The discharge of the debt of R300 000 was related to B’s holding of shares in Company A
and is a ‘dividend’ as defined in ss 1(1) and 64D. Dividends tax payable under s 64E(1) is
R60 000 (R300 000 x 20%).

Example 3 — Calculation of dividends tax

Facts:

X, a natural person, holds all the shares in Company Y. X owes R100 000 to Company Z.
Company Y settles the amount owed by X to Company Z on behalf of X without holding X
liable for the amount settled.

¥ Jtwas proposed in clause 11(1) of the Rates and Monetary Amounts and Amendment of Revenue

Laws Bill of 2017 that the rate of dividends tax be increased from 15% to 20% with effect from
22 February 2017.
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Result:

The payment of the debt of R100 000 by Company Y is a ‘dividend’ as defined in ss 1(1)
and 64D because it is related to X’s holding of shares in Company Y. Dividends tax payable
under s 64E(1) is R20 000 (R100 000 x 20%).

3.1.1 Companies liable to pay dividends tax

Dividends tax is levied on a ‘dividend’ paid as defined in s 64D. Dividends tax is therefore
levied —

e on a dividend paid by a company that is a resident, other than a headquarter
company; or

e on a foreign dividend paid by a foreign company, if the share in respect of which
that foreign dividend is paid is a listed share and to the extent that that foreign
dividend does not consist of a distribution of an asset in specie.

The definition of ‘dividend’ in s 64D refers to both a ‘dividend’ and a ‘foreign dividend’ as

defined in s 1(1). The definitions of ‘dividend’ and ‘foreign dividgfd™im, s 1(1) require that an
amount must be ‘transferred or applied’ (‘dividend’) or b€ ‘paid 'or payable’ (‘foreign
e a ‘dividend’ or a ‘foreign

at’does not have shares

dividend’) in respect of a share in a company in order to
dividend'. A ‘share’ is defined in s 1(1) (see 2.2.10). A
cannot pay a dividend as defined in s 64D. A ‘compa

Dividends paid by the following types of companies, t others, may be subject to

dividends tax:
e A state-owned company, a priva Ny, a personal liability company and a

public company (para (a) of the f ‘company’). A non-profit company is
i ibuting i d property to its members.®

e A share
even tho
definition

any which is a ‘company’ as defined in the Companies Act
comply with the Share Blocks Control Act (para (a) of the
any’). A dividend may arise when a share block company
normal company and the share block company distributes its
members, or when a share block company transfers a unit to a
member of the share block company in which case the disposal of such unit may
be exempt from dividends tax under s 64FA(1)(d) (see 4.3.1).

e A mutual bank incorporated under the Mutual Banks Act 124 of 1993 (para (a) of
the definition of ‘company’).

e An association, corporation, company or body corporate incorporated or formed
under foreign law, for example, a co-operative incorporated under foreign law
(para (b) of the definition of ‘company’). As noted above, a foreign dividend paid
by a foreign company will potentially be subject to dividends tax only if the foreign
dividend is paid in respect of a listed share and to the extent that the foreign
dividend does not consist of a distribution of an asset in specie.

e A co-operative (para (c) of the definition of ‘company’) to the extent that the
amount of the dividend was not included in the ‘income’ of the beneficial owner
[see 4.1.12 for a discussion of s 64F(1)(1)].

% See the definition of ‘non-profit company’ in s 1 of the Companies Act.
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e A portfolio of a collective investment scheme in property that qualifies as a REIT
as defined in para 13.1(x) of the JSE Limited Listings Requirements (see 3.1.4 for
a discussion on dividends paid by a ‘REIT’) (para (e)(iii) of the definition of
‘company’).

e A close corporation established under the Close Corporations Act (para (f) of the
definition of ‘company’).

Dividends paid by the following companies are not subject to dividends tax:

e A portfolio comprised in any investment scheme carried on outside South Africa
that is comparable to a portfolio of a collective investment scheme in participation
bonds or a portfolio of a collective investment scheme in securities. Such a
portfolio is a ‘company’®® as defined in s 1(1) but it is not allowed to list its shares
on an exchange which means that a dividend paid by such a portfolio will not
constitute a ‘dividend’ as defined in s 64D.

¢ A ‘headquarter company’ as defined in s 1(1) is not subject to dividends tax, since
it is specifically excluded under s 64E(1) (see 3.1.2).
3.1.2 Dividends paid by headquarter companies [s 64E(1

A dividend paid by a headquarter company is not subjec ds tax. A ‘headquarter
company’ is defined in s 1(1) as follows:®’

Cu

[H]eadquarter company” in respect of a
contemplated in section 91(1) in respect of which a

section;’
a headquarter company for a year of
t.“Phe main requirements of s 91(2) are as

ssment means a company
as been made in terms of that

A company that is a resident may elec
assessment if the requirements of s 91(2) ar
follows:

same group of

equity shares s in the company [s 91(2)(a)].
e At the end of thatfyear of assessment and of all previous years of assessment of
the com 0%4er more of the cost of the total assets of the company was

attributabl r more of the following —
» any interest in equity shares in a foreign company;
> any debt owed by a foreign company; or

» any ‘intellectual property’ as defined in s 23I(1) that is licensed by the
headquarter company to a foreign company [s 91(2)(b)].

e The assets referred to above must have been held in any foreign company in
which the company, whether alone or together with any other company forming
part of the same group of companies, held at least 10% of the equity shares and
voting rights. The cost of total assets excludes any amount in cash or a bank
deposit payable on demand [s 91(2)(b)].

e In determining whether the 80% of total cost requirement is met for the current
and every previous year of assessment, a particular year of assessment may be
disregarded if the company did not own assets with a total market value
exceeding R50 000 at any time during such year of assessment [s 91(2)(b)].

¢ When gross income, excluding any exchange difference determined under s 24l
in respect of any exchange item, of the company for that year of assessment

86

. Paragraph (e)(ii) of the definition of ‘company’.

See Interpretation Note 87 ‘Headquarter Companies’.
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exceeds R5 million, 50% or more of the gross income must consist of one or both
of the following —

» any rental, dividend, interest, royalty or service fee paid or payable by any
foreign company in which the company, whether alone or together with
any other company forming part of the same group of companies, held at
least 10% of the equity shares and voting rights; or

» any proceeds from the disposal of any interest in equity shares in any
foreign company in which the headquarter company, whether alone or
together with any other company forming part of the same group of
companies, held at least 10% of the equity shares and voting rights, or of
any intellectual property licensed to such a foreign company [s 91(2)(c)].

3.1.3 Dividends paid by oil and gas companies [s 26B(2)]

Section 26B(2) provides that dividends tax levied on the amount of a ‘dividend’ as defined in
s 64D, which is paid as contemplated in s 64E(2), by an oil and gas company out of amounts
attributable to its oil and gas income, must be determined in accordance with the Act but
subject to the Tenth Schedule.

An ‘oil and gas company’ is defined in para 1 of the Tenth Scheg llows:

‘“[Q]il and gas company” means any company

(i) holds any oil and gas right; or

(i) engages in exploration or post-exploratio f any oil and gas right;’

The term ‘oil and gas income’ is defined in para¥, of nth Schedule as follows:

““[Q]il and gas income” means t ecelpts and accruals derived by an oil and gas

company from—
€) exploration in 0 oil and gas right;

(b) post-exploration in respect’of any oil and gas right; or

(©)

of any oil and gas right;’

An ‘oil and gas right’ i 1 of the Tenth Schedule as follows:

““[O]il an
@)

econnaissance permit, technical co-operation permit, exploration right, or
uction right as defined in section1 of the Mineral and Petroleum

Resources Development Act or any interest therein;

(b) any exploration right acquired by virtue of a conversion contemplated in item 4
of Schedule Il to the Mineral and Petroleum Resources Development Act or
any interest therein; or

(© any production right acquired by virtue of a conversion contemplated in item 5
of Schedule Il to the Mineral and Petroleum Resources Development Act or
any interest therein;’

Paragraph 3(1) of the Tenth Schedule provides that the rate of dividends tax contemplated in
S 64E that is paid by an oil and gas company on the amount of any dividend derived from oll
and gas income must not exceed 0% of the amount of that dividend.
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Dividends paid out of amounts not derived from an oil and gas company’s oil and gas
income will be subject to dividends tax at the rate of 20%% contemplated in s 64E(1) if a
reduced rate or exemption is not applicable.

Section 26B(2) also applies to the amount of a foreign dividend paid by a foreign oil and gas
company on listed shares provided that the foreign dividend is derived from that company’s
oil and gas income.

In Western Platinum Ltd v C: SARS® the Supreme Court of Appeal had to decide in what
circumstances interest may be characterised as ‘income derived from mining operations’.
The court confirmed the finding of the court a quo that in order to qualify as mining income,
the income had to be directly connected to the mining source. The same test should be
applied to determine whether other income derived by an oil and gas company was derived
from ‘oil and gas income’.

A dividend that is paid by an oil and gas company out of oil and gas income and other
income not directly connected to the oil and gas source must be apportioned to calculate the
amount of the dividend that is —

e subject to dividends tax at a rate of 0%; and

e subject to dividends tax at a rate of 20% (if a seduce
applicable).

@ or exemption is not

To calculate the amount of a dividend that is paid oub o
formula must be used:

gas income, the following

‘Total amount of dividend paid by oil g pany x oil and gas income net of
expenses / total income net of expense

To calculate the amount of a dividend t

to the oil and gas source, the followi ormula must be used:
‘Total amount of dividend paid by oilfand"gas company x other income net of expenses not
directly connected to the,ail gas rce / total income net of expenses’

Example — Dividend pai nd gas company

Facts:

Company C is an oil gas company that derived oil and gas income net of expenses of
R300 million and divid income net of expenses, not directly connected to the oil and gas
source, of R30 million during its 2017 year of assessment ending on 31 March. Company C
paid a dividend of R10 million on 31 March 2017 to holders of its shares that are all residents
and natural persons.

Result:

Under s 26B(2) read with para 3(1) of the Tenth Schedule the amount of the dividend paid
by Company C from oil and gas income is subject to dividends tax at a rate of 0% and is
calculated as follows:

‘Total amount of dividend paid by oil and gas company x oil and gas income net of
expenses / total income net of expenses’

R210 million x R300 million / R330 million = R9 090 909.

Dividends tax at 0% = nil.

Jtwas proposed in clause 11(1) of the Rates and Monetary Amounts and Amendment of Revenue

Laws Bill of 2017 that the rate of dividends tax be increased from 15% to 20% with effect from
22 February 2017.
89 [2004] 4 All SA 611 (SCA), 67 SATC 1.
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The amount of the dividend paid by Company C from dividend income is subject to dividends
tax at the rate of 20% under s 64E(1) and is calculated as follows:

‘Total amount of dividend paid by oil and gas company x dividend income / total income net
of expenses’

R210 million x R30 million / R330 million = R909 091.
Dividends tax at 20% = R181 818,20.

3.1.4 Dividends or interest paid by a REIT or a controlled company [s 25BB(6)(a)
and (b)]

Two types of real estate investment entities operate in South Africa, namely, property unit
trusts (portfolios of a collective investment scheme in property) and property loan stock
companies. A portfolio of a collective investment scheme in property was included in the
definition of ‘company’ in s 1(1) with effect from years of assessment commencing on or
after 1 April 2013. Paragraph (e)(iii) of the definition of ‘company’ in s 1(1) was, however,
amended with effect from years of assessment commencing on or after 1 January 2015 to
provide that only a portfolio of a collective investment scheme ingpf@perty that qualifies as a
REIT as defined in para 13.1(x) of the JSE Limited Listings R ts, is a company. It
follows that a collective investment scheme in property th alify as a REIT does
not constitute a company with effect from years of a mencing on or after
1 January 2015. A distribution from such a sche erefore not constitute a
‘dividend’ as defined in s 1(1) and would not attract divide

A ‘REIT’ as defined in s 1(1) means —
‘... acompany—
@ that is a resident; a

(b) the shares of ted—

fined in section 1 of the Financial Markets Act and

Section 25BB(6)(c)
resident controlled
2013 is deemed to b
dividends tax and not t

ring years of assessment commencing on or after 1 April
ividend paid by that REIT or controlled company for purposes of
e an amount of interest for purposes of withholding tax on interest.

The terms ‘linked unit’ and ‘controlled company’ are defined respectively in s 1(1) and
s 25BB(1) as follows:
‘“[L]inked unit” means a unit comprising a share and a debenture in a company, where

that share and that debenture are linked and are traded together as a single unit;’

‘“[Clontrolled company” means a company that is a subsidiary, as defined in IFRS, of
a REIT;

The abbreviation ‘IFRS’ is defined in s 1(1) and means —
‘the International Financial Reporting Standards issued by the International Accounting
Standards Board;’

A ‘subsidiary’, as defined in IFRS 10, means an entity that is controlled by another entity.

The meaning of the word ‘control’ is discussed in paras 5 — 18 of IFRS 10. It is stated in
para5 that an investor, regardless of the nature of its involvement with an entity (the
investee), must determine whether it is a parent by assessing whether it controls the
investee. Paragraph 6 stipulates that an investor controls an investee when it is exposed or
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has rights to variable returns from its involvement with the investee and has the ability to
affect those returns through its power over the investee.

Section 25BB(6)(a) provides that any amount of interest received by or accrued to a person
during a year of assessment commencing on or after 1 April 2013 on a debenture forming
part of a linked unit in a —

e REIT or a resident controlled company held by that person, is deemed to be a
dividend received by or accrued to that person during that year; or

e controlled company that is a foreign company is deemed to be a foreign dividend
received by or accrued to that person during that year.

Dividends and foreign dividends received by or accrued to a person are included in that
person’s gross income under para (k) of the definition of ‘gross income’ in s 1(1).

Dividends received by or accrued to a resident that were distributed by a REIT or by a
resident controlled company are not exempt from normal tax, unless they constitute a share
buy-back contemplated in para (b) of the definition of ‘dividend’ in s 1(1) [para (aa) of the
proviso to s 10(1)(k)(i)]. In contrast, dividends received by or accrded to a person that is not
a resident that were distributed by a REIT or by a controlleg pany are exempt from
normal tax under s 10(1)(k)(i).

Foreign dividends received by or accrued to a person
a resident may be exempt under s 10B(2) or partially

ed company that is not
s 10B(3).

Section 64F(2) provides that any dividend paid IT of a controlled company that is
received by or accrued to a beneficial ow‘ 1 January 2014 is exempt from
e

dividends tax to the extent that the dividen s'ot consist of the distribution of an asset in
specie (see 4.2).
It follows that dividends received o d to a beneficial owner will not be exempt from
dividends tax under s 64F(2) if —

e the dividend consiSts,o igtribution of an asset in specie; or

o the dividend i or accrues to a beneficial owner on or after 1 January
2014.
In addition, a divide y a REIT or a controlled company which is received by or

accrued to a resident during a year of assessment commencing on or after 1 April 2013 is
exempt from dividends under s 64F(1)(l), since the dividend is required to be included in
the income of the resident. Any dividend distributed by a REIT or controlled company must
be included in the resident’s gross income under para (k) of the definition of ‘gross income’
in s 1(1). Such a dividend, other than one arising from a share buy-back, is not exempt from
normal tax under para (aa) of the proviso to s 10(1)(k)(i) (see 4.1.12), and as such will
constitute income in the resident’s hands.

See the draft Interpretation Note: ‘Taxation of REITs and Controlled Companies’.

Example — Dividends and interest paid by a REIT
Facts:

REIT A paid a dividend of R200 000 and interest of R19 800 000 on debentures forming part
of linked units to its linked-unit holders on 31 March 2017. The linked units in REIT A are
held equally by residents and non-residents.
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Result:
Implications for resident linked-unit holders
Normal tax

Under s 25BB(6)(a) the interest of R9 900 000 (R19 800 000 x 50%) paid on debentures
forming part of linked units held in REIT A is deemed to be dividends received by or accrued
to resident linked-unit holders.

The deemed dividends of R9 900 000 and actual dividends of R100 000 (R200 000 x 50%)
are included in gross income of the linked-unit holders under para (k) of the definition of
‘gross income’ in s 1(1). The deemed dividends and actual dividends derived by the resident
linked-unit holders are not exempt from normal tax because of para (aa) of the proviso to
s 10(1)(k)(i).

Dividends tax

Under s 25BB(6)(c) the interest paid on the linked units of R9 900 000 is deemed to be
dividends paid by REIT A for purposes of dividends tax.

The deemed dividends of R9 900 000 and actual dividends ‘@, R100 000 are exempt from
dividends tax under s 64F(1)(l) because of their inclusiongi thefesident linked-unit holders’
income for normal tax purposes.

Implications for non-resident linked-unit holders

Normal tax
Under s 25BB(6)(a) the interest of R9 9000 19 800 000 x 50%) paid on debentures
forming part of linked units held in REIT A is to be dividends received by or accrued
to the non-resident linked-unit holders.

The deemed dividends of R9 900/000 a ual dividends of R100 000 (R200 000 x 50%)
are included in ‘gross income’ ofithe linked-unit holders under para (k) of the definition of
‘gross income’ in s 1(1). The dee idends and actual dividends derived by the non-
resident linked-unit holde @ empt from normal tax under s 10(1)(k)(i).

Dividends tax

Under s 25BB(6)(c) t terest paid on the linked units of R9 900 000 is deemed to be
dividends paid by REI for purposes of dividends tax.

The deemed dividends of R9 900 000 and actual dividends of R100 000 derived by the non-
resident linked-unit holders are liable to dividends tax at a rate of 20% under s 64E(1) but
may be subject to a reduced rate of tax under s 64G(3) or s 64H(3) because of the
application of a tax treaty.

3.1.5 Dividends paid by international shipping companies [s 12Q(3)]

Section 12Q(3) provides that the rate of dividends tax in s 64E® that is paid by an
international shipping company on the amount of a dividend derived from international
shipping income must not exceed 0% of the amount of that dividend. The amount of a
dividend derived from any other income of an international shipping company is liable to
dividends tax at the rate of 20% under s 64E(1).

%" This reference should be s 64E(1).
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Section 12Q(1) contains the following definitions which apply for the purposes of the section:

““[IInternational shipping” means the conveyance for compensation of passengers or
goods by means of the operation of a South African ship mainly engaged in international
traffic;’

““[IInternational shipping company” means a company that is a resident that holds a
share or shares in one or more South African ships that are utilised in international
shipping;’™*

““[lInternational shipping income” means the receipts and accruals of a person
derived from international shipping;’

‘“South African ship” means a ship which is registered in the Republic in accordance
with Part 1 of Chapter 4 of the Ship Registration Act, 1998 (Act No. 58 of 1998)."%

In Western Platinum Ltd v C: SARS® the Supreme Court of Appeal had to decide in what
circumstances interest may be characterised as ‘income derived from mining operations’.
The court confirmed the finding of the court a quo that in order to qualify as mining income,
the income had to be directly connected to the mining source._Ihe same test should be
applied to determine whether income derived by an inter shipping company is
income derived from international shipping and therefore ‘inte shipping income'.

A dividend that is paid by an international shipping c international shipping
income and other income not directly connected to théi shipping source must be
apportioned to calculate the amount of the dividend thagi ject to —

e dividends tax at a rate of 0%; and

e dividends tax at a rate of 20% (if aye d rate or exemption is not applicable).
To calculate the amount of a dividend pai@ out of international shipping income, the
following formula must be used:

‘Total amount of dividend paid by international shipping company x international shipping
income net of expense talincomg net of expenses’

To calculate the amount
to the international shipping

‘Total amount .‘yf ] aid by international shipping company x other income not directly
connected to thejifiternational shipping source net of expenses / total income net of expenses’

that is paid out of other income not directly connected
ome source, the following formula must be used:

Example — Dividend paid by an international shipping company
Facts:

Company A is an international shipping company that derived net income from international
shipping of R100 million net of expenses and interest of R10 million net of expenses, not
directly connected to its international shipping source, during its 2017 year of assessment
ending on 31 March. Company A paid a dividend of R5 million on 31 March 2017 to holders
of its shares that are all residents and natural persons.

% Under s 15(1)(a) of the Ship Registration Act 58 of 1998 the property in a ship is divided into

64 shares for the purposes of the registration of a ship.

The definition of ‘South African ship’ was substituted by s 27 of the Taxation Laws Amendment
Act 25 of 2015 with effect from date of promulgation, namely, 8 January 2016.

% [2004] 4 All SA 611 (SCA), 67 SATC 1.

92
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Result:

Under s 12Q(3) the amount of the dividend paid by Company A from net income from
international shipping is subject to dividends tax at a rate of 0% and is calculated as follows:

‘Total amount of dividend paid by international shipping company x net income from
international shipping / total income net of expenses’

R5 million x R100 million / R110 million = R4 545 455.

Dividends tax at 0% = nil.

The amount of the dividend paid by Company A from interest income is subject to dividends
tax at the rate of 20% under s 64E(1) and is calculated as follows:

‘Total amount of dividend paid by international shipping company x interest income / total
income net of expenses’

R5 million x R10 million / R110 million = R454 545.
Dividends tax at 20% = R90 909,00.

[s 64E(2)(a)]
a. Dividend declared by a listed companyafresiden pany and foreign
company) [s 64E(2)(a)(i)]

A dividend declared by a listed company, w
in specie, is deemed to be paid on the,da
applies to listed resident companies

3.2  Date on which adividend is deemed to be paid @
3.2.1 A dividend that does not consist of a distri nof an asset in specie
tc

not consist of a distribution of an asset
which the dividend is paid. This provision
d foreign companies.

A listed foreign company will be
is listed on the JSE or anothe
(essentially a dual listing)
only exchanges currently

count for dividends tax only if the relevant share
licensed under s 9 of the Financial Markets Act
(Pty) Ltd and 4 Africa Exchange (Pty) Ltd are the
der s 9 of the Financial Markets Act.**

A resident company

date’.®®

ne JSE pays a dividend one business day after the ‘record

Example — Date on which a dividend is deemed to be paid
Facts:

Company E Ltd declared a dividend in cash of R100 000 on 7 February 2017, payable to
holders of shares registered on Friday 24 February 2017 (record date). The dividend was
paid to holders of shares on Monday 27 February 2017, the next business day.

Result:

Under s 64E(2)(a)(i) the dividend is deemed to be paid on the date on which the dividend is
paid by Company E Ltd, namely, 27 February 2017.

% The Financial Services Board Press Release dated 1 September 2016 announced that ZARX

(Pty) Ltd and 4 Africa Exchange (Pty) Ltd had been granted exchange licences with conditions.

% Schedule 18 to the JSE Limited Listings Requirements.
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b. Dividend declared by a company that is not a listed company [s 64E(2)(a)(ii)]

A dividend declared by a company that is not a listed company is deemed to be paid on the
earlier of the date on which the dividend —

e s paid; or

e becomes due and payable.

In Marra Developments Ltd v BW Rofe (Pty) Ltd it was held that —

‘under the general law the payment of a dividend normally involves two steps: the declaration
of the dividend by the competent authority...and the payment over of money in satisfaction of
the dividend’.

A delay may exist between —
e the due date and the date on which the dividend is payable; and

e the date the dividend is payable and the date of actual payment of the dividend.

For example, a company may declare a dividend at the end of g
payable only in the middle of the following month. However, wh

pnth but specify that it is
Aiddle of the following

dividends tax purposes as having been paid when it ue and payable in the middle

of the following month and not when it is ultimately pa

Paid

An amount can be paid in a variety of way
or by crediting a loan account. There is gen
payment when the dividend is paid in
difficult to establish when paymenigissin
useful principles for determining the date of
cheque or loan account.

in ing in"cash, in kind, in the form of set-off
lySlittle difficulty in determining the date of
ever, the date of payment can be more
orm other than cash. ITC 1688°" set out some
yment when payment is in the form of set-off,

declared two dividends to the sole holder of its shares on
pectively. Payment of these dividends was not made in
resolutions declaring the dividends provided that payment of
d by crediting the holder’s loan account. Journal entries were
duly effected giving crédit to the holder of the shares, but the holder’s loan account was
credited only on 31 July 1993. At issue was whether the dividends were subject to STC
which came into operation on 17 March 1993. The relevant legislation provided that
dividends declared before 17 March 1993 that were paid on or after that date were deemed
to be declared on 17 March 1993 thus making them potentially subject to STC. The crisp
issue was whether the dividends were paid before 17 March 1993.

In that case the appellan
2 March 1992 and 5 Marcl
cash or by cheque.
the dividends would

In delivering his judgment Galgut J stated the following about the nature of payments
generally:*

‘The determination of the date upon which a payment is made is of course a question of fact.
When payment of a dividend is made in cash there can of course be no difficulty in
determining the date of such payment. The same applies to a payment by cheque, even if the
cheque is post-dated or dishonoured, because payment will be effected when the proceeds of
the cheque are received by or on behalf of the payee.

Payment can of course be made other than in cash or by cheque. There are a number of
possibilities. To take but one, it might happen for example that a shareholder owes his
company money, and that the company thereafter becomes indebted to the shareholder by

% (1977) 3 ACLR 185 CA (NSW).
97 (1999) 62 SATC 478 (N).
% At481l.
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the declaration of a dividend. In such a case the company may elect to effect a set-off,
provided of course all of the other requisites for a set-off are present. One such requisite is
that both debts must be fully due. In such a case the shareholder would have no choice
because, as was said in Lester Investments (Pty) Ltd v Narshi 1951 (2) SA 464 (C) at 472B-
C, set-off operates ipso jure,”® and it is effective from the date upon which the parties became
mutually indebted to each other. It would therefore operate without the shareholder’s consent,
and what is more it would operate immediately upon the declaration of the dividend. If the
debt owing by the shareholder is recorded in a loan account with the company, then the set-
off will be recorded by crediting the taxpayer’s loan account in the amount concerned.

It is important to emphasise, however, that such crediting is no more than a recording of a
pre-existing fact, so that the operation of the set-off will not depend upon the crediting of the
loan account.

As distinct from the operation of a set-off, or from the tender of cash or (subject to certain
qualifications which are not relevant for present purposes) a cheque, all other forms of
payment can only discharge a debt if the creditor agrees thereto. One such agreement is
where the creditor agrees, as in the present case, to lend the money concerned to the debtor,
where he agrees in other words that the debtor may retain the money as a loan. In such an
event, as in the case of a set-off, both the payment of the dividend and the advancing of the
loan in each instance take place automatically, and as such they are effected pari passu with
the conclusion of the agreement. As such, and this must be e ised, payment is in each
case effected on the date upon which the agreement is ¢ t would of course be
in a term showing that

term showing that the loan would similarly be delay; absence of such an indication, in
the absence in other words of anything to show t artigs’ intended otherwise, it would

ther than cash, cheque'® or set-off can

ed on the facts of the case the court
ive resolutions were passed and not when the
lace and accordingly found in favour of the

In summary, the court held that payments in
discharge a debt only with the credito
found that this took place when the re
physical crediting of the loan ac to
appellant.

In concluding the court st

othing | have said should be understood to mean that where
on loan in a company, it will be presumed or will necessarily mean
the time the dividend is declared. At the risk of repeating myself |
ayment is a question of fact, and that as such the date must be
articular facts of each case.’

declared divid

stress that the
determined on th

The judge’s concluding comments highlight that the outcome of ITC 1688 may have been
different had the resolution contained a term indicating that payment would be made at a
later date. This case emphasised the importance of the facts of the particular case in
determining when an amount is considered to be paid and highlighted that the crediting of a
loan account will not always necessarily constitute payment.

99

By operation of law.
100 y p

Subject to certain qualifications not relevant to the decision.
101 At 482
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Due and payable

The declaration of a dividend creates a debt owing to a holder of a share. Such a debt arises
out of a formal act performed by a company.%? A dividend declared by a company that is not
listed is generally due on the date on which the dividend is declared.

It has been held that the word ‘payable’ can have different meanings. In CIR v Janke'®

Stratford J quoted'® the judgment of Searle J in Stafford v Registrar of Deeds:'®

““It is clear that the word ‘payable’ is sometimes construed as meaning ‘payable at a future
time’ or ‘in respect of which there is a liability to pay'. It is also true that it is sometimes used
to mean ‘payable immediately’ or ‘actually due and presently demandable’.”’

In Singh v C: SARS Olivier JA stated that —'%

‘[tlhe word ‘payable’ can have at least two different meanings, viz ‘. . . (a) that which is due or
must be paid, or (b) that which may be paid or may have to be paid . . . The sense of (a) is a
present liability — due and payable —. .. (b) . . . a future or contingent liability’. ’

An amount may be due under a contract (dies cedit) but not payable (dies venit). An amount

will be payable only when the time for payment arrives. For ount to be ‘due and
payable’ the amount must not only be owing, but a perso e the right to claim
payment of it.*"’
Example 1 — Date on which dividend is deemed to
Facts:

I

Company F, an unlisted company, declared of R50 000 on 31 March 2017,
payable to holders of its shares on 15 Apfil 202Z. The dividend was actually paid to the
holders of shares on 18 April 2017.

Result:

Under s 64E(2)(a)(ii) the dividendi
date on which the divide i

d'to be paid by Company F on the earlier of the
8 April 2017) or becomes due and payable

payable to holders of its¥shares on 31 May 2017. The dividend declaration was cancelled on
29 May 2017.

Result:

The dividend became due and payable on 31 May 2017 but was cancelled before that date
by Company A. Dividends tax can therefore not be levied on the amount of the dividend
which was cancelled on 29 May 2017.

192 Boyd v CIR 1951 (3) SA 525 (A), 17 SATC 366 at 377; South African Iron and Steel Industrial
Corp Ltd v Moly Copper Mining and Exploration Co (SWA) Ltd & others 1993 (4) SA 705 (NMH) at
711 and 713.

1031930 AD 474, 4 SATC 269.

104 At SATC 276.

105 1913, C.P.D. 329.

1952003 (4) SA 520 (SCA), 65 SATC 203 at 216.

97| Mitchell ‘Cash Consideration Only’ (2005) 19 Tax Planning 84.
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Example 3 — Date on which dividend is deemed to be paid
Facts:

Company M, an unlisted company, declared a dividend of R500 000 on 10 May 2017,
payable to holders of its shares on 31 May 2017. Owing to cash flow problems, the dividend
was paid by Company M to the holders of shares only on 30 June 2017.

Result:

Under s 64E(2)(a)(ii) the dividend is deemed to have been paid on the earlier of the date on
which it is paid (30 June 2017) or the date on which the dividend becomes due and payable
(31 May 2017). The dividend is therefore deemed to be paid on 31 May 2017.

Example 4 — Date on which dividend is deemed to be paid

Facts:

Company C, an unlisted company, declared a dividend of R100 000 on 30 June 2016,
payable to D, the sole holder of its shares, on 29 July 2016. On 31 August 2016 Company C
paid the dividend by crediting D’s loan account with R100 000.

Result:

Under s 64E(2)(a)(ii) the dividend is deemed to be paidfon e of the date on which

the dividend is paid (31 August 2016) or the date o he dividend becomes due and
payable (29 July 2016). The dividend is thus deemed t@,be paidfon 29 July 2016.
0

3.2.2 A dividend that consists of a distri
listed company or a company that

u sset in specie declared by a

isted [s 64E(2)(b)]

To the extent that a dividend consists ion of an asset in specie, it is deemed to
be paid on the earlier of the date i e dividend is paid or becomes due and payable

Special rules apply to the f ividends in specie:

e An amount 0 mpany by certain persons by virtue of the holding of
any [s 64E(4)(c)] (see 3.4).

ses to be a resident or that becomes a headquarter company
(see 3.7.2Db.).

e Transactions'under which assets are acquired as consideration for shares issued
[s 24BA(3)(b)(ii)] (see 3.7.2 c.).

e Interest on hybrid debt instruments deemed to be dividends in specie
[s 8F(2)(a)(i)] (see 3.7.2d.).

e Hybrid interest deemed to be dividends in specie [s 8FA(2)(a)(i)] (see 3.7.2 e.).

e Transfer pricing adjustments deemed to be a dividend consisting of a distribution
of an asset in specie [s 31(3)] (see 3.7.2 1.).

Example — Date on which dividend is deemed to be paid
Facts:

On 30 August 2016 the directors of Company A approved the distribution of assets in specie
to holders of shares in the company and determined that the assets were to be transferred to
those holders on 30 September 2016. The assets were transferred on 4 October 2016.
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Result:

The dividend paid by Company A consists of the distribution of an asset in specie. Under
s 64E(2)(b) the dividend is deemed to be paid by Company A on the earlier of the date on
which the dividend is paid (4 October 2016 — the date the assets were transferred) or
becomes due and payable (30 September 2016 — the date that the assets were due to be
transferred). The dividend became due and payable on 30 September 2016 but was paid
only on 4 October 2016. The dividend is therefore deemed to be paid on 30 September
2016.

3.3 Amount of distribution of an asset in specie [s 64E(3)]

3.3.1 A financial instrument listed on a recognised exchange [s 64E(3)(a)]

The amount of a dividend in specie consisting of the distribution of a financial instrument'®

which is listed on a recognised exchange'® and for which a price is quoted on that
exchange, is deemed to be equal to the ruling price of that financial instrument on that
recognised exchange at close of business on the last business efore the date that the
dividend is deemed to be paid.

Example — Amount of the distribution of an asset in cial instrument

Facts:

Company A, a resident, holds shares in Company B, a pany. Company A declared
a dividend on 3 June 2016 consisting of the distributi n 17 June 2016 of 100 000 shares
held by Company A in Company B. Company Aytransférred the shares on Friday 17 June
2016. The ruling price per share was R3 on neR016, R2,98 on 15 June 2016 and R2,99
on 17 June 2016. Tuesday 16 June 2016 w. blic holiday.

Result:

The dividend paid by Compan consists of the distribution of an asset in specie.
The dividend is deemed to id earlier of the date on which the dividend is paid or
becomes due and paya (b)]. The dividend was due and payable on 17 June

dividend is deemed to be paid, that is the ruling price on Wednesday
punt of the dividend paid by Company A is R298 000 (100 000

before the date that thé
15 June 2016. The al
shares x R2,98).

3.3.2 Other assets [s 64E(3)(b)]

The amount of a dividend declared and paid by a company that is a resident and which
consists of a distribution of an asset in specie other than an asset referred to in s 64E(3)(a),
namely, certain financial instruments (see 3.3.1), is deemed to be equal to the market value
of the asset on the date that the dividend is deemed to be paid.

When a resident company sells an asset at less than its market value to a person in respect
of a share in the company, the difference between the market value and the selling price of
the asset will constitute a dividend for dividends tax purposes.

Special rules apply under s 64E(4)(b) to determine the amount of a dividend that is deemed
to have been paid when a debt owed by specified parties to a company has arisen by virtue
of a share held in that company (see 3.4.2).

1% The term ‘financial instrument' is defined in s 1(1).

199 As defined in para (1) of the Eighth Schedule.
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Example 1 — Amount of the distribution of an asset in specie — Other assets
Facts:

On 30 August 2016 the directors of Company A approved the distribution of assets in specie
to holders of shares in the company and determined that the assets were to be transferred to
those holders on 30 September 2016. The assets were transferred on 30 September 2016.
The market value of the assets was R100 000 on 30 August 2016 and R90 000 on
30 September 2016.

Result:

Under s 64E(2)(b) the dividend is deemed to be paid by Company A on the earlier of the
date on which the dividend is paid or becomes due and payable. The dividend became due
and payable and was also paid on 30 September 2016. Under s 64E(3)(b) the amount of the
dividend is deemed to be equal to the market value of the assets on the date that the
dividend is deemed to have been paid, being 30 September 2016. The amount of the
dividend is therefore R90 000.

Example 2 — Amount of the distribution of an asset in speci er assets

Facts:

On 31 May 2017 the liquidator of Company Z distrib a market value of
R500 000 to holders of shares in the company.

Result:

Under s 64E(2)(b) the dividend is deemed t y Company Z on the date of the

f shares, namely, 31 May 2017. Under
o be R500 000 which is equal to the
te the dividend is deemed to have been

distribution of the assets in specie to the
s 64E(3)(b) the amount of the dividend i
market value of the assets on 31 May
paid.

3.4 Company deemed \Y dividend — Amount owing on a debt [s 64E(4)]
3.4.1 Company deeme ave paid a dividend — Amount owing on a debt

[s 64E(4)(a)]
A company is deeme ave paid a dividend if an amount is owing to that company during

any year of assessmentby —

e a person (other than a company) that is a resident and a connected person in
relation to that company [s 64E(4)(a)(i)]; or

e a person (other than a company) that is a resident and a connected person in
relation to the person mentioned above [s 64E(4)(a)(ii)],

if that debt arises by virtue of any share held in that company by the person who is a
connected person in relation to that company referred to in s 64E(4)(a)(i).**

The word ‘debt’ is not defined in the Act. It is described as follows in The Shorter Oxford
English Dictionary on Historical Principles:**

‘[D]ebt 1 Something owed or due; something (as money, goods, or service) which one person
is under an obligation to pay or render to another. 2 A liability or obligation to pay or render
something; the condition of being so liable or obligated.’

10 gee Interpretation Note 67 ‘Connected Persons’ for a discussion of the definition of ‘connected

person’.

1A Stevenson 6 ed (2007) Oxford University Press in vol 1.
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A debt owing to a company will be deemed to be a dividend paid by the company only if the
debt arose by virtue of a share held in the company by a person referred to in s 64E(4)(a)(i).
It follows that an amount owing to a company will not be subject to dividends tax if the debt
arose for a business or a commercial reason and not ‘by virtue of a share held’ in the
company by a person referred to in s 64E(4)(a)(i). Whether or not a debt arose by virtue of a
share held in a company by a person referred to in s 64E(4)(a)(i) will depend on the facts of
each case.

The company to which the debt is owed may be a resident or a non-resident. However, an
amount owing by a resident connected person to a foreign company in the circumstances
described above is not subject to dividends tax. No liability for dividends tax arises because
the amount is deemed to be a distribution of an asset in specie under s 64E(4)(b)(i)
(see 3.4.2) and does not constitute a ‘dividend’ as defined in s 64D. Such a debt may,
however, be subject to the transfer pricing rules in s 31 which apply to tax payable on
international transactions which are not conducted under the arm’s length principle.

Example 1 — Deemed dividend — Amount owing on a debt

Facts:
Company K granted an interest-free loan of R100 000 to Indi esident. Individual L
holds 60% of the equity shares in Company K.

Result:
Individual L is a connected person in relation_to p K under para (d)(iv) of the
definition of ‘connected person’ in s 1(1). Undeis 4)(a) and (b)(i) Company K is deemed

to have paid a dividend in specie equal to the a nt rmined under s 64E(4)(b)(ii).

Example 2 — Deemed dividend — Amapint onh a debt
Facts:
Company A advanced an interestifree loan of R50 000 to B. B is C’s sister. C holds 20% of
the equity shares in Compa d re residents.

Result:

B and C are conne
‘connected person’ |
para (d)(iv) of the defi
is deemed to have p
s 64E(4)(b)(ii).

rs in relation to each other under para (a)(i) of the definition of
IS a connected person in relation to Company A under
on of ‘connected person’. Under s 64E(4)(a) and (b)(i) Company A
a dividend in specie equal to the amount determined under

Example 3 — Deemed dividend — Amount owing on a debt
Facts:

Trust A holds 100% of the member's interest in ABC Close Corporation (ABC CC).
Individual D is a discretionary beneficiary of Trust A and Trust B. ABC CC made an interest-
free loan to Trust B.
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Result:

Under s 64E(4)(a) ABC CC will be deemed to have paid a dividend if an amount is owing to
it on a debt by a person who is a connected person in relation to a person who is a
connected person in relation to ABC CC. Trust A is a connected person in relation to
ABC CC under para (d)(vi)(aa) of the definition of ‘connected person’ in s 1(1). Trust A and
Trust B are connected persons in relation to each other under para (b)(ii) of the definition of
‘connected person’. ABC CC is deemed to have paid a dividend under s 64E(4)(a), since it
granted an interest-free loan to a person (Trust B) that is a connected person in relation to a
person (Trust A) that is a connected person in relation to ABC CC. The amount of the
dividend, which is deemed to be a dividend in specie, is determined under s 64E(4)(b)(ii).

An amount owing by a company that is a resident to another company that is a resident on a
debt which arose by virtue of a share, is hot deemed to be a dividend paid by the company
that provided the debt under s 64E(4)(a), since that provision applies only if the debtor is not
a company. This outcome is in line with the exemption from dividends tax under s 64F(1)(a)
and s 64FA(1)(a) which exempts a dividend that is paid to a company that is a resident
(see 4.1.1).

An amount owing by a connected person who is not a residen
another company that is a resident on a debt which arose
to be a dividend paid by the company under s 64E(4)(
to connected persons who are resident. The de
application of s 31 which applies to international transacti
arm’s length principle.

ding a company) to
hare, is not deemed
2 provision applies only
ever, be subject to the
hich are not based on the

3.4.2 Nature and amount of dividend de

e have been paid [s 64E(4)(b)]
paid [s 64E(4)(b)(1)]

The amount of a dividend that is edt ve been paid under s 64E(4)(a) (see 3.4.1), is
deemed to consist of a distributiofl of an aSset in specie.

a. Nature of dividend deemed t

When the deemed distributi b pany that is a resident, that company is liable for
dividends tax under s 64E ,@ ee 3.7.2).

b. Amount of

The amount of a divi is deemed to have been paid under s 64E(4)(a) (see 3.4.1) is
deemed to be equal to'the greater of —

o the market-related interest (essentially this means interest determined at the
‘official rate of interest’ as defined in para 1 of the Seventh Schedule) in respect
of that debt, less the amount of interest that is payable to that company on that
debt for that year of assessment; or

¢ nil (when the interest that is payable exceeds the market-related interest).
A dividend is deemed to have been paid for each year of assessment for which non-market-

related interest is payable in respect of the debt (see 3.4.4 for the meaning of ‘market-related
interest’).

Example 1 — Amount of dividend deemed to have been paid
Facts:

Company G's year of assessment ends on the last day of February. Company G advanced a
loan of R1 million on 1 March of a specific year to Individual P, a resident and the sole holder
of its shares, at a rate of interest of 6%. The loan is repayable after two years. Assume that
the ‘official rate of interest’ as defined in para 1 of the Seventh Schedule is 10% in year 1
and 9% in year 2.

Comprehensive Guide to Dividends Tax (Issue 2) 66



67

Result:

Individual P is a connected person in relation to Company G under para (d)(iv) of the
definition of ‘connected person’ in s 1(1).

Company G is deemed to have paid dividends under s 64E(4)(a), since an amount is owing
by a resident connected person in respect of a debt which arose by virtue of that connected
person’s shareholding in Company G. The amount of those dividends is deemed to consist
of a distribution of an asset in specie under s 64E(4)(b)(i).

The amount of the dividends deemed to have been paid will be R40 000 [R1 million x 4%
(10% — 6%)] in year 1 and R30 000 [R1 millionx3% (9% - 6%)] in year2 under
s 64E(4)(b)(ii).**

Company G is liable for dividends tax under s 64EA(b). Dividends tax payable by
Company G on the dividend in specie is R8 000 (R40 000 x 20%) in year 1 and R6 000
(R30 000 x 20%) in year 2.

Note:

The dividends will be exempt from dividends tax under s 64F({ dividual P is also an
employee and the deemed dividend has been taxed as :
hands under para (i) of the definition of gross income i paras 2(f) and 11 of the
Seventh Schedule (see 4.1.12 d.).

Example 2 — Amount of dividend deemed to been paid

Facts:

Company H’s year of assessment ends on th
loan of R20 million on 1 March of a specifi
was formed in South Africa. Assu

st day of February. Company H advanced a

‘official rate of interest’ as defined in para 1 of
repaid on 1 March of the subsequent year.

advanced to LJ Trust by vir s LJ Trust held in Company H.
Result:
Company H is dee paid a dividend under s 64E(4)(a). The amount of the

dividend is deemed to sist’of a distribution of an asset in specie under s 64E(4)(b)(i).

The amount of the dividend deemed to have been paid under s 64E(4)(b)(ii)*" is
R1,2 million [R20 million x 6% (8% — 2%)]. Dividends tax payable by Company H on the
dividend in specie is R240 000 (R1,2 million x 20%).

Example 3 — Amount of dividend deemed to have been paid
Facts:

Company A’s year of assessment ends on the last day of February. Company A advanced
an interest-free loan of R2 million on 1 March 2012 to Individual B, the sole holder of its
shares who was a resident. The loan was advanced by virtue of Individual B's holding of
shares. The loan was repaid on 28 February 2013. Assume that the ‘official rate of interest’
as defined in para 1 of the Seventh Schedule was 6,5% for the year of assessment ended
on 28 February 2013 and that the loan did not attract STC on 1 March 2012.

112 gection 64E(4)(b)(ii) deems the amount to be the greater of the amount as calculated in the

example and nil. The amount calculated is therefore the amount of the dividend.
113 section 64E(4)(b)(ii) deems the amount to be the greater of the amount as calculated in the
example and nil. The amount calculated is therefore the amount of the dividend.
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Result:
Individual B is a connected person in relation to Company A under para (d)(iv) of the
definition of ‘connected person’ in s 1(1).

Company A is deemed to have paid a dividend under s 64E(4)(a). The amount of the
dividend is deemed to consist of a distribution of an asset in specie under s 64E(4)(b)(i).

The amount of the dividend deemed to have been paid is R119 167
[(R2 million x 6,5%) x 11/ 12] under s 64E(4)(b)(ii).*** Dividends tax payable by Company A
on the dividend in specie is R17 875,05 (R119 167 x 15%).

Note:

Dividends tax is calculated for 11 months, since dividends tax came into operation only on
1 April 2012.

Example 4 — Amount of dividend deemed to have been paid

Facts:

Company B’s year of assessment ends on 31 May. Co dvanced a loan of
R1 million on 1 June 2016 to Individual C, who is a \
Company B and a resident. The loan was repaid on 3 .¥he loan carried interest
at 6,5% from 1 June 2016 to 28 February 2017 but
2017 to 31 May 2017. Assume that the ‘official rate Of i as defined in para 1 of the

Seventh Schedule was 6,5% for the full perio theNloan. Individual C holds 25% of the

equity shares in Company B and the loan aro f the holding of shares.
Result:

Company B is deemed to have pai idend under s 64E(4)(a). The amount of the
dividend is deemed to consist of of an asset in specie under s 64E(4)(b)(i).

The amount of the dividendge
6,5%) x 9/ 12}'*° + {[R14
tax payable by Company E

ve been paid is R16 250 [{(R1 million x (6,5% —
— 0%)] x 3/ 12}] under s 64E(4)(b)(ii).**® Dividends
lIvidend in specie is R3 250,00 (R16 250 x 20%).

Example 5 - Amou d deemed to have been paid

Facts:

Company M’s year of assessment ends on the last day of February. Company M advanced
a loan of R2 million on 1 March 2015 at a rate of interest of 8,5% to Trust N, the sole holder
of its shares and a resident. The loan, which arose by virtue of Trust N's holding of shares in
Company M, was repaid on 29 February 2016. Assume that the ‘official rate of interest’ as
defined in para 1 of the Seventh Schedule was 6,5% for the full period of the loan.

Result:
Trust N is a connected person in relation to Company M under para (d)(iv) of the definition of
‘connected person’ in s 1(1).

Company M is deemed to have paid a dividend under s 64E(4)(a). The amount of the
dividend is deemed to consist of a distribution of an asset in specie under s 64E(4)(b)(i).

114 section 64E(4)(b)(i) deems the amount to be the greater of the amount as calculated in the

example and nil. The amount calculated is therefore the amount of the dividend.

That is, a nil deemed dividend for the period during which the loan carried interest at 6,5%.

18 section 64E(4)(b)(ii) deems the amount to be the greater of the amount as calculated in the
example and nil. The amount calculated is therefore the amount of the dividend.

115
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The amount of the dividend deemed to have been paid under s 64E(4)(b)(ii) is the greater
of —

« (R40 000) [(R2 million x 6.5%) — (R2 million x 8.5%)]; or

e il

Dividends tax payable by Company M is nil.

3.4.3 Deemed date of payment of deemed dividend [s 64E(4)(c)]

A dividend that is deemed to have been paid by a company under s 64E(4)(a) is deemed
under s 64E(4)(c) to have been paid on the last day of the year of assessment of the
company during which such debt was owing to that company.

Example — Deemed date of payment of deemed dividend
Facts:

Company K'’s year of assessment ends on the last day of Febr ||| dividual T holds 60%

of the equity shares in Company K. Company K made an integest-freeloan to Individual T, a
resident, of R100 000 on 31 August 2016. The loan gvasWadvangeed as a result of
Individual T's significant holding of shares in Companyd. Assu at the ‘official rate of
interest’ as defined in para 1l of the Seventh Schedul 6%, The loan was repaid on
28 February 2017.

Result:
Individual T is a connected person in re NCompanyK under para (d)(iv) of the
definition of ‘connected person’ in s 1(1

Company K is deemed to have
dividend is deemed to consist of

ividend under s 64E(4)(a). The amount of the
f an asset in specie under s 64E(4)(b)(i).

The amount of the dividen
under s 64E(4)(b)(ii).

ve been paid is R3 000 (R100 000 x 6% x 6/ 12)

The deemed divide 3 is deemed to have been paid on 28 February 2017 under
s 64E(4)(c), which is day of Company K’'s year of assessment during which the
deemed dividend was d€termined.

Dividends tax of R600 (R3 000 x 20%) was payable by Company K on the dividend in
specie on or before 31 March 2017 under s 64K(1)(b) (see 7.1.2), since the company will be
liable for dividends tax under s 64EA(b) (see 3.7.2).

3.4.4 Meaning of ‘market-related interest’ [s 64E(4)(d)]

For purposes of s 64E(4), ‘market-related interest’ in relation to any debt owed to a company
means the amount of interest that would have been payable to that company on the amount
owing to that company for a period during a year of assessment had interest for that period
been payable at the ‘official rate of interest’ as defined in para (1) of the Seventh Schedule.
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The term ‘official rate of interest’ is defined in para 1 of the Seventh Schedule as follows:**’

‘ “[O]fficial rate of interest” means—

(@ in the case of a debt which is denominated in the currency of the Republic, a
rate of interest equal to the South African repurchase rate plus 100 basis
points; or

(b) in the case of a debt which is denominated in any other currency, a rate of

interest that is the equivalent of the South African repurchase rate applicable
in that currency plus 100 basis points:

Provided that where a new repurchase rate or equivalent rate is determined, the new rate of
interest applies for the purposes of this definition from the first day of the month following the
date on which that new repurchase rate or equivalent rate came into operation.’

Table — Official rates of interest

Date from Date to Rate (%)
1 March 2011 31 July 2012 6,5

1 August 2012 31 January 2014 6,0

1 February 2014 31 July 2014

1 August 2014 31 July 2015

1 August 2015 30 November 2015
1 December 2015 31 January 2016

1 February 2016 31 March 2016

1 April 2016 31 July 2017

1 August 2017 Until change inr

nnected person in respect of a debt
(see 3.4.1) will not be deemed to be a purposes of s 64E(4)(a) to the extent that
the amount was deemed to be a di t was ‘subject to’ STC. Thus, while an amount
may continue to be owing by a qualifying €onfiected person to a company subsequent to the
introduction of dividends tax at ariinterest rate that is less than the prevailing market-related
interest rate, that debt will p® i
‘subject to’ STC before its]] ement with dividends tax.

An amount owing to a company by

A deemed dividend
made a loan or gra

aveyarisen for STC purposes under s 64C(2)(g) when a company
dvance to a holder of shares or to a connected person in
relation to that holder at a rate of interest less than the ‘official rate of interest’ as defined in
para 1 of the Seventh Schedule. The amount of the deemed dividend for STC purposes
would have been the capital amount of the loan. STC would have been levied under
s 64B(2) on the amount of the deemed dividend.

To qualify for the exclusion from dividends tax, the amount of the debt must have been
‘subject to’ STC. The meaning of ‘subject to’ is not defined in the Act. While these words
have also not received judicial consideration in South Africa, it is evident from an analysis of
foreign case law''® that what is required is that STC must have been imposed on the amount
of the debt. It is not sufficient that the amount owing was within the scope of STC but
because of an exemption that applied in relation to the amount owing, no STC was payable.
The deemed dividend could, for example, have been exempt from STC under s 64C(4) or
the net amount of the dividend determined under s 64B(3) could have been nil because of
dividends received by or that accrued to the company during the relevant dividend cycle.

17 paragraphs (a) and (b) of the definition were substituted by s 93(b) of the Taxation Laws

Amendment Act 25 of 2015 with effect from 8 January 2016, to substitute the word ‘loan’ with
‘debt’.

18 gSee Paul Weiser v HM Revenue and Customs [2012] UKFTT 501 (TC) and L Kruger ‘Interest-free
and Low-interest Shareholder Loans’ (September 2014) 5 Business Tax and Company Law
Quarterly 21.
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Example 1 — Amount of debt owing previously subject to STC
Facts:

Company C’s year of assessment ends on 31 March. Company C granted an interest-free
loan of R2 million to the sole holder of its shares, Individual B, on 1 April 2011. The loan is
repayable only in 10 years’ time. The loan was deemed to be a dividend under s 64C(2)(Q)
and STC of R200 000 (R2 million x 10%) was levied on 1 April 2011 which is the date that
the loan was made available under s 64C(6)(e). Assume an ‘official rate of interest’ of 6%.

Result:

Under s 64E(4)(e) Company C is deemed not to have paid a dividend under s 64E(4)(a),
since the amount owing of R2 million was deemed to be a dividend declared by Company C
under s 64C(2)(g) that was subject to STC.

Example 2 — Amount of debt owing previously subject to STC

Facts:
granted an interest-free

% ril 2011. The loan is
ahOl e
i Q

was made available under s 64C(6)(e). However, n CgWas payable because the loan
reduced the market value of all the assets of the co
the liabilities of the company and the exemption,i applied. Assume an ‘official
rate of interest’ of 6%.

Company D’s year of assessment ends on 31 March. Compa
loan of R2 million to the sole holder of its shares, Individual 4
repayable only in 10 years’ time. The loan was deemed t

Result:

Under s 64E(4)(a) Company D is dee
not apply to change this outcome amount owing of R2 million was not ‘subject to’
STC. The amount of the dividendfis dee consist of a distribution of an asset in specie
under s 64E(4)(b)(i). The amountiof the dividend deemed to have been paid is R120 000
[R2 million x (6% - 0%)] T, idend is deemed to have been paid on 31 March
2013. A deemed dividen termined for each year of assessment until the loan is
repaid or interest equal to eater than the official rate of interest is charged.

3.5 Amount of dividend denominated in a currency other than the currency of
South Africa [S\64E(5)]

An amount of a dividend denominated in any currency other than the rand, must be
translated to rand by applying the spot rate applicable at the time that the dividend is paid.
The term ‘spot rate’ is defined in s 1(1) as follows:

‘“[S]pot rate” means the appropriate quoted exchange rate at a specific time by any
authorised dealer in foreign exchange for the delivery of currency;’

Example — Amount of dividend denominated in a currency other than the currency of
South Africa

Facts:

Company K is a foreign company and its shares are listed on the JSE. Company K paid a
dividend of $100 000 on those shares to Individual L, a resident, on 3 September 2016. The
spot rate on 3 September 2016 was $1 = R13,6768.
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Result:

The dividend is deemed to have been paid by Company K on 3 September 2016 under
s 64E(2)(a)(i). Under s 64E(5) the amount of the dividend paid on 3 September 2016 is
R1 367 680 ($100 000 x 13,6768).

3.6 Company and regulated intermediary deemed to have paid the amount of
dividends tax withheld to the beneficial owner [s 64E(6)]

3.6.1 Company deemed to have paid the amount of dividends tax withheld to the
beneficial owner [s 64E(6)(a)]

A company that pays a dividend to any person and that withholds dividends tax from that
payment under s 64G(1) is, for purposes of dividends tax, deemed to have paid the amount
so withheld to that person. Dividends tax is therefore levied on and withheld from the gross
amount of the dividend.

For normal tax purposes the gross amount of the dividend, which_includes the amount of

by the company from the gross dividend payable.

Consequently, assuming the beneficial owner is subje

the beneficial owner will receive only 80% of th untiof the dividend after dividends tax is
withheld by the company. The full amount of di must nevertheless be included in
the beneficial owner’s gross income.

Example — Company deemed to the amount of dividends tax withheld to the
beneficial owner

Facts:

Company A declared a vidend of R100 000 to Individual B. Company A withheld
dividends tax of R20 000 20%) from the dividend payable to Individual B under

s 64G(1) and paid net ount of the dividend of R80 000 (R100 000 — R20 000) to
Individual B.

Result:

Under s 64E(6)(a) Company A is deemed to have paid the dividends tax withheld of R20 000
to Individual B. Dividends tax at the rate of 20% was withheld from the gross amount of the
dividend. The total amount of the dividend paid to Individual B that is included in Individual
B’s gross income under para (k) of the definition of ‘gross income’ is R100 000 (R80 000
actual receipt plus R20 000 dividends tax withheld).

3.6.2 Regulated intermediary deemed to have paid the amount of dividends tax
withheld to the beneficial owner [s 64E(6)(b)]

A regulated intermediary that makes payment of a dividend to any person and that withholds
dividends tax from that payment under s 64H(1) must, for purposes of dividends tax, be
deemed to have paid the amount so withheld to that person. Dividends tax is therefore levied
on and withheld from the gross amount of the dividend.

For normal tax purposes the gross amount of the dividend, which includes the amount of
dividends tax withheld, is included in the beneficial owner’s gross income* notwithstanding

19 Paragraph (k) of the definition of ‘gross income’ in s 1(1).

0 Paragraph (k) of the definition of ‘gross income’ in s 1(1).
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that the beneficial owner does not physically receive the full amount of the dividend declared
by the company. The full amount is not received because of the withholding of dividends tax
by the regulated intermediary from the gross dividend payable.

Consequently, assuming the beneficial owner is subject to dividends tax at the rate of 20%,
the beneficial owner will receive only 80% of the amount of the dividend after dividends tax is
withheld by the regulated intermediary. The full amount of the dividend must nevertheless be
included in the beneficial owner’s gross income.

Example — Regulated intermediary deemed to have paid the amount of dividends tax
withheld to the beneficial owner

Facts:

Regulated Intermediary A received a dividend of R100 000 from Company B which it is
required to pay, net of dividends tax, to Individual C. Regulated Intermediary A withheld
dividends tax of R20 000 (R100 000 x 20%) from the dividend under s 64H(1) and paid the
net amount of the dividend of R80 000 (R100 000 — R20 000) to Individual C.
w d the dividends tax
Oofwwas withheld from the
gross amount of the dividend. The total amount of t
included in Individual B’s gross income under para (

therefore R100 000 (R80 000 actual receipt plus R20 0 [ nds tax withheld).

Result:

Under s 64E(6)(b) Regulated Intermediary A is deemed
withheld of R20 000 to Individual C. Dividends tax at th

3.7 Liability for dividends tax (ss 8
64E(4)(b)(i) and 64EA)

Subject to s 64J(7), the following

A(2), 9H(3)(c)(iii), 24BA3)(b), 31(3),

liable for dividends tax:

, to the extent that the dividend does not consist
ecie [s 64EA(Q)].

e A companyt ident that declares and pays a dividend, to the extent that
the dividend co s of a distribution of an asset in specie [s 64EA(D)].

¢ A beneficial owner of
of a distribution

See 6.1.7 for a discu 64J(7) which deals with the failure to withhold dividends tax
owing to an inaccurate\notification of an STC credit.

3.7.1 Dividend in cash — Beneficial owner liable for dividends tax [s 64EA(a)]

A beneficial owner of a dividend is, to the extent that the dividend does not consist of a
distribution of an asset in specie, liable for dividends tax on that dividend notwithstanding
that the dividends tax is withheld by the company declaring the dividend or the regulated
intermediary (see Chapter 5). The incidence of dividends tax on a cash dividend thus falls
on the beneficial owner and not the company paying the dividend. This principle is important
for a non-resident beneficial owner wishing to claim a tax credit for the dividends tax withheld
in South Africa in the non-resident beneficial owner’s country of residence (assuming this is
catered for by the tax legislation of the beneficial owner’s country of residence or under a tax
treaty) and for purposes of enabling qualifying beneficial owners to claim exemption from
dividends tax or a reduced rate under a tax treaty.

3.7.2 Dividends in specie — Company declaring and paying dividend liable for
dividends tax [ss 8F(2), 8FA(2), 9H(3)(d)(iii), 24BA(3)(b), 31(3), 64E(4)(b)(i)
and 64EA(Db)]

A company that is a resident that declares and pays a dividend is, to the extent that the
dividend consists of a distribution of an asset in specie, liable for dividends tax on that
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dividend. The incidence of dividends tax is thus the same as under STC for a dividend in
specie. See a. — f. below for examples of deemed distributions of assets in specie.

A foreign company that declares and pays a dividend that consists of a distribution of an
asset in specie is not liable for dividends tax on that dividend, since a distribution of this
nature is not included in the definition of ‘dividend’ in s 64D for dividends tax purposes
(see 2.3.2). Such a foreign dividend constitutes gross income of the beneficial owner and is
subject to normal tax but may be —

e exempt in full under s 10B(2)(a), (c) or (e);*** or

e in any other case, partially exempt under s 10B(3).

a. Debt owing to a company [s 64E(4)(b)(i)]

The amount of a dividend that is deemed to have been paid by a company under s 64E(4)(a)
on a debt owing to that company (see 3.4.1), is deemed to consist of a distribution of an
asset in specie under s 64E(4)(b)(i) (see 3.4.2). The company that is deemed to have paid a
dividend under s 64E(4)(a) is liable for dividends tax on that dividend.

company [s 9H(3)(c)(iii)]

Section 9H(3)(c)(iii) provides that a company must, on
on which it ceased to be a resident or became a he
s 64EA(b), be deemed to have declared and paid
distribution of an asset in specie to the persons
accordance with their effective interests in the,s

shares in that company in
the company. The amount of the

distribution of the asset in specie is deeme qualto —
o the market value of all the shares j t G@mpany on that date,
e less the sum of the CT allithe classes of shares in the company as at that
date.

r ts of a permanent establishment in South Africa
om employment are excluded from the calculation above

Immovable property in Sout
and certain securities de @
under s 9H(4)*%.

Example — Compan o be aresident — Company liable for dividends tax
Facts:

Company A ceased to be a resident on 1 June 2017 as a result of transferring its place of
effective management to Mauritius on that date. The balance sheet of Company A reflected
the following assets and liabilities as at 31 May 2017:

R
Cash 200 000
Equity shares in companies at market value 3 000 000
Debt owing to Company A 7 000 000
Total assets 10 200 000
Liabilities 6 000 000

Company A’s CTC amounted to R1 million.

121

o Section 10B(2)(e) applies to foreign dividends received or accrued on or after 1 April 2014.

Before 12 December 2013 any interest or right of whatever nature to or in immovable property
situated in South Africa, including an interest in immovable property contemplated in para 2(2) of
the Eighth Schedule, was excluded under s 9H(4)(b).
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Result:

Under s 9H(3)(c)(iii)(aa) the amount of the dividend in specie deemed to have been declared
and paid by Company A on 31 May 2017 is calculated as follows:

R
Market value of shares in Company A (10 200 000 — 6 000 000) 4 200 000
Less: CTC (1.000 000)

Dividend in specie deemed to have been declared and paid by Company A 3 200 000

Under s 64EA(b) Company A is liable for dividends tax of R640 000 (R3,2 million x 20%)
and had to pay the amount to SARS by 30 June 2017 under s 64K(1)(b).

C. Transactions under which assets are acquired as consideration for shares
issued [s 24BA(3)(b)]

Section 24BA applies when —

e a company issues shares in that company to a person as consideration for an
asset acquired from that person; and

elow, is different from
et been acquired in
exchange for the issue of those shares undefia tr on between independent
persons dealing at arm’s length.

e the consideration for that asset, determined as i

The consideration for the asset must be deterMiged before taking into account any other
transaction, operation, scheme, agreement or er ing that directly or indirectly affects
that consideration.

When s 24BA applies, s 24BA(3)(b)

t, ‘notwithstanding para 11(2)(b)**® of the
Eighth Schedule, to the extent th lue of the shares immediately after that
issue exceeds the market value of'that as mediately before the disposal, the amount of
the excess is, for purposes of dividends tex, deemed to be a dividend as defined in s 64D
which —

e consists of a an asset in specie; and

ny issuing the shares on the date of that issue.

Section 24BA(3)(b) thekeéfore deems the excess referred to above to —
s defined in s 64D;
e consist of a distribution of an asset in specie; and

e be paid by the issuing company on the date of that issue.

Section 24BA(3)(b) does not deem any person to be a recipient of the deemed dividend and,
taking the purpose of the provision into account, SARS’ view is that the parameters of the
deemed dividend are not extended to include a deemed recipient.’®* See 4.3.3 a. for the
impact this has on possible exemptions from dividends tax under s 64FA(1) and a possible
reduction in the rate of dividends tax under s 64FA(2).

Section 24BA does not apply when a company acquires an asset from a person if —

e that company and that person form part of the same group of companies
immediately after that company acquires that asset (see 4.3.1 for a discussion of

123 Under para 11(2)(b) of the Eighth Schedule there is no disposal of an asset by a company in

respect of the issue of a share in the company.
124" Chotabhai v Union Government & another 1911 AD 13; Daud & another v Tanzania Postal Bank
[2008] 2 EA 77 (CAT); Kuber Tobacco Products (P) Ltd v DCIT AIT-2009-11—ITAT.
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a ‘group of companies’) or that person holds all the shares in that company
immediately after that company acquires that asset; or

e para 38 of the Eighth Schedule applies which deals, amongst other things, with
transactions between connected persons not at an arm’s length price.'?

Example — Assets acquired as consideration for shares issued — Deemed dividend
in specie

Facts:

Company A and Company B are residents who are not connected persons in relation to
each other. Company A and Company B entered into an agreement under which
Company B acquired an asset from Company A on 28 February 2017 in exchange for the
issue of shares by Company B on the same date. The market value of Company A’s asset
immediately before the transaction was R1 million and the market value of the shares issued
by Company B was R3 million immediately after the transaction.

Sset exchanged and the
2 on) is, for purposes of
DN vidend is deemed to

aid by Company B on the
y B is liable for dividends

Result:

Under s 24BA(3)(b) the difference between the market value o
market value of the shares issued of R2 million (R3 million —
dividends tax only, deemed to be a dividend as defined i
consist of a distribution of an asset in specie and is de
date of the issue of the shares, namely, 28 February
tax under s 64EA(b).

The exemption under s 64FA(1)(a) does not a , S 24BA does not deem a person to
be the recipient or beneficial owner of the dé&medhdividend.'*

Note:

Section 24BA would not have applied had
same group of companies or if Gompan
after the transaction [s 24B

mpany A and Company B formed part of the
eld all the shares in Company B immediately

d. Interest on hybrid

Under s 8F(2)(a) an
is, on or after the date

tinstruments deemed to be dividends in specie [s 8F(2)]

of¥interest incurred by a company on a hybrid debt instrument

thé instrument becomes a hybrid debt instrument -2’

e deemed for purposes of the Act to be a dividend in specie declared and paid
by that company on the last day of the year of assessment of that company; and

e not deductible under the Act.

Section 8F(2)(b) provides that the amount of interest incurred by a company on a hybrid debt
instrument is also deemed for the purposes of the Act to be a dividend in specie that is
declared and paid in respect of a share on the last day of the year of assessment of the
company that incurred the interest to the person to whom the amount accrued.

The amount of the interest that is deemed under s 8F(2)(a) to be a dividend in specie
declared and paid by the company incurring the interest expense will be liable to dividends
tax under s 64E(1). This dividend may qualify for an exemption from dividends tax under
s 64FA(1)(a) or (b) or be subject to a reduced rate of tax under s 64FA(2) if the requirements
of those sections and any applicable tax treaties are met (see 4.3.1, 4.3.2 and 4.3.3). The
company incurring the interest expense would be liable for dividends tax under s 64EA(b)
because the interest expense is deemed to be a dividend in specie.

125 Section 24BA(4).
%6 see 4.3.3 a.
27 The term ‘hybrid debt instrument’ is defined in s 8F(1).
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Under s 64K(1)(b) dividends tax must be paid to the Commissioner by the last day of the
month following the month during which the dividend is paid by the company. As noted
above, the dividend is deemed to have been declared and paid on the last day of the year of
assessment of the company during which the interest expense was incurred. The dividends
tax, if applicable, must therefore be paid on or before the last day of the first month of the
year of assessment following the year of assessment in which the dividend was deemed to
be paid.

The amount of interest that accrues to a person and that is deemed to be a dividend in
specie must be included in the person’s gross income under para (k) of the definition of
‘gross income’ in s 1(1). The deemed dividend in specie may qualify for exemption under
s 10(2)(k)(i).

Section 8F(3) provides that s8F does not apply to an instrument under specific
circumstances.

Example — Interest on hybrid debt instrument deemed to be a dividend in specie

Result:

Under s 8F(2)(a) interest of R10 million (R20 mai 6%,.12) incurred by Company A on the
hybrid debt instrument is deemed to bey a “dividend¥in specie declared and paid by
Company A on 31 March 2017. Depending cts of the particular case, the interest of
R10 million that is deemed to be a divi ecie may be exempt from dividends tax
under s 64FA(1)(a) or (b) or subj reduced rate of tax under s 64FA(2) if the
requirements of those sections icable tax treaties are met. Assuming that the
dividend does not qualify for an or a reduction in the rate of dividends tax in this
example, the deemed dividentyi o dividends tax at a rate of 20% under s 64E(1).
Company A is liable for di s tax of R2 million (R10 million x 20%) under s 64EA(b) that
must be paid to the Com uder s 64K(1)(b) on or before 30 April 2017.

Facts:

Company A incurred interest of R20 million on an instrume
assessment ending on 31 March 2017. On 1 October 2016"the
debt instrument’.

during its year of
ent became a ‘hybrid

Under s 8F(2)(b) th R10 million is deemed to be a dividend in specie that is
declared and paid on 2017 in respect of a share to the person to whom the interest
on the hybrid debt instrument accrued. This amount must be included in that person’s gross
income under para (k) of the definition of ‘gross income’ in s 1(1). The amount of the interest

that is deemed to be a dividend in specie may qualify for an exemption under s 10(1)(K)(i).

e. Hybrid interest deemed to be dividends in specie [s 8FA(2)]

Under s 8FA(2)(a) an amount of interest incurred by a company, on or after the date that the
interest becomes hybrid interest —%

e is deemed for the purposes of the Act to be a dividend in specie declared and
paid by that company on the last day of that year of assessment; and

e not be deductible in terms of the Act.

Section 8FA(2)(b) provides that an amount of hybrid interest incurred by a company is also
deemed for the purposes of the Act to be a dividend in specie that is declared and paid in
respect of a share on the last day of that year of assessment of the company that incurred
the interest, to the person to whom that interest accrued.

128 The term ‘hybrid interest’ is defined in s 8FA(2).
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The amount of interest deemed under s 8FA(2)(a) to be a dividend in specie declared and
paid by the company incurring the interest expense will be liable to dividends tax under
s 64E(1). This dividend may qualify for an exemption from dividends tax under s 64FA(1)(a)
or (b) or be subject to a reduced rate of tax under s 64FA(2) if the requirements of those
sections and any applicable tax treaty are met (see 4.3.1, 4.3.2 and 4.3.3).The company
incurring the interest expense is liable for dividends tax under s 64EA(b) because the
interest expense is deemed to be a dividend in specie.

Under s 64K(1)(b) dividends tax must be paid to the Commissioner by the last day of the
month following the month during which the dividend is paid by the company. As noted
above, the dividend is deemed to have been declared and paid on the last day of the year of
assessment of the company during which the interest expense was incurred. The dividends
tax, if applicable, must therefore be paid on or before the last day of the first month of the
year of assessment following the year of assessment in which the dividend was deemed to
be paid.

The amount of interest that accrues to a person and which is deemed to be a dividend in
specie must be included in the person’s gross income under para (k) of the definition of
‘gross income’ in s 1(1). The deemed dividend in specie may for exemption under
s 10(1)(k)(i).

Section 8FA(3) provides that s 8FA does not apply to on an instrument in

specific circumstances.

Example — Hybrid interest deemed to be a di

Facts:

Company X incurred interest of R10 million n Mstrument during its year of assessment
ending on 31 March 2017. The interest rid interest’ on 1 October 2016.

Result:

Under s 8FA(2)(a) the hylsi
Company X is deemed
31 March 2017. Depend
R5 million that is d ed
under s 64FA(1)(a)
requirements of thos

INterestg’'of RS million (R10 million x 6/12) incurred by
dividend in specie declared and paid by Company X on
facts of the particular case the hybrid interest of
(@ybe a dividend in specie may be exempt from dividends tax
ubject to a reduced rate of tax under s 64FA(2) if the
ctions and applicable tax treaties are met. Assuming that the
dividend does not qualify for an exemption or a reduction in the rate of dividends tax in this
example, the deemed dividend is subject to dividends tax at a rate of 20% under s 64E(1).
Company X is liable for dividends tax of R1 million (R5 million x 20%) under s 64EA(b) that
must be paid to the Commissioner under s 64K(1)(b) on or before 30 April 2017.

Under s 8FA(2)(b) interest of R5 million is deemed to be a dividend in specie that is declared
and paid on 31 March 2017 in respect of a share to the person to whom the hybrid interest
accrued. This amount must be included in the person’s gross income under para (k) of the
definition of ‘gross income’ in s 1(1). The hybrid interest that is deemed to be a dividend in
specie may qualify for exemption under s 10(1)(k)(i).

f. Transfer pricing adjustments deemed to be a dividend consisting of a
distribution of an asset in specie [s 31(3)]

Section 31 applies to any international transaction between connected persons not dealing
at arm’s length if any person that is a party to that transaction, operation, scheme,
agreement or understanding derives a tax benefit from it. Section 31(2) requires taxpayers
to —

e determine whether the actual terms and conditions of any transaction, operation,
scheme, agreement or understanding meeting the requirements of para (a) of the
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definition of ‘affected transaction’*®® differ from the terms and conditions that
would have existed if the parties had been independent persons dealing at arm’s
length; and

¢ to calculate their taxable income based on the arm’s length terms and conditions
of the affected transaction if there is a difference which results or will result in a
tax benefit for one of the parties to the affected transaction.

Section 31(3) provides for a secondary adjustment to be made to the extent that there is a
difference in the amount applied in calculating taxable income (that is, an arm’s length
amount) under s 31(2) and amount which would have been applied had s 31(2) not applied.
It states that the amount of the difference must, if the person is a resident and the other
person to the affected transaction is not a resident or is a resident that has a permanent
establishment outside South Africa to which the affected transaction relates —

e be deemed to be a dividend consisting of a distribution of an asset in specie
declared and paid by that resident to that other person if the resident is a
company [s 31(3)(i)]; or

e be deemed for the purposes of donations tax, to be
resident to that other person if the resident is a p

[s 31(3)(ii)],

on the last day of the period of six months following t n
which the adjustment is made.**°

apdonation made by that
er than a company

ear of assessment for

In applying the deeming provisions above it is arefit that¥the requirements of ss 64E(1)
and 64EA(b) (see 3.1.1 and 3.7.2) have beendme t, in the absence of an exemption
or a reduced rate of dividends tax applying e 4.37, 4.3.2 and 4.3.3), the deemed
dividend will be subject to dividends tax at a rate of“20%.

For completeness, it is also noted inithe case of a deemed donation under s 31(3)(ii),
Part V of the Act, which includes ghe exe ns from donations tax, must be considered in
determining if donations tax is payable. Practically the exemptions are unlikely to apply but it
will depend on the facts of

If the difference referred
that constituted an
1 January 2015, it wi

1(3) was deemed before 1 January 2015 to be a loan
ansaction then to the extent it had not been repaid before

o deemed toge a dividend consisting of a distribution of an asset in specie
declared and\paid by that resident to that other person on 1 January 2015 if the
resident is a company [para (a) of the proviso to s 31(3)]; or

o deemed for the purposes of donations tax, to be a donation made by that resident
to that other person on 1 January 2015 if the resident is a person other than a
company [para (b) of the proviso to s 31(3)].

The same principles regarding the availability of an exemption of dividends tax or donations
tax, as appropriate, or a reduction in the rate of dividends tax as discussed above apply.

129

10 The term ‘affected transaction’ is defined in s 31(1).

Section 31(3) was amended by s 50(1)(a) of the Taxation Laws Amendment Act 43 of 2014 with
effect from 1 January 2015. The amended s 31(3) therefore applies to years of assessment
ending on or after 1 January 2015 as the determination of taxable income would be on or after
that date.

131 Under the proviso to s 31(3).
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Example — Transfer pricing adjustment deemed to be a dividend consisting of a
distribution of an asset in specie

Facts:

Company A, a resident, entered into an agreement with Company B, a foreign company on
31 January 2016 which resulted in a transfer pricing adjustment of R20 million made under
s 31(2) to the taxable income of Company A for its 2016 year of assessment that ended on
30 April.

Result:

Under s 31(3)(i) the amount of R20 million is deemed to be a dividend consisting of a
distribution of an asset in specie declared and paid by Company A to Company B on
31 October 2016, which is the last day of a period of six months following the end of its 2016
year of assessment.

Under ss 64E(1) and 64EA(b) Company A is liable to pay dividends tax of R3 million
(R20 million x 15%).The dividends tax had to be paid to SARS on or before 30 November
2016 under s 64K(1)(b).

Note:

If the transfer pricing adjustment of R20 million was d

January 2015 to be a
emed loan that was not

s entered into on or after that date and amounts
ions entered into before 1 September 2012.

1 September 2012. It applies to
paid on or after 1 October 2

See also 3.7.2 b., c., d., ! circumstances in which various sections deem certain
amounts to be a dividend consisting of a distribution of an asset in specie.

3.8.1 Cession ofa end [s 64EB(1)]

Amounts paid before 4 July 2013

Section 64EB(1) provided that, for the purposes of dividends tax, if —

e aperson that is a beneficial owner listed in s 64F acquires the right to a dividend
by way of a cession; and

e that dividend is announced or declared before that acquisition,
that dividend was deemed to be a dividend paid for the benefit of the person ceding that
right.

Section 64EB(1) did not apply to any cession in respect of a share if the right to that dividend
was ceded together with all of the rights attaching to that share.

Amounts paid on or after 4 July 2013
Section 64EB(1) provides that, for the purposes of dividends tax, when —

e a person contemplated in s 64F(1) acquires the right to a dividend by way of a
cession; and

¢ the dividend is either announced or declared before that acquisition,
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the person ceding the right is deemed to be the beneficial owner of that dividend.

Section 64EB(1) does not apply to any cession in respect of a share if the person to whom
those rights are ceded holds all the rights attaching to the share after the cession.

Example — Deemed dividend — Cession of a dividend
Facts:

Company A Ltd declared a dividend of R1 million on 4 October 2016 to non-resident holders
of its shares. The dividend was payable to holders registered on 21 October 2016. Payment
date was 24 October 2016. The non-resident holders of shares ceded the right to the
dividend on 5 October 2016 to Company B, a resident, for consideration of R925 000.
Company A Ltd paid the dividend of R1 million on 24 October 2016 to Company B. On
24 October 2016 Company B paid R925 000 to the non-resident holders of shares for the
cession of the dividend.

Result:

Dividends tax:

s 64EB(1).

Under s 64G(1) (see 5.2.1) Company A Ltd must Ilvidends tax of R150 000
(R1 million x 15%) from the dividend actually pai B, but deemed to have been
paid to the non-resident holders of shares. The,div deemed to have been paid to the
non-resident holders of shares may be sub towdividends tax at a reduced rate as a result
of the application of a tax treaty under s 64G seg)5.2.3). If Company A Ltd made use of a
regulated intermediary, the regulated<y ry must withhold dividends tax under
S 64H(1).

Normal tax:

While the non-resident h
beneficial owners of the ¢
purposes the recipi
receipt of the divid
possibly claim a ded
shares for the cession

of shares are deemed under s 64EB(1) to be the
ividends tax purposes, Company B is for all other tax
exdividends. Under para (ee) of the proviso to s 10(1)(k)(i) the
pany B is not exempt from normal tax. Company B may
der s 11(a) of R925 000 paid to the non-resident holders of
the dividend.

3.8.2 Amount paid for a borrowed share in a listed company [s 64EB(2)]
Amounts paid before 4 July 2013
Section 64EB(2) provided that, for the purposes of dividends tax, if —

e a person that was a beneficial owner listed in s 64F borrowed a share in a listed
company from another person after a dividend was announced or declared,

e so much of any amount paid by the person for that borrowed share as did not
exceed the amount of the dividend,

was deemed to be a dividend paid for the benefit of that other person.
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Example — Deemed dividend — Amount paid for a borrowed share in a listed company
Facts:

Company A Ltd declared a dividend of R800 000 on 2 April 2013 to foreign holders of its
shares. The dividend was payable to holders registered on 26 April 2013. On 3 April 2013
the foreign holders of shares lent the shares in Company A Ltd to Company B, a company
that is a resident. During the lending period, Company B received the dividend of R800 000
and paid R740 000 in the form of a manufactured dividend to the foreign holders of shares
for the shares borrowed.

Result:
Dividends tax:

The dividend of R800 000 paid by Company A Ltd to Company B was exempt from
dividends tax under s 64F(1)(a), since Company B is a resident (see 4.1.1).

The amount of R740 000 paid by Company B to the foreign holders of shares for the shares
borrowed was deemed to be a dividend paid by Company B to the_ foreign holders of shares
to withhold dividends
tax of R111 000 (R740 000 x 15%) from the manufactured<e dipaid to the foreign
ave been subject to
treaty under s 64G(3)

dividends tax at a reduced rate as a result of the appli
(see 5.2.3).

Normal tax:

Under para (ff) of the proviso to s 10(1)(K)
R800 000 on the shares lent to it was not ex
be entitled to a deduction under s 11(a
the shares borrowed.

the,rece y Company B of the dividend of
t normal tax. Company B may possibly
O"paid to the foreign holders of shares for

Amounts paid on or after 4 July 2043

a per hat is listed in s 64EB(2)(a) (the borrower — see list
a share in a listed company from another person (the

of specified borrowers bele
[ er announced or declared by the listed company before that

lender) and a divid
share is borrowed.
the borrower to the
borrowed share is de
lender.

ot exceeding the amount of the dividend in respect of the
ed to be a dividend paid by the borrower for the benefit of the

The persons specified in s 64EB(2)(a) are the following:
e A company that is a resident (see 4.1.1) [s 64EB(2)(a)(i)].

e The government of South Africa in the national, provincial or local sphere
(see 4.1.2) [s 64EB(2)(a)(ii)].

e A public benefit organisation approved by the Commissioner under s 30(3)
(see 4.1.3) [s 64EB(2)(a)(iii)].

e A trust contemplated in s 37A, namely, an environmental rehabilitation trust
(see 4.1.4) [s 64EB(2)(a)(iv)].

e An institution, board or body contemplated in s 10(1)(cA) approved by the
Commissioner which is exempt from normal tax (see 4.1.5) [s 64EB(2)(a)(V)].

e A fund contemplated in s 10(1)(d)(i) or (ii) that is exempt from normal tax
(see 4.1.6) [s 64EB(2)(a)(vi)].

o A person contemplated in s 10(1)(t) that is exempt from normal tax (see 4.1.7)
[s 64EB(2)(a)(vii)].
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A holder of shares in a registered micro business, as defined in the
Sixth Schedule, paying that dividend, to the extent that the aggregate amount of
dividends paid by that registered micro business to holders of its shares during
the year of assessment in which that dividend is paid does not exceed R200 000
[s 64EB(2)(a)(viii)]. Section 64EB(2)(a)(vii) was deleted with effect from
8 January 2016.

e A person that is not a resident and the dividend is paid by a foreign company on a
listed share (see 4.1.10) [s 64EB(2)(a)(ix)]. Section 64EB(2)(a)(ix) was deleted
with effect from 8 January 2016.

e A portfolio of a collective investment scheme in securities (see 4.1.11)
[s 64EB(2)(a)(X)].

e Any person to the extent that the dividend constitutes income of that person
(see 4.1.12) [s 64EB(2)(a)(xi)].

e Any person to the extent that the dividend was subject to STC [s 64EB(2)(a)(xii)].
Section 64EB(2)(a)(xii) was deleted with effect from 8 January 2016.

o Any fidelity or indemnity fund contemplated in s 10 iii) that is exempt from
normal tax (see 4.1.14) [s 64EB(2)(a)(xiii)].
e A small business funding entity as conte (D)(cQ) (see 4.1.9)
[s 64EB(2)(a)(xiv)].
Under s 64E(1) dividends tax is levied only on d|V|de any company other than a
headquarter company. Therefore only dividen have been paid by persons
listed above which are a ‘company’ as de (1) will potentially be subject to
dividends tax under s 64E(1).
Example — Deemed dividend — Divid ced or declared before a share is
borrowed
Facts:

Company A Ltd declared n 00 000 on 4 October 2016 to foreign holders of its
shares. The dividend wa 0 holders of shares registered on 21 October 2016. On
7 October 2016 the fore holders of shares lent the shares in Company A Ltd to
Company B, a compe i
the dividend of R800 wi' angypaid R740 000 in the form of a manufactured dividend to the
foreign holders of shares for the shares borrowed.

Result:
Dividends tax:

The dividend of R800 000 paid by Company A Ltd to Company B is exempt from dividends
tax under s 64F(1)(a), since Company B is a resident (see 4.1.1).

The manufactured dividend of R740 000 paid by Company B to the foreign holders of shares
is deemed to be a dividend paid by Company B for the benefit of the foreign holders of
shares under s 64EB(2). Under s 64G(1) (see 5.2.1) Company B must withhold dividends
tax of R111 000 ( R740 000 x 15%) from the dividend that is deemed to be paid by
Company B for the benefit of the foreign holders of shares. The dividend of R740 000 that is
deemed to be a dividend paid by Company B may be subject to dividends tax at a reduced
rate as a result of the application of a tax treaty under s 64G(3) (see 5.2.3).
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Normal tax:

Under para (ff) of the proviso to s 10(1)(k)(i) the receipt by Company B of the dividend of
R800 000 lent to it is not exempt from normal tax. Company B may possibly claim a
deduction under s 11(a) of R740 000 paid to the foreign holders of shares for the shares
borrowed.

3.8.3 The purchase of a share cum dividend [s 64EB(3)]
Amounts paid before 4 July 2013
Section 64EB(3) provided that, for the purposes of dividends tax, if —

e a person that was a beneficial owner listed in s 64F acquired a share in a listed
company (or any right in respect of that share) from another person after a
dividend was announced or declared in respect of that share, and

¢ that acquisition was part of an arrangement under which that share or a share of
the same kind or of the same or equivalent quality had to be disposed of to that
other person or to any other company forming p f the same group of
companies as that other person,

that dividend was deemed to be a dividend paid to that othgppe

shares. The dividend was payable to hol shares registered on 26 October 2012.
Payment date was 29 October 2012. er<2012 the foreign holders of shares sold
the shares cum dividend in Compan d toWCompany B, a resident, for R1,2 million.
Company A Ltd paid the divide R1%million on 29 October 2012 to Company B. On
31 October 2012 the foreign Iders @f Shares repurchased the same shares from
Company B for R275 000.

Example — Deemed dividend — The purchase of a sharefcum idend

Facts:

Company A Ltd declared a dividend of R1 milw ober 2012 to foreign holders of its
S

Result:

Under s 64EB(3) t
deemed to be paid t

of R1 million paid by Company A Ltd to Company B was
holders of shares.

Under s 64G(1) (see 5:2.1) Company A Ltd had to withhold dividends tax of R150 000
(R1 million x 15%) from the amount of the dividend deemed to be paid to the foreign holders
of shares. The dividend of R1 million deemed to be paid to the foreign holders of shares may
have been subject to dividends tax at a reduced rate under s 64G(3) (see 5.2.3). If
Company A Ltd made use of a regulated intermediary, the regulated intermediary would
have been required to withhold dividends tax under s 64H(1).

Amounts paid on or after 4 July 2013
Section 64EB(3) provides that, for the purposes of dividends tax, when —

e a person contemplated in s 64F(1) acquires a share in a listed company (or any
right in respect of that share) from another person after a dividend is announced
or declared in respect of that share, and

¢ that acquisition is part of a resale agreement between the person acquiring the
share and that other person or any other company forming part of the same
group of companies as that other person,

that other person or other company is deemed to be the beneficial owner of the dividend.
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A ‘resale agreement ‘ is defined in s 64EB(4) and means the acquisition of a share by any
person subject to an agreement under which that person undertakes to dispose of that share
or any other share of the same kind and of the same or equivalent quality at a future date.

Example — Deemed dividend — The purchase of a share cum dividend
Facts:

Company A Ltd declared a dividend of R1 million on 4 October 2016 to foreign holders of its
shares. The dividend was payable to holders of shares registered on 21 October 2016.
Payment date was 24 October 2016. On 7 October 2016 the foreign holders of shares sold
the shares cum dividend in Company A Ltd to Company B, a resident, for R1,2 million.
Company A Ltd paid the dividend of R1 million on 24 October 2016 to Company B. On
28 October 2016 the foreign holders of shares repurchased the same shares from
Company B for R275 000.

Result:

Dividends tax

Under s 64EB(3) the foreign holders of shares are deemed to b neficial owners of the
dividend of R1 million paid by Company A Ltd to Company B.

Under s 64G(1) (see 5.2.1) Company A Ltd must wi
(R1 million x 15%) from the amount of the dividend pai mpany B, because the foreign
holders of shares are deemed to be the beneficial o
R1 million may be subject to dividends tax at a_reduc

Company A Ltd made use of a regulated int
Company A Ltd must withhold the dividend &er

Normal tax

nder s 64G(3) (see 5.2.3). If
he regulated intermediary and not

Under para (hh) of the proviso to (1 i) the full dividend of R1 million is not exempt
from normal tax.

er that date.**?

A dividend that was de€lared by a company before 1 April 2012 but paid to holders of shares
only on or after 1 April 2012 is not subject to dividends tax but is subject to STC, since it was
declared before 1 April 2012.

132 Dividends tax legislation was first introduced by s 56(1) of the Revenue Laws Amendment Act 60

of 2008 but subsequently substituted by s 53(1) of the Taxation Laws Amendment Act 17 of 2009.
Section 148 of the Taxation Laws Amendment Act 7 of 2010 amended s 53(2) of the Taxation
Laws Amendment Act 17 of 2009 to provide that dividends tax legislation applies in respect of any
dividend declared and paid on or after the effective date (1 April 2012).
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The term ‘declared’ was defined in s 64B(1) for STC purposes as follows:

‘“[D]eclared”, in relation to any dividend (including a dividend in specie), means the
approval of the payment or distribution thereof by the directors of the company or by some
other person with comparable authority or, in the case of the liquidation of a company, by the
liquidator thereof; **®

When the directors of a company recommend a dividend, subject to approval by the holders
of the company’s shares, such recommendation does not constitute the declaration of a
dividend. It is stated in Income Tax in South Africa that —>*

‘it is considered that where a dividend is proposed by the directors, the proposal does not
constitute a declaration as it is merely an indication of a later declaration...’.

When the directors have the authority to approve a dividend and subsequent approval by
holders of the company’s shares is not required, such approval would constitute the
declaration of a dividend.

The STC legislation was repealed with effect from 1 April 2017.

Example 1 — Dividend declared before 1 April 2012

Facts:

Company B declared a dividend on 30 March 2012, able to ders of its shares on
16 April 2012. The dividend was paid to the holders o on 16 April 2012.

Result:

Example 2 — Dividend declared be

The dividend declared by Company B was subjegt to under s 64B(2), since the dividend
was declared before 1 April 2012.
pril

Facts:

Listed Company A declare di 14 March 2012, payable to holders of shares
registered in the company r on Thursday 5 April 2012. Listed Company A paid
the dividend to holders o Tuesday 10 April 2012.*%°

Result:

The dividend declare Listed Company A was subject to STC under s 64B(2) because it
was declared before 1 April 2012.

13 See also Binding Private Ruling 121 dated 14 September 2012 ‘Secondary Tax on Companies or

Dividends Tax'.

D Clegg and R Stretch Income Tax in South Africa [online] (My LexisNexis: March 2014) in
para 13.7.3.

Friday 6 April 2012 and Monday 9 April 2012 were public holidays. Payment date for resident
companies on the JSE is record date (last date to register) plus one business day.

134

135
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Chapter 4
Exemption from dividends tax and relief from double taxation
(ss 64F, 64FA and 108)

4.1 Exemption from dividends tax for dividends other than dividends in specie
[s 64F(1)]

A dividend will be exempt from dividends tax under s 64F(1)" to the extent that it does not
consist of a dividend in specie and if the beneficial owner is any one of the persons listed in
s 64F(1) (see 4.1.1 — 4.1.15). The beneficial owner of a dividend is the person entitled to the
benefit of the dividend attaching to a share (see 2.3.1).

136

A dividend may under certain circumstances qualify for exemption from dividends tax under
more than one of the paragraphs of s 64F(1), for example,:

e Section 64F(1)(a) and (l) if the beneficial owner is a resident company and the
dividend constitutes income of that company.

e Section 64F(1)(a) and (c) if the beneficial owner is Hi ident company that is

approved by the Commissioner under s 30(3) as a enefit organisation.

e Section 64F(1)(k) and (I) if the beneficial owRer is
investment scheme in securities and the i
portfolio under s 25BA(1)(b)(ii).

d
Should more than one exemption apply, thegdivid be exempt only once from
dividends tax.

The beneficial owner must submit the relevant“declaration forms under s 64G(2)(a) or
s 64H(2)(a) to the company or regulatéd inter iary for dividends tax not to be withheld

from the dividend.
Exemption from dividends tax for@ in specie is provided for in s 64FA(1) (see 4.3.1).
4.1.1 A company that @ den 4F(1)(a)]

A dividend is exempt fromydividends tax if the beneficial owner is a company that is a
resident.’®” The exeffiPtien applies irrespective of whether the company paying the dividend
and the company rec dividend as the beneficial owner are within the same group of
companies.

folio of a collective
constitutes income of that

The following are examples of companies that fall within the definition of ‘company’ in s 1(1)
(see 3.1.1):

e A state-owned company, a private company, a personal liability company, a
public company and a non-profit company incorporated under the Companies Act
(para (a) of the definition of ‘company’). This may include —

» a body corporate established under s 36 of the Sectional Titles Act 95 of
1986; and

» a share block company established under the Companies Act.

e A domesticated company, which is a company whose registration has been
transferred to South Africa (para (a) of the definition of ‘company’).

¢ A mutual bank incorporated under the Mutual Banks Act 124 of 1993 (para (a) of
the definition of ‘company’).

1% Before 1 April 2013, dividends were exempt under s 64F. Section 64F was renumbered to

s 64F(1) with the introduction of s 64F(2) with effect from 1 April 2013.
137 See 2.2.2 for the definition of ‘resident’.
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o Any co-operative registered under the Co-operatives Act 91 of 1981 or the Co-
operatives Act 14 of 2005 (para (c) of the definition of ‘company’).

e Any association (other than an association, company or body corporate formed
under South African law and a close corporation) formed in South Africa to serve
a specified purpose, beneficial to the public or a section of the public (para (d) of
the definition of ‘company’). Such companies may include:

» An association of persons formed solely for purposes of managing the
collective interests common to all its members and which has been
approved by the Commissioner under s 10(1)(e)(i)(cc).

» A recreational club comprising a society or association the sole or
principal object of which is to provide social and recreational amenities or
facilities for its members and which has been approved by the
Commissioner under s 30A(2).

> An ‘entity’ as defined in s 30B(1), excluding a trust, approved by the
Commissioner under s 30B(2). Such an entity may include a mutual loan
association, fidelity or indemnity fund, trade union, chamber of commerce

or industry (or an association of such chambers), and a local publicity
association. Also included is a society or ~ ociation of persons

established to promote the common int of persons, being members
of that society or association of pers yingyon any particular kind of
business, profession or occupation

e Any association, corporation, company or rate incorporated or formed
under foreign law that has its pl tive management in South Africa
[para (b) of the definition of ‘c tr with para (b) of the definition of
‘resident’ in s 1(1)].

e Any close corporation esta under the Close Corporations Act (para (f) of
the definition of ‘compal

A resident company that is an uRdisclosed partner in an en-commandite partnership must
disclose its status as a co in r the exemption under s 64F(1)(a) to apply.

Example 1 — Exemption fr dividends tax — Section 64F(1)(a)

Facts:

Individual X holds all{the shares in Company A, Company A holds all the shares in
Company B and Company B holds all the shares in Company C. Company C pays a
dividend of R200 000 to Company B, Company B pays a dividend of R200 000 to
Company A and Company A pays a dividend of R200 000 to Individual X. All the companies
are residents.

Result:

Dividends tax is levied only on the dividend of R200 000 paid by Company A to Individual X.
The dividends paid to Company A and Company B are exempt from dividends tax under
s 64F(1)(a), since the beneficial owners of the dividends are companies that are residents.

Example 2 — Exemption from dividends tax — Section 64F(1)(a)

Facts:

Trust A is a vesting trust and holds all the shares in Company M. Company X is the sole
beneficiary of Trust A. Both companies are residents. Company M paid a dividend of
R100 000 to Trust A.
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Result:

Company X is the beneficial owner of the dividend of R100 000 under s 25B(1), since it has
a vested right to the dividend (see 2.3.1). The dividend of R100 000 is exempt from
dividends tax under s 64F(1)(a), since Company X is a resident.

Example 3 — Exemption from dividends tax — Section 64F(1)(a)
Facts:

Trust B's year of assessment ends on the last day of February. Trust B is a discretionary
trust and holds all the shares in Company M. Company A is a beneficiary of Trust B. Both
companies are residents. Company M paid a dividend of R100 000 to Trust B on 30 June
2016. The trustees of Trust B vested the dividend in Company A on 28 February 2017.

Result:

Under s 25B(1) and (2) Company A will be the beneficial owner of the dividend of R100 000,
since the dividend is vested in Company A during Trust B's 2017 year of assessment
(see 2.3.1). The exemption under s 64F(1)(a) will therefore appl he dividend will not be
exempt from normal tax under para (ee) of the proviso to s 10 ith the result that the
exemption under s 64F(1)(l) may also apply (see 4.1.12 a.).

Note:

Should the trustees vest the dividend distributed byaC
assessment of Trust B in Company A, Trust B will beSthe
and the exemption under s 64F(1)(a) will not

after the 2017 year of
eficial owner of the dividend

4.1.2 The government in the national, pr r local sphere [s 64F(1)(b)]

A dividend is exempt from divide if the” beneficial owner is the government of
South Africa in the national, provi al sphere.'® This exemption is in line with the
exemption from normal tax provided for inys 10(1)(a).

Section 151 of the Consti
local sphere of governme
follows:

epublic of South Africa, 1996 determines that the
of municipalities. A ‘municipality’ is defined in s 1(1) as

““[M]unicli ans a municipality which is within a category listed in section 155(1)
of the Constituti f the Republic of South Africa, 1996, and which is an organ of state within
the local sphere @f government exercising legislative and executive authority within an area
determined in terms of the Local Government: Municipal Demarcation Act, 1998 (Act No. 27

of 1998);’

State institutions supporting constitutional democracy referred to in Chapter 9 of the
Constitution of the Republic of South Africa, 1996 (for example, the SAHRC and Public
Protector) are excluded from the ambit of ss 10(1)(a) and 64F(1)(b). Public entities referred
to in Schedule 2 of the Public Finance Management Act 1 of 1999 are similarly excluded (for
example, Eskom, IDC, SABC, Sapo, SAA, Telkom and Transnet amongst others).

138 As determined in Chapter 6 of the Constitution of the Republic of South Africa, 1996.

139 section 64F(1)(b) was amended by s 70(1)(a) of the Taxation Laws Amendment Act 43 of 2014
with effect from 20 January 2015 to bring the wording of s 64F(1)(b) in line with that of s 10(1)(a).
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4.1.3 A public benefit organisation [s 64F(1)(c)]

A dividend is exempt from dividends tax if the beneficial owner is a public benefit
organisation approved by the Commissioner under s 30(3). A ‘public benefit organisation’ is
defined in s 30(1) as follows:

Cu

[P]ublic benefit organisation” means any organisation—
€) which is—

(i) a non-profit company as defined in section 1 of the Companies Act or a
trust or an association of persons that has been incorporated, formed or
established in the Republic; or

(i) any branch within the Republic of any company, association or trust
incorporated, formed or established in any country other than the
Republic that is exempt from tax on income in that other country;

(b) of which the sole or principal object is carrying on one or more public benefit activities,
where—

(i) all such activities are carried on in a non-profit manner and with an
altruistic or philanthropic intent;

(i) no such activity is intended to directly o promote the economic
self-interest of any fiduciary or e yee @ prganisation, otherwise
than by way of reasonable remgtner ayable to that fiduciary or
employee; and

(i) each such activity cal
widely accessi
thereof (ot

0 that organisation is for the benefit of, or is
eneral public at large, including any sector
exclusive groups);

A public benefit organis
exemption under s
organisation which
exempt under s 64F(1

has been approved under s 30(3) qualifies for the
en if it is constituted as a trust. A branch of a foreign exempt
pproved as a public benefit organisation will likewise be

4.1.4 An environmental rehabilitation trust [s 64F(1)(d)]

A dividend is exempt from dividends tax if the beneficial owner is a trust contemplated in
s 37A whose obiject it is to apply its property solely for the rehabilitation of mining areas upon
their closure. The receipts and accruals of an environmental rehabilitation trust are exempt
from normal tax under s 10(1)(cP).

The rehabilitation of mining areas includes the rehabilitation of land upon premature closure,
decommissioning and final closure, and post-closure coverage of any latent and residual
environmental impacts on areas covered under any of the specified™®® permits, rights,
reservations or permissions to restore one or more areas to their natural or predetermined
state, or to a land use which conforms to the generally accepted principle of sustainable
development.

19 section 37(A)(1)(d)(i)(aa).
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4.1.5 Certain institutions, boards or bodies exempt from normal tax [s 64F(1)(e)]

A dividend is exempt from dividends tax if the beneficial owner is an institution, board or
body contemplated in s 10(1)(cA) which has been approved by the Commissioner. These
are:

e Any institution, board or body (other than a company as defined in the
Companies Act, any co-operative, close corporation, trust or water services
provider) established by or under any law and which, in the furtherance of its sole
or principal object —

» conducts scientific, technical or industrial research;

» provides necessary or useful commodities, amenities or services to the
State (including any provincial administration) or members of the general
public; or

» carries on activities (including the rendering of financial assistance by way
of loans or otherwise) designed to promote commerce, industry or
agriculture or any branch thereof.

4.1.6 Certain funds exempt from normal tax [s 64F(1)(f)]

A dividend is exempt from dividends tax if the beneficial @wne nd contemplated in
s 10(1)(d)(i) or (ii).

Section 10(1)(d)(i)

Section 10(1)(d)(i) refers to —

e a ‘pension fund’, ‘pension p
preservation fund’ or ‘retirement a

seryation fund’, ‘provident fund’, ‘provident
itydfund’ which are all defined in s 1(1); and

e a ‘beneficiary fund’ defined i ension Funds Act 24 of 1956.

The following funds, amongst ers,
‘pension fund’ in s 1(1):

ute a pension fund under the definition of

e A pension, prLe or dependants’ fund or pension scheme established by
South African [a Act refers to these entities being established by ‘law’. In
context is definition ‘law’ means any South African law. In ITC 1788 the
court had ide Whether the appellant was an entity exempt from income tax
under s1 CcA) on the basis that it was ‘an institution, board or body
established Ry or under any law '. Bertelsmann J found that the words ‘any law’ in
the latter expression referred only to South African statutes. He stated the

following:**®

‘The entire purpose of the Income Tax Act is to control the revenue accruing to the
state from taxes levied upon the income of the citizenry. To give recognition to
creatures created by foreign statutes without any qualification or definition might
seriously endanger the object of the entire Income Tax Act.’

o A fund not established under South African law, established on or after 1 July
1986 and registered under the Pension Funds Act 24 of 1956, and approved by
the Commissioner.**

A dividend will not be exempt from dividends tax under s 64F(1)(f) if the beneficial owner is a
pension fund established under foreign law which is not registered under the Pension Funds
Act 24 of 1956 and approved by the Commissioner.

141

) Section 1(1) definition of ‘pension fund’, para (a)(i).

(2004) 67 SATC 161 (G).
S At 164.
144 Section 1(2) definition of ‘pension fund’, para (c).
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A pension preservation fund, a provident fund (established on or after 1 July 1986), a
provident preservation fund and a retirement annuity fund (established on or after 1 July
1986) must all be registered under the Pension Funds Act 24 of 1956 and must be approved
by the Commissioner.

Section 10(1)(d)(ii)
Section 10(1)(d)(ii) refers to a benefit fund. A ‘benefit fund’ is defined in s 1(1) as follows:
‘ “[Blenefit fund” means—

(a) any friendly society registered under the Friendly Societies Act, 1956 (Act
No. 25 of 1956), or any fund established before 13 June 1986 which is not so
registered solely because of the provisions of section 2(2)(a) of that Act; or

(b) any medical scheme registered under the provisions of the Medical Schemes
Act;’
4.1.7 Certain persons exempt from normal tax [s 64F(1)(g)]

A dividend is exempt from dividends tax if the beneficial owner is a person contemplated in
s 10(2)(t). The persons exempt under s 10(1)(t) are the following:

e The Council for Scientific and Industrial Research

imited, contemplated in s 2(1) of
the Armaments Corporation of So , Limited Act 51 of 2003 [s 10(1)(t)(v)].

e Any company all the issu aresyof which are held by the Armaments
i orporation of South Africa Limited, if the
e conducted in pursuance of, or are ancillary or
the said Corporation [s 10(1)(t)(vi)].

operations of such ¢
complementary tg

e Any traditiona
deemed to have
and Gov ceF
Act [s 10(

e Any water services provider [s 10(1)(t)(ix)]-

ablished or recognised under the Traditional Leadership
amework Act 41 of 2003, or any ‘tribe’ as defined in s 1 of that

e The Development Bank of Southern Africa established on 23 June 1983
[s 10(1)(O)(X)].
e The following funds or association established or licensed under the
Compensation for Occupational Injuries and Diseases Act 130 of 1993:
» The compensation fund established by s 15 of that Act.
» The reserve fund established by s 19 of that Act.

¢ A mutual association licensed under s 30 of that Act, to carry on the business of
insurance of employers against their liabilities to employees, if the compensation
paid by the mutual association is identical to compensation that would have been
payable in similar circumstances under that Act [s 10(1)(t)(xvi)].

e The National Housing Finance Corporation established in 1996 by the National
Department of Human Settlements [s 10(1)(t)(xvii)].**

145 With effect from 1 April 2016.
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Example 1 — Exemption from dividends tax
Facts:

Company X is listed on the JSE and has an issued capital of 1 million ordinary shares. Of
these ordinary shares, 600 000 are held by natural persons who are residents, 300 000 by
South African retirement funds and 100 000 by companies that are residents. Company X
paid a dividend of R5 a share to holders of its shares.

Result:

The dividends paid to the natural persons of R3 million (600 000 x R5) are subject to
dividends tax. The dividends paid to the retirement funds of R1,5 million (300 000 x R5) and
to the companies that are residents of R500 000 (100 000 x R5) are both exempt from
dividends tax under s 64F(1)(f) and s 64F(1)(a) respectively.

Example 2 — Exemption from dividends tax

Facts:
Company Y is listed on the JSE. It paid a dividend of R2,5 milli olders of its shares as
follows:

R
ABC Municipality 300 000
The Sunshine Hospice which is a public benefit organisa ppreved by
the Commissioner under s 30(3) 400 000
The Mining Rehabilitation Trust contemplated in A 200 000
The Industrial Research Foundation contempl in )(CA) 850 000
XYZ Provident Fund contemplated in s 10(L){d)(I 250 000
The Council for Scientific and Industrial 400 000
Natural persons 100 000
Total amount of dividend 2 500 000

Result:

o natural persons is subject to dividends tax. The dividend
paid to the other holders ofys sexempt from dividends tax, as follows:

e The Sunshine pice — s 64F(1)(c)

¢ The Mining Rehabilitation Trust — s 64F(1)(d)

e The Industrial Research Foundation — s 64F(1)(e)

e XYZ Provident Fund — s 64F(1)(f)

e The Council for Scientific and Industrial Research — s 64F(1)(g)

4.1.8 A holder of shares in aregistered micro business [s 64F(1)(h)]

A dividend up to a specified amount is exempt from dividends tax if the beneficial owner is a
holder of shares in a registered ‘micro business’, as defined in para 1 of the Sixth Schedule,
paying that dividend.

A micro business under the turnover tax system is subject to a low rate of tax on a gross
basis without deductions. The turnover tax applies to businesses with an annual turnover of
up to R1 million. The turnover tax system is essentially a package that consists of a turnover
tax as a substitute for income tax and CGT.**°

146 See the Tax Guide for Micro Businesses 2016 / 2017.
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The exemption from dividends tax applies to the extent that the aggregate amount of
dividends paid by a company that is a registered micro business to all holders of shares in
that registered micro business during the year of assessment in which the dividend is paid
does not exceed R200 000. The amount of dividends paid by a registered micro business
that exceeds R200 000 during a year of assessment will be subject to dividends tax.

Example — Exemption from dividends tax — Section 64F(1)(h)
Facts:

Company M’'s year of assessment ends on the last day of February. Company M is
registered as a micro business. It paid a dividend of R500 000 to all holders of its shares on
10 April 2016. No further dividends were paid by Company M during its 2017 year of
assessment.

Result:

An amount equal to R200 000 of the dividend paid to the holders of shares is exempt from
dividends tax under s 64F(1)(h) and the balance of R300 000 (R500 000 — R200 000) is
subject to dividends tax.

Under s64G(1) (seeb5.2.1) Company M must withheld s tax from 60%

(R300 000 / R500 000) of the dividend paid to each holdefof its s # 5.

4.1.9 A small business funding entity [s 64F(1)(i)]

A dividend is exempt from dividends tax if th
entity contemplated in s 10(1)(cQ).**" The
s 1(1) as follows:

Cu

owner is a small business funding

mal iness funding entity’ is defined in

[S]mall business funding
in terms of section 30C;’

s any entity, approved by the Commissioner

Under s 10(1)(cQ) certain receipts andaccruals on or after 1 March 2015 of a small
business funding entity a Commissioner under s 30C** are exempt from
normal tax.

Under s 30C(1) the
purposes of s 10(1)(

ioner must approve a small business funding entity for the
owing requirements are met:

e The entity 1§, a trust or an association of persons or a non-profit company as
defined in s of the Companies Act that has been incorporated, formed or
established in South Africa.

e The sole or principal object of the entity is the provision of funding for small,
medium and micro-sized enterprises which is —

» provided for the benefit of or is widely accessible to small, medium and
micro-sized enterprises;

» provided on a non-profit basis and with an altruistic or philanthropic intent;
and

» not intended to directly or indirectly promote the economic self-interest of
any fiduciary or employee of the entity, otherwise than by way of
reasonable remuneration payable to that fiduciary or employee.

e The entity has submitted to the Commissioner a copy of the constitution or written
instrument under which it has been established.

147

e Section 64F(1)(i) came into operation on 1 March 2015.

Section 30C came into operation on 1 March 2015.

Comprehensive Guide to Dividends Tax (Issue 2) 94



95

e The constitution or written instrument must comply with specific requirements.

The term ‘small, medium or micro-sized enterprise’ referred to above is defined in s 1(1) as
follows:

* “[S]mall, medium or micro-sized enterprise” means any—

€) person that qualifies as a micro business as defined in paragraph 1 of the
Sixth Schedule; or

(b) any person that is a small business corporation as defined in section 12E(4);’

Example — Exemption from dividends tax — Section 64F(1)(i)
Facts:

Company A, a small business funding entity approved by the Commissioner under s 30C, is
the beneficial owner of a dividend of R30 000 declared and paid to it by resident
Company B.

Result:

The dividend of R30 000 is exempt from dividends tax under g
owner is a small business funding entity contemplated in s

4.1.10 Dividend paid by a foreign company to a péksa is’not aresident
[s 64F(1)()]

A dividend is exempt from dividends tax if —

e the beneficial owner is a person
e the dividend is paid by a for
the dividend is not the disisi of an asset in specie.**

As is the case with all the exem
relevant declaration forms

r s 64F(1), the beneficial owner must submit the
(a) or s 64H(2)(a) to the company or regulated

intermediary for dividend to be withheld from the dividend.
Example — Exempt idends tax — Section 64F(1)(j)
Facts:

Company S, a foreign company, is listed on the JSE. Company S declared a cash dividend
of R5 million to Company A, a foreign company.
Result:

The dividend of R5 million is exempt from dividends tax under s 64F(1)(j), since it is a
dividend paid by a foreign company on a listed share to a person that is not a resident.

4.1.11 A portfolio of a collective investment scheme in securities [s 64F(1)(k)]

A dividend is exempt from dividends tax if the beneficial owner is a portfolio of a collective
investment scheme in securities (CISS). A CISS will be the beneficial owner of a dividend
under s 25BA(1)(b) if it does not on-distribute the dividend to its unit holders within
12 months of the dividend having accrued to the CISS.

9 To the extent the dividend constitutes the distribution of an asset in specie it is not a ‘dividend’ as

defined in s 64D and is not subject to dividends tax.
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While the dividend will be exempt from dividends tax in these circumstances, s 25BA(1)(b)(ii)
deems the dividend to be income of a CISS if the CISS does not on-distribute the dividend
within 12 months of its accrual. The dividend is deemed to accrue to the CISS on the last
day of the period of 12 months, since it is at that date only that it is possible to determine
whether the dividend accrues to the CISS or the CISS unit holder. The CISS will be liable for
normal tax on the dividend deemed to have been derived by it at the end of the 12 month
period because the CISS will not be able to claim the exemption under s 10(1)(k)(i), since
the dividend is deemed to be income. The subsequent distribution of these taxed amounts
by the CISS to its unit holders is not subject to normal tax and dividends tax because —

e the CISS is not a ‘company’ as defined in s 1(1) and the distribution cannot
constitute a ‘dividend’; and

e s 10(1)(iB) provides that any amount received by or accrued to a CISS unit holder
under a distribution from that CISS is exempt from normal tax if that amount is
deemed to have accrued to that CISS under s 25BA(1)(b) and that amount was
subject to normal tax in that portfolio.*°

As noted previously,”™ should the CISS on-distribute the dividend within the stipulated 12-
month period, the dividend is deemed to have accrued directly"from the company to the
CISS unit holder on the date of the distribution by the CISS. A % CISS unit holder is

treated as the beneficial owner, no dividends tax need be e company that paid
the dividend because the payment of the dividend willhave beenfmade to the CISS, a
regulated intermediary.”® When, however, the regulated intermediary, on-
distributes the dividend to the CISS unit holder it will hold dividends tax unless
the dividend is exempt from dividends tax beca able exemption, or dividends
tax is required to be withheld at a reduced rat of the application of a tax treaty.**®
See also 5.4. for the withholding of dividen

Example — Exemption from dividend

ion 64F(1)(k)
Facts:

A CISS holds shares in Company X whigh is a resident. The CISS’s year of assessment
commences on 1 March. Q a 6 the CISS received a dividend of R1 million from
Company X. The CISS o @ ed the dividend to the unit holders on 18 March 2017.

Result:

The dividend of R1 n teceived by the CISS is exempt from dividends tax under
s 64F(1)(k). The dividend was not distributed to the unit holders within 12 months of its
accrual. The dividend is"deemed to have accrued to the CISS on 10 March 2017 (the last
day of the period of 12 months from date of receipt of the dividend) under s 25BA(1)(b)(i)
and is included in the income of the CISS under s 25BA(1)(b)(i}). The subsequent on-
distribution of the dividend to the unit holders is exempt from dividends tax because such on-
distribution will not be a ‘dividend’, but a distribution of after-tax income of the CISS.

%0 gection 10(1)(iB) was amended by s 23(1)(l) of the Taxation Laws Amendment Act 31 of 2013

and s 14(1)(f) of the Taxation Laws Amendment Act 43 of 2014. The amendment dealing with the
requirement that the amount must be subject to normal tax in the CISS applies to amounts
received or accrued by the CISS unit holder on or after 1 March 2015.

1 See 2.3.1.

%2 gection 64G(2)(c).

%% Section 64H.
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4.1.12 Any person to the extent that the dividend constitutes income of that person
[s 64F(1)(1)]

A dividend is exempt from dividends tax to the extent that it constitutes ‘income’ of a person.

A dividend received by or accrued to a person will constitute ‘income’ in the circumstances
mentioned below (a. —d.).

The exemption under s 64F(1)(I) does not apply to a foreign dividend paid by a foreign
company on a listed share to the extent that the foreign dividend does not consist of a
distribution of an asset in specie (and accordingly is a dividend for purposes of dividends tax,
see 2.3.2). Such a foreign dividend is exempt from normal tax under s 10B(2)(d). The
exemption under s 64F(1)(I) will not therefore apply since the foreign dividend is not included
in ‘income’ of the beneficial owner.

Not all circumstances under which a dividend will constitute ‘income’ are discussed in this
guide.

a. Dividends not exempt under s 10(1)(k)(i)

A domestic dividend received by or accrued to a person is ig that person’s gross

income™* and is subject to normal tax if the exemption undgs s 46 does not apply.

ot apply (that is, the dividend
tioned below.

Paragraph (aa) of the proviso to s 10(1)(k)(i)
A dividend received by or accrued to a \t:a was distributed by a REIT or a

The proviso to s 10(1)(k)(i) stipulates that the exempti

controlled company as defined in s 258 ot exempt from normal tax under
s 10(1)(k)(i)." A ‘dividend’ contemplat aral(b) of the definition of ‘dividend’, namely, a
share buy-back, is excluded from aa)and is therefore exempt under s 10(1)(k)(i).

Paragraphs (dd) and (jj)*° of the proviso t@ s 10(1)(k)(i)

Under specific circumsta divi received by or accrued to a person on a restricted
equity instrument is not e ormal tax under s 10(1)(k)(i).

s 10(1)(k)(i)

A dividend received b accrued to a company in consequence of a cession of the right to
that dividend or the exekcise of a discretionary power by a trustee of a trust is not exempt
from normal tax under s 10(1)(k)(i), unless the cession or exercise results in that company
holding all of the rights attaching to a share.

Paragraph (ff) of the proviso to s 10(1)(k)(i)

A dividend received by or accrued to a company on a share borrowed by that company is
not exempt from normal tax under s 10(1)(k)(i).

A dividend of this nature will also be exempt from dividends tax under s 64F(1)(a) if the
beneficial owner is a company that is a resident (see 4.1.1).

The anti-avoidance provisions of s 64EB(2) will however apply when a company that is a
resident borrows a share in a listed company and a dividend is announced or declared
before the share is borrowed (see 3.8.2).

% paragraph (k) of the definition of ‘gross income’ in s 1(1).

In contrast, a dividend received by or accrued to a person that is not a resident that was
distributed by a REIT or a controlled company is exempt from normal tax (see 3.1.4).

6 Paragraph (jj) of the proviso to s 10(1)(k)(i) applies to amounts received or accrued on or after
1 March 2017.
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Paragraph (gg) of the proviso to s 10(1)(k)(i)

Dividends received by or accrued to a company on a share held by that company are not
exempt from normal tax under s 10(1)(k)(i) to the extent that the aggregate of those
dividends does not exceed the net of —

e the aggregate of amounts incurred by that company as compensation for any
distribution on any other share borrowed by that company, other than a share on
which any dividends were received by or accrued to that company as
contemplated in para (ff) of the proviso to s 10(1)(k)()), when the share so
borrowed and the share so held are identical shares; and

e the amount accrued to that company as compensation for any distribution on any
other shares lent out that are identical to the share so borrowed.

A dividend of this nature will also be exempt from dividends under tax s 64F(1)(a) if the
beneficial owner is a company that is a resident (see 4.1.1).

The anti-avoidance provisions of s 64EB(2) will apply when a company that is a resident
borrows a share in a listed company and a dividend is announ or declared before the
share is borrowed (see 3.8.2).

Paragraph (hh) of the proviso to s 10(1)(k)(i)

Dividends received by or accrued to a company on e not exempt from normal tax
under s 10(1)(k)(i) to the extent that —

o the aggregate of those dividends not exceed an amount equal to the
aggregate of any deductible expenditure | d by that company or any amount
taken into account that has the ct'of, reducing income of a covered person®*’
in the application of s 24JB(

e the amount of that expendi or reduction is determined directly or indirectly

The deductible expenditu
must be reduced by a j iIncome accrued to the company in respect of any

‘@» $10(1)(K)(i)

A dividend is not exe from normal tax under s 10(1)(k)(i)™™ if it is received by or accrued
to a person in respect ofservices rendered or to be rendered or in respect of or by virtue of
employment or the holding of any office, other than a dividend received or accrued in respect
of —

Paragraph (ii) of the

158

e arestricted equity instrument as defined in s 8C held by that person; or
e ashare held by that person.

b. Dividends on certain shares or third-party backed shares deemed to be income
in relation to recipients thereof under s 8E or s 8EA

A dividend or foreign dividend received by or accrued to a person on a share or equity
instrument is deemed to be an amount of income accrued to that person if that share or
equity instrument constitutes —

e a ‘hybrid equity instrument’ as defined in s 8E(1) at any time during a year of
assessment [s 8E(2)]; or

" The term ‘covered person’ is defined in s 24JB(1).

18 gee Binding Private Ruling 209 dated 21 October 2015 ‘Dividends Tax: Distribution of Dividends
to Employees through a Discretionary Trust'.
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e a ‘third-party backed share’ as defined in s 8EA(1) at any time during a year of
assessment [s 8EA(2)].

C. Amounts distributed by a co-operative

Certain amounts distributed by a co-operative by way of a bonus must be included in the
‘gross income’ of the person who becomes entitled to them under s 27(8)(a). These amounts
will also constitute ‘income’ of that person.

d. Amounts taxed as a fringe benefit in the hands of an employee under the
Seventh Schedule

Paragraph 2(f) of the Seventh Schedule provides that for the purposes of that Schedule and
of para (i) of the definition of ‘gross income’ in s 1(1), a taxable benefit shall be deemed to
have been granted by an employer to that employer's employee in respect of the employee’s
employment with the employer, if as a benefit or advantage of or by virtue of such
employment or as a reward for services rendered or to be rendered by the employee to the
employer a debt other than —

e a debt for purposes of the payment by the employ f any consideration in
respect of any qualifying equity share contemplat to comply with the
minimum requirements of the Companies Act; or

¢ the payment of any securities transfer tax pa of that share; or

e adebtin respect of which a subsidy is pa plated in subpara (gA),

has been incurred by the employee, whether i vouRrof t
other person by arrangement with the employék o sociated institution
the employer, and either —

employer or in favour of any
%% in relation to

e no interest is payable by thegemp on‘the debt; or

e interest is payable by t p e on the debt at a rate of lower than the official
rate of interest.*®

t ule determines that the cash equivalent of the
value of the taxable benef ved in the circumstances mentioned above is the amount of

A deemed dividend determined under s 64E(4) on an amount owing on a debt to a company
will be exempt under s 64F(1)(l) if the beneficial owner of that deemed dividend is a person
in whose income a fringe benefit referred to above is included (see also Example 1 in
3.4.2 b))

4.1.13 Any person to the extent that the dividend was subject to STC [s 64F(1)(m)]

A dividend is exempt from dividends tax under s 64F(1)(m) to the extent that it was subject
to STC. This exemption ensures that double taxation does not arise when the same dividend
has already been ‘subjected to’ STC. A dividend declared before 1 April 2012 but paid on or
after 1 April 2012 that was subject to STC is exempt from dividends tax under s 64F(1)(m).
As to the meaning of ‘subject to’, see 3.4.5.

This provision does not exempt a dividend that is paid by crediting it to a loan account that
was previously subject to STC, from dividends tax (see Example 2 below).

159

oo The term ‘associated institution’ is defined in para 1 of the Seventh Schedule.

The term ‘official rate of interest’ is defined in para 1 of the Seventh Schedule.
! Paragraph 11(1) was substituted by s 98(b) of the Taxation Laws Amendment Act 25 of 2015 with
effect from 8 January 2016 (date of promulgation) to substitute the word ‘loan’ with ‘debt’.
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Example 1 — Exemption from dividends tax — Section 64F(m)

Facts:

Company A declared a dividend of R500 000 on 30 March 2012, payable to holders of
shares on 2 April 2012. Company A paid STC of R50 000 (R500 000 x 10%) to the
Commissioner on 30 April 2012.

Result:

The dividend paid by Company A on 2 April 2012 is exempt from dividends tax under
s 64F(m), since the dividend was subject to STC.

Note:

The dividend is exempt under s 64F(m) and not s 64F(1)(m) because the renumbering of
s 64F to s 64F(1) applies from 1 April 2013 only.

Example 2 — Exemption from dividends tax — Section 64F(1)(m)

Facts:

pmpany X advanced
of its shares. Under
s 64C(2)(g) Company X was deemed to have declare R1 million on 1 April
2011 and it paid STC of R100 000 (R1 million x 10% 1 May 2011. Company X
subsequently paid an actual dividend of R1 million on'31 013 which was credited to
the loan account of Individual Y thus repaying t

Result:

The actual dividend paid by Company X,0n rch 2013 is not exempt from dividends tax
under s 64F(m) because it is a di ividend from the ‘deemed dividend’ that was
subject to STC under s 64C(2)(q)

STC is not a dividend as defined in s 64D but is
s 64E(4)(a). However, s 64E(4)(e) prevents the
s on the interest-free loan that was subject to STC. It

The deemed dividend that
deemed to be a dividen6
triggering of further dee
does not, however, preven
account from being

idends tax.

The repayment of the I@an on or after 1 April 2012 does not increase the STC credit of the
company — see 6.1.2.

Note:

Company X might have been able to make use of the exemption from STC under s 64C(4)(f)
because the loan was repaid by not later than the end of the immediately succeeding year of
assessment (2013) following the year of assessment (2012) during which the loan was
advanced. This exemption would be available only if it has not been used by Company X
during any previous year of assessment. The exemption in s 64E(4)(e) would not apply if the
exemption in s 64C(4)(f) had applied as the interest-free loan would not have been subject to
STC and a dividend would be deemed to have been paid for the period 1 April 2012 to
31 March 2013 under s 64E(4)(a) (see 3.4).

4.1.14 A fidelity or indemnity fund [s 64F(1)(n)]

A dividend is exempt from dividends tax if the beneficial owner is a fidelity or indemnity fund
contemplated in s 10(1)(d)(ii). A fidelity or indemnity fund must be approved by the
Commissioner under s 30B to qualify for exemption under s 10(1)(d)(iii).
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Example — Exemption from dividends tax — Section 64F(1)(n)
Facts:

ABC Indemnity Fund, which has been approved by the Commissioner under s 30B, holds
and is the beneficial owner of the shares in Company C. Company C paid a dividend to
ABC Indemnity Fund.

Result:

The dividend of R300 000 paid by Company C to ABC Indemnity Fund is exempt from
dividends tax under s 64F(1)(n) because the beneficial owner of the dividend is an Indemnity
Fund which has been approved by the Commissioner under s 30B.

4.1.15 A natural person in respect of a dividend paid on a tax-free investment
[s 64F(1)(0)]

A dividend paid on a tax-free investment contemplated in s 12T(1)™" is exempt from
dividends tax if the beneficial owner is a natural person or deceased or insolvent estate of
that person.'®® Any amount received by or accrued to a natug@Mperson or deceased or
insolvent estate of that person on a tax-free investment is sin pt from normal tax
under s 12T(2).

162

The term ‘tax free investment’ is defined in s 12T(1) a

Cu

[T]lax free investment” means any fina
section 29A—

ent or policy as defined in

(a) administered by a person o

tity
Gazette;**

nated by notice by the Minister in the

(b) owned by—

(i) anatural

méth the requirements of the Regulations contemplated in
8).

respect of tax-free investments must be made in cash and
are limited to R30 000)in aggregate during any year of assessment and to R500 000 in

aggregate.'®

Example — Exemption from dividends tax — Section 64F(1)(0)
Facts:

Individual A invested R30 000 in shares that qualified as a ‘tax free investment’ as defined in
s 12T(1) during the 2017 year of assessment. A dividend of R3 000 was paid to Individual A
on the investment on 28 February 2017.

162

Los Section 12T came into operation on 1 March 2015.

Section 64F(1)(0) applies to dividends paid on or after 1 March 2015.

%4 See GN R.170 GG 38507 and GN 171 in GG 38508 of 25 February 2015.

185 See GN R.172 GG 38509 of 25 February 2015 and R. 209 GG 39765 of 1 March 2016.

%% The draft Rates and Monetary Amounts and Amendment of Revenue Laws Bill of 2017 proposes
to change the amount of R30 000 to R33 000 with effect from years of assessment commencing
on or after 1 March 2017.
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Result:

The dividend of R3 000 is exempt from dividends tax under s 64F(1)(0), since it was paid on
a tax free investment and the beneficial owner is a natural person.

4.2 Exemption from dividends tax for dividends paid by a ‘REIT’ or a controlled
company [s 64F(2)]

A dividend paid by a ‘REIT’ or a controlled company and received or accrued before
1 January 2014 is exempt from dividends tax to the extent that the dividend did not consist of
the distribution of an asset in specie [see 3.1.4. for a discussion of para (aa) of the proviso to
s 10(2)(k)(i), s 25BB, s 64F(1)(I) and s 64F(2)].

Example — Exemption from dividends tax — Section 64F(2)
Facts:

XYZ REIT qualified as a REIT as defined in s 1(1) for its 2014 year of assessment ending on
31 March 2014. XYZ REIT paid interest of R10 million on its linke@agits on 28 June 2013 to
its beneficial owners. Interest of R4 million was paid to residg ' terest of R6 million
Result:

was paid to persons who are not residents.
The interest of R10 million paid by XYZ REIT is deemed t dividend paid by the REIT
under s 25BB(6)(c) for dividends tax purposes.

The interest received by the beneficial ownéls is
under s 25BB(6)(a) and is included in their

‘gross income’ in s 1(1).

emed to be a dividend received by them
s iIngome’ under para (k) of the definition of

Under para (aa) of the proviso tg's 10(1)(k)(# the deemed dividends of R4 million received
by the beneficial owners who are fesidents are not exempt from normal tax. These dividends
are exempt from dividends

received by the persons who are not residents are
10(1)(k)(i). These dividends are also exempt from dividends
ere received before 1 January 2014.

exempt from normal{
tax under s 64F(2), s

4.3 Exemption from and reduction of dividends tax for dividends in specie (s 64FA)

4.3.1 Exemption from dividends tax for dividends in specie [s 64FA(1)]

A dividend is exempt from dividends tax to the extent that it consists of a distribution of an
asset in specie and —

e the portion of the dividend that constitutes a distribution of an asset in specie
would have been exempt from dividends tax under s 64F, if that portion had not
constituted a distribution of an asset in specie (see a. below);

¢ the beneficial owner forms part of the same ‘group of companies’, as defined in
s 41, as the company that declares and pays the dividend (see b. below);

e it constitutes a disposal as contemplated in para 51A of the Eighth Schedule
(see c. below); or

e it constitutes a disposal of immovable property by a share block company to its
member under para 67B(2) of the Eighth Schedule (see d. below).
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a. Beneficial owner would have qualified for exemption under s 64F [s 64FA(1)(a)]

A dividend is exempt from dividends tax to the extent that it consists of a distribution of an
asset in specie if the person to whom the payment is made has, by the date of payment*®’ of
the dividend, submitted to the company that declares and pays the dividend —

e a declaration by the beneficial owner in such form as may be prescribed by the
Commissioner that the portion of the dividend that constitutes a distribution of an
asset in specie would, if that portion had not constituted a distribution of an asset
in specie, have been exempt from dividends tax under s 64F (see 4.1) (the
declaration of exemption) [s 64FA(1)(a)(i)]; and

e a written undertaking in such form as may be prescribed by the Commissioner to
forthwith inform the company in writing should the circumstances affecting the
exemption applicable to the beneficial owner change or the beneficial owner
ceases to be the beneficial owner (the written undertaking) [s 64FA(1)(a)(ii)].

The Commissioner has not issued forms to be used for declarations of exemption and
written undertakings but has prescribed the required wording and minimum information to be
provided in the forms which must be prepared by the compan ulated intermediary or
beneficial owner.'®®

When a dividend that consists of a distribution of an as paid to a regulated
intermediary which pays the dividend to the beneficial claration of exemption
and the written undertaking must still be submitted y that paid the dividend,

Example 1 — Exemption from dividends t [ 4FA(1)(a)

Facts:

Company A holds 20% of the equi in Company B, both companies are residents.
Company B paid a dividend on 3@/Januar 7 that constituted a distribution of an asset in
specie of R100 000 to Company A. Company A submitted the declaration of exemption and
the written undertaking to C n 5 January 2017.

Result:

Company B is deem a aid a dividend of R100 000 under s 64E(3)(b). The dividend
is exempt from di under s 64FA(1)(a), since Company A submitted the

declaration of exempti@h and the written undertaking to Company B by the date of payment
of the dividend.

Example 2 — Exemption from dividends tax — Section 64FA(1)(a)
Facts:

Company X holds 20% of the equity shares in Company Y. Company Y is not a listed
company. Company X distributed the shares held in Company Y as a dividend in specie to
holders of its shares on 31 March 2017. The transaction does not qualify as an
‘amalgamation transaction’ under s 44 or an ‘unbundling transaction’ under s 46. The market
value of the shares was R12 million on 31 March 2017. The shares in Company X are
equally held by Individual A who is a resident and Company B that is a resident. Company B
submitted the declaration of exemption and the written undertaking to Company X on
22 March 2017.

%7 Date of payment means the date that a dividend is deemed to be paid as determined under

s 64E(2)(b).
188 See para 14 of the ‘Business Requirements Specification (BRS): Administration of Dividends Tax’
for details.
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Result:

Company X is deemed to have paid a dividend of R12 million under s 64E(3)(b). The
dividend paid to Company B is exempt from dividends tax under s 64FA(1)(a), since
Company B submitted the declaration of exemption and the written undertaking to
Company X by the date of payment of the dividend.

Under s 64EA(b) Company X is liable to pay dividends tax of R21,2million
(R12 million x 50% x 20%) to the Commissioner on the dividend in specie of R6 million paid
to Individual A.

b. Beneficial owner forms part of the same group of companies [s 64FA(1)(b)]

A dividend is exempt from dividends tax to the extent that it constitutes a distribution of an
asset in specie if the beneficial owner forms part of the same ‘group of companies’, as
defined in s 41, as the company that declares and pays the dividend. The exemption
therefore applies to a resident group of companies.

pot have to submit the
64FA(1)(a) in order for

A beneficial owner that forms part of a group of companies de
declaration of exemption and the written undertaking referred
the dividend to be exempt from dividends tax.

The definition of ‘group of companies’ in s 41(1) starts
and proceeds to exclude certain companies and typ
relationship between the remaining companies, must
companies form part of the same ‘group of ¢ [
companies’ in s 1(1) is defined as two oggm
controlling group company) directly or indire
(the controlled group company), to the

definition of that term in s 1(1)
oféshares by way of a proviso. The
ined to determine if those
s defined in s 1(1)."* A ‘group of
nies in which one company (the
shares in at least one other company

e at least 70% of the e
held by the controlli
companies or any_co

pany, one or more other controlled group
ereof; and

e the controlling
at least one co

The definition of ‘gro u“p. empanies’ is narrowed for the purposes of s 41 and certain types
of companies are exclugded under para (i) of the proviso, namely,:

@ ompany directly holds at least 70% of the equity shares in
ed gréup company.

e A co-operative [para (i)(aa) of the proviso].

¢ Any association formed in South Africa to serve a specified purpose, beneficial to
the public or a section of the public but excluding any association incorporated or
deemed to be incorporated by or under any law in force or previously in force in
South Africa or in any part of South Africa, or any close corporation [para (i)(aa)
of the proviso].

e A portfolio comprised in any investment scheme carried on outside South Africa
that is comparable to a portfolio of a collective investment scheme in participation
bonds or a portfolio of a collective investment scheme in securities in pursuance
of any arrangement under which members of the public'’® are invited or permitted
to contribute to and hold participatory interests in that portfolio through shares,
units or any other form of participatory interest [para (i)(aa) of the proviso].

199 see Interpretation Note 75 ‘Exclusion of Certain Companies and Shares from a “Group of

Companies” as Defined in Section 41(1)'.

170 As defined in s 1 of the Collective Investment Schemes Control Act 45 of 2002.
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e A portfolio of a collective investment scheme in property that qualifies as a REIT
as defined in para 13.1 (x) of the JSE Limited Listings Requirements [para (i)(aa)
of the proviso].*"*

¢ A ‘'non-profit company’ as defined in s 1 of the Companies Act [para (i)(bb) of the
proviso].

e A company if any amount constituting gross income of whatever nature would be
exempt from tax under s 10 were it to be received by or to accrue to that
company [para (i)(cc) of the proviso].

e A company that is a public benefit organisation or a recreational club that has
been approved by the Commissioner under s 30 or s 30A [para (i)(dd) of the
proviso].

e Any association, corporation or company incorporated under the law of any
country other than South Africa or any body corporate formed or established
under such law, unless that association, corporation, company or body corporate
has its place of effective management in South Africa [para (i)(ee) of the proviso].

e A company that has its place of effective manag outside South Africa
[para (i)(ff) of the proviso].*"

In addition, under para (ii) of the proviso to the definitio
certain shares are deemed not to be equity shares t therefore not be taken into
account in determining whether a company forms paft o
shares that are —

¢ held as trading stock; or

e subject to a contractual obligation or

person at a price other than

tion to be sold or purchased by any
lue at the time of sale or purchase.

Example 1 — Exemption

dividends tax — Section 64FA(1)(b)
Facts:
Company A holds all shares in Company B. Both companies are residents. Company B
distributed a dividend in\specie to Company A.

Result:

The dividend is exempt from dividends tax under s 64FA(1)(b), since it is distributed to
Company A which forms part of the same group of companies as Company B. Company A is
not required to submit a declaration of exemption or written undertaking with Company B in
order for Company B to enjoy the exemption.

11 Effective from years of assessment commencing on or after 1 April 2013. The words ‘that qualifies

as a REIT’ are effective from years of assessment commencing on or after 1 January 2015. The
words ‘as defined in para 13.1(x) of the JSE Limited Listing Requirements’ are effective from
1 January 2015.

2 Transactions entered into on or after 1 January 2013.
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Example 2 — Exemption from dividends tax — Section 64FA(1)(b)
Facts:

Company A holds 70% of the equity shares in Company B and 70% of the equity shares in
Company C. Company B holds 70% of the equity shares in Company D and Company C
holds 30% of the equity shares in Company D. All the companies are residents. Company D
distributed a dividend in specie to holders of its shares.

Result:

Companies A, B, C and D form part of the same group of companies, since they satisfy the
requirements of the definition of ‘group of companies’ in s 41(1). The dividend in specie is
exempt from dividends tax under s 64FA(1)(b), since it is distributed to companies forming
part of the same group of companies as Company D. Companies B and C do not have to
submit a declaration of exemption or written undertaking to Company D in order for
Company D to enjoy the exemption.

Example 3 — Exemption from dividends tax — Section 64FA(1)(b)

Facts:

Company A holds 70% of the equity shares in Company
Company C. Company B holds 70% of the equity sha
holds 30% of the equity shares in Company D. All t
are residents. Company D distributed a dividend in sp

Result:
Company A is excluded from the group of‘eompanies by para (i)(ee) of the proviso to the
definition of ‘group of companies’ in s 41(1). papy C is also excluded from the group of

companies, since it does not hold at 0% of the equity shares in Company D, as
required by the definition of ‘grou ompanies’ in s 1(1). Companies B and D form part of
the same group of companies, sifice theygsatisfy the requirements of the definition of ‘group
of companies’ in ss 1(1) and 41(1

The dividend in specie pé
since Company B forms pe

Company B is exempt from dividends tax under s 64FA(1)(b),
of the same ‘group of companies’ as defined in s 41(1) as
Company D. Comp able for dividends tax on the dividend in specie paid to
Company C unless C submits a declaration of exemption and a written
undertaking under s 64FA(1)(a) that the dividend would have been exempt from dividends
tax if it had not constitut@d the distribution of an asset in specie.

C. Dividend constitutes a disposal of an interest in aresidence under para 51A of
the Eighth Schedule [s 64FA(1)(c)]

A dividend in specie is exempt from dividends tax to the extent that it constitutes a disposal
as contemplated in para 51A of the Eighth Schedule.

Paragraph 51A applies if —

e aninterest in a residence is disposed of by a company on or after 1 October 2010
but no later than 31 December 2012;

¢ the residence to which the interest relates was mainly (more than 50%) used for
domestic purposes during the period 11 February 2009 to the date of disposal, by
one or more natural persons who are connected persons in relation to the
company at the time of the disposal; and

e the company making the disposal has within a period of six months from the date
of the disposal of the residence taken steps as contemplated in s 41(4) to
liquidate, wind up or deregister the company.
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The word ‘residence’ is defined in para 44 of the Eighth Schedule and means any structure,
including a boat, caravan or mobile home, which is used as a place of residence by a natural
person, together with any appurtenance belonging thereto and enjoyed therewith.

A distribution in specie of a residence contemplated in para 51A of the Eighth Schedule
gualifies for exemption under s 64FA(1)(c). Other modes of disposal such as a sale of the
property and subsequent distribution of a dividend to the holders of shares are not covered
by the exemption under s 64FA(1)(c). The distribution of assets other than a residence will
also not qualify for the exemption under s 64FA(1)(c).

See the Guide to the Disposal of a Residence from a Company or Trust (1 October 2010 to
31 December 2012) for a discussion of para 51A of the Eighth Schedule.

Example 1 — Exemption from dividends tax — Section 64FA(1)(c)

Facts:
C is the only member of ABC Close Corporation (ABC CC). ABC CC owns a residence
which C and C’s spouse used mainly for domestic purposes fro February 2009 to date.

The market value of
as transferred into

ABC CC distributed the residence in specie to C on 31 Decem
the residence on 31 December 2012 was R1,5 million. Th
C’s name in the deeds registry on 31 May 2013.

&

Result:
The distribution of the residence in specie is a ‘divi as defined in ss 1(1) and 64D. The
amount of the dividend under s 64E(3)(b) is o'be equal to the market value of the

residence on 31 December 2012 of R1,5 milli
dividends tax under s 64FA(1)(c). For the
31 December 2012, which is the4tim
Eighth Schedule. The disposal the
2012 and the subsequent registr
is irrelevant.

idend is, however, exempt from
of para 51A the disposal occurred on
sposal under para 13(1)(e) of the
curred within the cut-off date of 31 December
sidence in C's name after 31 December 2012

Example 2 — Exemption ivi s tax — Section 64FA(1)(c)

Facts:

B is the only membe se Corporation (DEF CC). DEF CC owns a residence which
B and B’s spouse u ainly for domestic purposes from 11 February 2009 to date of
disposal of the reside by DEF CC. DEF CC disposed of the residence to B on 30 April
2012 at book value of RT million. The market value of the residence on date of disposal was
R1,5 million. The book value of the residence is represented by a nominal member’s interest

of R100 and the balance by a member’s loan account.

Result:

The benefit of R500 000 (R1,5 million — R1 million) obtained by B on acquisition of the
residence from DEF CC constitutes a ‘dividend’ as defined in ss 1(1) and 64D. The dividend
in specie of R500 000 is, however, exempt from dividends tax under s 64FA(1)(c), since it
relates to the disposal of a residence under para 51A of the Eighth Schedule. No further
dividends tax consequences arise because there are no residual profits in DEF CC after the
sale to B at book value.
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d. Dividend constitutes a disposal of immovable property by a share block
company to its member under para 67B(2) of the Eighth Schedule
[s 64FA(1)(d)]

A dividend in specie is exempt from dividends tax to the extent that it constitutes a disposal
of immovable property by a share block company to its member as contemplated in
para 67B(2) of the Eighth Schedule.

A ‘share block company’ is defined in para 67B(1) of the Eighth Schedule as ‘a “share block
company” as defined in s 1 of the Share Blocks Control Act’. A ‘share block company’ is
defined in s 1 of the Share Blocks Control Act as ‘a company the activities of which comprise
or include the operation of a share block scheme’.

Under the Share Blocks Control Act, the share block company is the owner of its immovable
property. The members of a share block company have, by virtue of their shareholding in the
share block company, the right to use an exclusive area as well as the common-use areas of
the immovable property held by the company. A member may by special resolution under
s 8(1)(c) of the Share Blocks Control Act convert the shares in the share block company to
direct ownership in the property. The share block company alienate or cede the
ember.

erred by reason of the
ownership of a share by that person in that share blo cquires ownership of that

made by the share block company. Paragrap
that a person acquires in the immovable pr

s to the extent that the ownership
o the same underlying immovable
hare in the share block company.

A distribution in specie of a specified immaevable property by a share block company
under the circumstances mentigied” ab will be exempt from dividends tax under
s 64FA(1)(d).*"®

Example — Exemption fi€ idends tax — Section 64FA(1)(d)

Facts:

X holds a share in Company XYZ together with a right of use over a unit in a
block of flats owned bysthe company. The holders of shares pass a special resolution under
s 8(1)(c) of the Share Blocks Control Act in which they resolve to transfer the unit to X under
a sectional title scheme. Under item 8(2)(b) of Schedule 1 to the Share Blocks Control Act, X
waives the right of use of the unit thus restoring full title in the unit to the share block
company. Share Block Company XYZ subsequently transfers the unit to X under item 8(1) of
Schedule 1.

Result:

To the extent that the transfer of the unit to X falls under para 67B(2) of the Eighth Schedule
and comprises a ‘dividend’ as defined in s 64D consisting of a distribution of an asset in
specie it will be exempt from dividends tax under s 64FA(1)(d).

1% Section 64FA(1)(d) applies in respect of dividends paid on or after 1 January 2013.
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4.3.2 Reduced rate of dividends tax [s 64FA(2)]

A company that declares and pays a dividend that consists of a distribution of an asset in
specie is liable for dividends tax at a reduced rate on the portion of the dividend that
constitutes the distribution of an asset in specie if the person to whom the payment is made
has, by the date of payment of the dividend,™ submitted to the company —

e a declaration by the beneficial owner, in such form as may be prescribed by the
Commissioner,*” that the portion of the dividend that constitutes a distribution of
an asset in specie would, if that portion had not constituted a distribution of an
asset in specie, have been subject to that reduced rate as a result of the
application of a tax treaty (the declaration that the dividend is subject to a
reduced rate of tax) [s 64FA(2)(a)] (see 4.4); and

e a written undertaking in such form as may be prescribed by the Commissioner*’®
to forthwith inform the company in writing should the circumstances affecting the
reduced rate applicable to the beneficial owner change or the beneficial owner
cease to be the beneficial owner (the written undertaking) [s 64FA(2)(b)].

See 4.4.2 for considerations in the application of relief under
specie.

treaty for dividends in

Example — Reduced rate of dividends tax — Dividendd

Facts:

Company A distributed an asset in specie with g mar of R2 million to Company B,
the sole holder of its shares on 30 Septemb mpany B is not a resident and is
incorporated in Mauritius. On 20 Septembeg20 ompany B submitted the declaration that
the dividend is subject to a reduced rate tax§as a result of the tax treaty between
South Africa and Mauritius together itten undertaking to inform Company A of
changes affecting the exemption or ny B ceases to be the beneficial owner.

Result:

The distribution of the asse
ss 1(1) and 64D. Compa
consists of a distribution o
paid to Company B j
submitted the declar
submitted the written
the date of payment of t

pe Company A constitutes a ‘dividend’ as defined in
iable for dividends tax under s 64EA(b), since the dividend
asset in specie. Under s 64FA(2) the dividend of R2 million
) dividends tax at a reduced rate of 5%,"’ since Company B
the dividend is subject to a reduced rate of tax and also
dertaking to Company A on 20 September 2016, which was before
dividend.

Company A must pay dividends tax of R100 000 (R2 million x 5%) to the Commissioner on
or before 31 October 2016 under s 64K(1)(b) (see 7.1.2).

" Date of payment means the date that a dividend is deemed to be paid as determined under

s 64E(2)(b).

See the ‘Business Requirements Specification (BRS): Administration of Dividends Tax’ for the
required wording and minimum information to be provided in the declaration and written
undertaking.

See above.

Article 10(2) of the Agreement between the Government of the Republic of South Africa and the
Government of the Republic of Mauritius for the avoidance of double taxation and the prevention
of fiscal evasion with respect to taxes on income.

175

176
177
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4.3.3 Application of section 64FA(1) and (2) if an amount is deemed to be a dividend
consisting of a distribution of an asset in specie

Certain provisions in the Act deem certain amounts that are not dividends to be dividends for
a specified purpose, for example, for purposes of the Act or for purposes of dividends tax. In
this regard see, for example, 3.1.4, 3.7.2 and 3.8. Whether a deemed dividend is subject to
dividends tax and, if so, whether it qualifies for an exemption from dividends tax under
s 64FA(1) or a reduced rate of dividends tax under s 64FA(2), depends on the facts of each
case, the specific deeming provision and, if applicable, the wording of the specific tax treaty
(see 4.4.2).

By way of example, in a., b. and c. below, some of the aspects regarding the application of
s 64FA(1) and (2) in the context of three different deemed dividend provisions, namely,
s 8F(2), s 24BA(3)(b) and s 31(3) are considered.

a. Application of s 64FA to a deemed dividend in specie under s 24BA(3)(b)

If the circumstances in 3.7.2 c. apply, s 24BA(3)(b) deems the excess amount referred to in
3.7.2c.to—

e Dbe a dividend as defined in s 64D;

e consist of a distribution of an asset in specie; a

e be paid by the issuing company’® on the dat€ of thi&t issié of shares.
Section 24BA(3)(b) does not deem any person to be a'teci f the deemed dividend and,
taking the purpose of the provision into accountRSARS} view is that the parameters of the

deemed dividend are not extended to includ em cipient.

Applying the deeming provisions above, it is rent that the requirements of ss 64E(1) and
t, in the absence of an exemption or a
emed dividend will be subject to dividends tax

at a rate of 20%. The issuing company wi t qualify for an exemption from dividends tax

t in specie which arises under s 24BA(3)(b). For
and 4.3.2), the person to whom the payment is made
must submit a declaration bytthe beneficial owner and the written undertaking referred to in
that section to the ¢ that is deemed to have declared and paid the deemed dividend.
As noted above, ther emed recipient under s 24BA(3)(b) which means that there is
no beneficial owner anditherefore the requirements of s 64FA(1) or (2) cannot be met.

In addition, even if it is assumed that there is a deemed recipient, the market value excess
which is deemed to be a dividend would not be considered to be ‘attaching to a share’. The
market value excess attaches to the underlying transaction in which the asset was acquired
as consideration for shares issued and not to a share. There is no direct link or cause
between the market value excess and a share. The immediate cause of the excess is the
underlying transaction.

As a result of the relief not being available under s 64FA(1) and (2), it is irrelevant whether
the specific requirements in a potentially applicable tax treaty are met, for example, the tax
treaty definition of ‘dividend’ and the possible requirement for a specific holding in the capital
or voting rights of a company.

8 The company issuing shares as contemplated in s 24BA(2)(a).
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b. Application of s 64FA to a deemed dividend in specie under s 8F(2)

As noted in 3.7.2 (d), under s 8F(2)(a) an amount of interest incurred by a company on a
hybrid debt instrument is, on or after the date that the instrument becomes a hybrid debt
instrument —*°

e deemed for the purposes of the Act to be a dividend in specie declared and paid
by that company on the last day of the year of assessment of that company; and

e not deductible under the Act.

Section 8F(2)(b) provides that the amount of interest incurred by a company on a hybrid debt
instrument is also deemed for the purposes of the Act to be a dividend in specie that is
declared and paid in respect of a share on the last day of the year of assessment of the
company that incurred the interest to the person to whom that amount accrued.

Applying the above deeming provisions, it is apparent that the requirements of ss 64E(1) and
64EA(b) (see 3.1.1 and 3.7.2) will be met and that, in the absence of an exemption or a
reduced rate of dividends tax applying, the deemed dividend will be subject to dividends tax
at a rate of 20%.

vher must submit the
pany that is deemed
to have declared and paid the deemed dividend in spEcie : 'beneficial owner’ is
defined in s 64D and means ‘the person entitled to t i e dividend attaching to a
share.” This requirement is met because s 8F(2)(b) interest, which is an actual
benefit, to have been declared and paid i of 'a share. Whether the other
requirements of s 64FA(1) or (2) are met wi the facts of each case and the
wording of the particular tax treaty, if applic

For s 64FA(1) or (2) to apply (see 4.3.1 and 4.3.2), the bene

The wording in ss 8F(2) and 8FA(2) g todthe deemed dividend is the same. The
commentary in this section is th re relevant in determining whether an amount
deemed to be a dividend in specié underg 8FA(2) qualifies for an exemption from dividends

tax under s 64FA(1) or a reduced tate of dividends tax under s 64FA(2).

C. Application of s emed dividend in specie under s 31(3)

Section 31 provides
be based on arm’s |

payable in respect of certain international transactions must
ples. As noted in 3.7.2 f., s 31(3) provides for a secondary
adjustment to be madefto the extent that there is a difference in the amount applied in
calculating taxable income (that is, an arm’s length amount) under s 31(2) and the amount
which would have been applied had s 31(2) not applied. It states that the amount of the
difference must, if the person is a resident and the other person to the affected transaction is
not a resident or is a resident that has a permanent establishment outside South Africa to
which the affected transaction relates —

e be deemed to be a dividend consisting of a distribution of an asset in specie
declared and paid by that resident to that other person if the resident is a
company [s 31(3)(i)]; or

e be deemed for the purposes of donations tax, to be a donation made by that
resident to that other person if the resident is a person other than a company
[s 31(3)(iI,

on the last day of the period of six months following the end of the year of assessment for
which the adjustment is made.*®°

179

150 The term ‘hybrid debt instrument’ is defined in s 8F(1).

Section 31(3) was amended by s 50(1)(a) of the Taxation Laws Amendment Act 43 of 2014 with
effect from 1 January 2015. It therefore applies to years of assessment ending on or after
1 January 2015 as the determination of taxable income would be on or after that date.
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In applying the deeming provisions above it is apparent that the requirements of ss 64E(1)
and 64EA(b) (see 3.1.1 and 3.7.2) have been met and that, in the absence of an exemption
or a reduced rate of dividends tax applying, the deemed dividend will be subject to dividends
tax at a rate of 20%.

A resident company will not qualify for an exemption from dividends tax under s 64FA(1) or a
reduced rate of dividends tax under s 64FA(2) on a deemed dividend in specie which arises
under s 31(3)(i). For s 64FA(1) or (2) to apply (see 4.3.1 and 4.3.2), the beneficial owner
must submit the declaration and written undertaking referred to in that section to the
company that is deemed to have declared and paid the deemed dividend in specie. The term
‘beneficial owner’ is defined in s 64D and means ‘the person entitled to the benefit of the
dividend attaching to a share.’” A recipient of a deemed dividend in specie under s 31(3)(i) is
not entitled to the benefit of the dividend because there is no benefit. There is no benefit
because the deemed dividend in specie, which results from a difference determined between
two taxable income calculations, is a figure calculated for tax purposes only which has
resulting dividends tax implications. An actual benefit arises for the other party to an affected
transaction (the recipient) when an expense is overpriced or income is understated, but this
actual benefit is different to and distinct from the dividend which is deemed to arise under
s 31(3)(i). The actual benefit arises before and irrespective er the Act deems a
dividend to arise under s 31(3). Neither s 31(2) nor s 31(3) Cterise the underlying
expense or income to be a dividend; the deemed dividen 3)(i) arises over and
above the underlying transaction. In addition, even if : ere is a benefit, that
benefit would not be considered to be ‘attaching t ". Iy attaches to the ‘affected

he immediate cause of the
was not conducted on an arm’s

no direct link or cause between the benefit a

adjustment in s 31(2) is the underlying transaetio
length basis. \

In the absence of a ‘beneficial owner’ | in s 64D, the requirements of s 64FA(1)
and (2) cannot be met. In assessin a reduced rate of dividends tax applies, without
ecific requirements in a potentially applicable
lude, for example, the tax treaty definition of
‘dividend’ and the possible a specific holding in the capital or voting rights of

al owner, for completeness it is noted that an affected
ambit of s 31 is a transaction which is unlikely to meet the
ed to in s 64FA(1).

addition to the absence o
transaction falling i
requirements of s 64

For completeness it isalso noted that in the case of a deemed donation under s 31(3)(ii),
Part V of the Act, which includes the exemptions, must be considered in determining if
donations tax is payable. Practically the exemptions are unlikely to apply but it will depend
on the facts of each case.

If the difference referred to under s 31(3) was deemed before 1 January 2015 to be a loan
that constituted an affected transaction then, to the extent it had not been repaid before
1 January 2015, it was —®*

e deemed to be a dividend consisting of a distribution of an asset in specie
declared and paid by that resident to that other person on 1 January 2015 if the
resident is a company [para (a) of the proviso to s 31(3)]; or

e deemed for the purposes of donations tax, to be a donation made by that resident
to that other person on 1 January 2015 if the resident is a person other than a
company [para (b) of the proviso to s 31(3)].

8L Under the proviso to s 31(3).
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The same principles regarding the availability of an exemption from dividends tax or
donations tax, as appropriate, or a reduction in the rate of dividends tax as discussed above

apply.

4.4 Prevention of or relief from double taxation (s 108)

4.4.1 Cash dividends

Under s 108 South Africa may enter into a tax treaty with another country for the relief of
double taxation. Dividends tax on a dividend that does not consist of a distribution of an
asset in specie is a tax on income and potentially qualifies for relief under a tax treaty.'®

A dividend that does not consist of a distribution of an asset in specie paid by a company
that is a resident to a person who is not a resident may be subject to dividends tax at a
reduced rate under a tax treaty if the declarations and written undertakings as referred to in
ss 64G(3) and 64H(3) have been submitted to the company or regulated intermediary paying
the dividend (see 5.2.3 and 5.3.3). Certain amounts that are deemed to be a dividend
received by or accrued to a person may also be subject to dividends tax at a reduced rate
under a tax treaty, for example, interest to be settled in cash whi eceived by or accrued
to a person during a year of assessment commencing Og 1 April 2013 on a
debenture forming part of a linked unit in a REIT or ontrolled company
(see 3.1.4).

For relief under a tax treaty to apply, the requiremeRts cifigd in the relevant tax treaty
must be met. Examples of these requirements include the follefing: **

¢ A minimum holding of the capital ofithe C ny paying the dividend — whether
the holding must be direct or ca indirect depends on the relevant tax treaty.

e A minimum holding of the
whether the holding mu
treaty.

r'in the company paying the dividend —
ct or can be indirect depends on the relevant tax

e The definition of ‘divi

Depending on the relev
company will often be enti
than a company.

y, a beneficial owner of a dividend that is a foreign
to a lower rate of dividends tax than a beneficial owner other

Example — Relief fro ouble taxation — Dividend in cash
Facts:

Individual X, a resident, holds 80% of the equity shares in Company Y. Company Z, a
company that is a resident of Switzerland, holds the remaining 20% of the equity shares.
Company Y declares a dividend of R10 million to holders of its shares.

Result:

The dividend of R8 million (R10 million x 80%) declared to Individual X is subject to
dividends tax at a rate of 20%. The dividend of R2 million (R10 million x 20%) declared to
Company Z is subject to dividends tax at a reduced rate of 5% under Article 10(2) of the tax
treaty with the Swiss Confederation.*®

%2 see Binding General Ruling (Income Tax) 9 (Issue 3) dated 3 February 2017 ‘Taxes on income

and substantially similar taxes for purposes of South Africa’s tax treaties’ in para 3.1.

See the various tax treaties in force and ‘Dividends Tax: Summary of withholding tax rates per
South African Double Taxation Agreements currently in force'.

Convention between the Republic of South Africa and the Swiss Confederation for the avoidance
of double taxation with respect to taxes on income dated 6 March 2009.

183
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4.4.2 Dividends in specie

A resident company paying a dividend in specie is liable for dividends tax under s 64EA(b).
The incidence of the tax therefore falls on the company paying the dividend rather than on
the holder of shares in the company. Generally a non-resident holder of shares would not be
able to secure a tax credit under a tax treaty for dividends tax in these circumstances, since
it is not liable for the dividends tax.'®®

A company that pays a dividend in specie may be entitled to an exemption from dividends
tax under s 64FA(1) or a reduced rate of dividends tax under s 64FA(2) if the portion of the
dividend that constitutes a dividend in specie would have been entitled to an exemption or a
reduced rate of dividends tax under an applicable tax treaty had the dividend not constituted
a distribution of an asset in specie and the person to whom the payment is made supplies
the company with the necessary declaration and written undertaking (see 4.3.2).

Under s 64EA(a) to the extent a dividend does not constitute a distribution of an asset in
specie, the beneficial owner is liable for dividends tax. Therefore, in assessing whether a
dividend constituting a distribution of an asset in specie qualifies for a reduced rate under
s 64FA(2), s 64FA(2)(a) requires that the dividend must be considered as not constituting
the distribution of an asset in specie and to assess whether al irements specified in
the tax treaty which apply to the beneficial holder of the dividend t. The requirements
would include, amongst others, the definition of ‘dividend’
any minimum holdings in respect of capital or voting

ompany declaring the
assets in specie, the
requirement in s 64FA(2)(a) to treat a dividend in speci t being a distribution of an
asset in specie does not mean it is treated as . The actual characteristics of
the distribution of the asset in specie, inclu

met.

Amounts deemed to be a dividen [ of a distribution of an asset in specie

mounts that are not dividends to be dividends for
oses of the Act or for purposes of dividends tax.
o dividends tax and, if so, qualifies for an exemption
Oor a reduced rate of dividends tax under s 64FA(2) will
ase, the specific deeming provision and, if applicable, the
treaty and in particular the dividends article of that tax treaty.
lief 'under a tax treaty in respect of amounts deemed to be a
dividend consisting of aidistribution of an asset in specie.

Certain provisions in the Act dee
a specified purpose, for e
Whether the deemed divj
from dividends tax under
depend on the factsnef ea

wording of the appli
See 4.3.3 for possiblemfe

%5 Some countries have controlled foreign company legislation similar to s 9D or may have a full

imputation system for taxing foreign dividends. Under a full imputation system for taxing
dividends, the foreign dividend is grossed up to an amount equal to the proportionate share of the
underlying pre-tax corporate profits. In these circumstances the article dealing with the elimination
of double taxation may provide a tax credit for the underlying corporate tax which should include
any dividends tax paid by the distributing company.
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Chapter 5
Withholding of dividends tax (ss 64G, 64H and 64l)

51 Introduction

A company that is a resident that declares and pays a dividend is liable for dividends tax on
that dividend under s 64EA(Db) to the extent that the dividend consists of a distribution of an
asset in specie. Since the company and not the beneficial owner is liable for dividends tax on
a distribution of an asset in specie, no withholding of dividends tax will occur. Dividends tax
on a distribution of an asset in specie will be paid by the company to the Commissioner as a
principal taxpayer and not as a withholding agent.

A company that declares and pays a dividend must withhold an amount of dividends tax
under s 64G(1) from the payment of the dividend calculated as contemplated in s 64E
except to the extent that the dividend consists of a distribution of an asset in specie.
Dividends tax must be withheld notwithstanding that the beneficial owner is liable for
dividends tax under s 64EA(a). However, if the dividend is paid to a regulated intermediary,
the primary withholding obligation shifts to the regulated intermedi nder s 64H(1).

fer s 64H(1)(b)] was

3 a ot subject to dividends

& company that declared
pril 2015 is deemed to be

Previously a company [under s 64G(1)(b)] or regulated inte

tax as a result of the application of the STC credit un
and paid the dividend. The STC credit of a company
nil (see Chapter 6).

Withholding of dividends tax by the compa
reduced upon timely receipt of —

e a declaration that the divide
the dividend is subject
tax treaty; and

D

e a written undertaki th inform the company or regulated intermediary in

@ um ces affecting the exemption or the reduced rate of
tax applicable he beneficial owner change or the beneficial owner cease to be
the benefigial owr

5.2  Withholding
excluding distr

dividends tax by companies declaring and paying dividends,
utions of assets in specie (s 64G)

5.2.1 General rule [s 64G(1)]

As a general rule, a company that declares and pays a dividend must withhold an amount of
dividends tax from that payment, calculated in accordance with s 64E, except to the extent
that the dividend consists of a distribution of an asset in specie.

Under s 64G(1)(b) a company must not withhold dividends tax if the dividend is not subject
to dividends tax as a result of the application of the STC credit contemplated in s 64J of the
company that paid and declared the dividend. The STC credit of a company on or after
1 April 2015 is deemed to be nil (see Chapter 6).
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5.2.2 No withholding requirement for a company that declares and pays a dividend
[s 64G(2)]

A company must not withhold any dividends tax from the payment of a dividend if —

o the person to whom the payment is made has submitted to the company a
declaration by the beneficial owner that the dividend is exempt from dividends tax
under s 64F and a written undertaking that it will inform the company should the
circumstances affecting the exemption applicable to the beneficial owner change
or the beneficial owner cease to be the beneficial owner (see a. below);

e the beneficial owner forms part of the same ‘group of companies’, as defined in
s 41, as the company that paid the dividend (see b. below); or

e the payment is made to a regulated intermediary (see c. below).

a. Dividend is exempt from dividends tax — Declaration by beneficial owner
[s 64G(2)(a)]

A company must not withhold any dividends tax from the payment of a dividend if the person
to whom the payment is made has, by a date determined bygthe company®®® or if the
company did not determine a date, by the date of payment o lidend, ™" submitted to
the company —

e a declaration by the beneficial owner, in su
Commissioner,*® that the dividend is exe

e a written undertaking in such form as rescribed by the Commissioner®
to forthwith inform the company j iti Id the circumstances affecting the
exemption applicable to the be wner change or the beneficial owner
cease to be the beneficial o ritteén undertaking) [s 64G(2)(a)(bb)].

A company may rely on a declagation of ‘@xemption for all future dividends payable by a
company to a beneficial owner until the béneficial owner advises the company that —

A company must with ends tax from the payment of a dividend if the declaration of
exemption and the written undertaking are not submitted by a beneficial owner by the date
determined by the company, or if not determined, by the date of payment of the dividend.

The late submission of a declaration of exemption does not necessarily result in a final
withholding tax. A late declaration of exemption can sometimes be used by the person to
whom the dividend was paid to claim a refund of dividends tax from the company under
s 64L (see 8.2).

186

L This date must be on or before the date of payment of the dividend.

Date of payment of the dividend means the date that a dividend is deemed to be paid as
determined under s 64E(2)(a).

See the ‘Business Requirements Specification (BRS): Administration of Dividends Tax'.

See the ‘Business Requirements Specification (BRS): Administration of Dividends Tax'.

188
189
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Example — No withholding requirement for company that declares and pays a
dividend — Declaration of exemption by beneficial owner

Facts:

Company M declared and paid a dividend of R3 million to ABC Pension Fund, the sole
holder of its shares. ABC Pension Fund submitted the declaration of exemption and the
written undertaking to Company M within the required time. The dividend is exempt from
dividends tax under s 64F(1)(f).

Result:

Under s 64G(2)(a) Company M must not withhold dividends tax from the dividend of
R3 million paid to ABC Pension Fund, since it received the declaration of exemption and the
written undertaking from ABC Pension Fund within the required time.

b. Beneficial owner forms part of the same group of companies as the company
that paid the dividend [s 64G(2)(b)]

beneficial owner forms part of the same ‘group of companie§
company that paid the dividend. A domestic group of co
this exemption (see 4.3.1 b. for a discussion of a ‘group

A beneficial owner that forms part of the same group as the company that paid
a dividend does not have to submit the declaration of exem and the written undertaking
referred to in s 64G(2)(a) in order to qualify for@n ion from dividends tax.

Example — No withholding requirement for
dividend — Group of companies

y that declares and pays a

Facts:

Company X holds all the shar
Company Y declared and
complete a declaration ofée

in mpany Y and both companies are residents.
of R100 000 to Company X. Company X did not
)tien or written undertaking form.

Result:

Under s 64G(2)(b) any'Y must not withhold dividends tax from the dividend of
R100 000 paid to Company X, since Company Y and Company X form part of the same
‘group of companies’ as defined in s41. Company X is not required to complete a

declaration of exemption or written undertaking form.

C. Payment made to a regulated intermediary [s 64G(2)(c)]

A company must not withhold dividends tax from the payment of a dividend if the payment is
made to a regulated intermediary. Section 64H(1) shifts the liability to withhold dividends tax
from the company that paid a dividend to the regulated intermediary if the dividend is paid to
the regulated intermediary.

A company that pays a dividend to a person that is not a regulated intermediary, for
example, a trust, which in turn makes payment to a regulated intermediary, must withhold
dividends tax from that payment, since the dividend is not directly paid to the regulated
intermediary. A company will be relieved from the obligation to withhold dividends tax under
s 64G(2)(c) only if payment of the dividend is made directly to a regulated intermediary.
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Example 1 — No withholding requirement for a company that declares and pays a
dividend — Payment to a regulated intermediary

Facts:

Company A Ltd paid a dividend of R1 million on 27 March 2017 to Regulated Intermediary A.
Regulated Intermediary A paid the dividend to the beneficial owners on 28 March 2017.

Result:

Under s 64G(2)(c) Company A Ltd must not withhold dividends tax from the dividend of
R1 million paid to Regulated Intermediary A, since the liability to withhold dividends tax shifts
to Regulated Intermediary A under s 64H(1).

Example 2 — No withholding requirement for a company that declares and pays a
dividend — Indirect payment to a regulated intermediary

Facts:

ABC Trust's year of assessment ends on the last day of February On 20 February 2017
Company B Ltd paid a dividend of R1 million to ABC Trust sh held all its shares.
ABC Trust vested the dividend in its beneficiaries who are resil ompanies and paid the
dividend to Regulated Intermediary A on 21 February 201 d' Intermediary A paid
the dividend to the beneficial owners on 27 February 20

Result:
Withholding requirements

R1 0 (R1 million x 15%™°) from the
ot apply, since the dividend is not paid

Company B Ltd must withhold dividends
dividend paid to ABC Trust. Section 64G(2)
directly to Regulated Intermediary A.

Intermediary A because d|V|de s tax \was already withheld by Company B Ltd and
ABC Trust is not a ‘regulatee iary’ as defined in s 64D. Regulated Intermediary A
, since it was already withheld by Company B Ltd.

i w‘ C Trust are included in the gross income of the resident
companies under parayk) of the definition of ‘gross income’ in s 1(1). The dividends are not
exempt from normal taxibecause of para (ee)(B) of the proviso to s 10(1)(Kk)(i).

Dividends tax implications for the resident companies

The resident companies became the beneficial owners of the dividends under s 25B(1)
and (2) because the trust distributed them during the same year of assessment in which they
were received by or accrued to the trust.

The dividends are exempt from dividends tax under s 64F(1)(a) and (l).

ABC Trust can claim a refund from Company B Ltd under s 64L(1) for the dividends tax
withheld from the dividends and can subsequently pay the dividends tax recovered to the
resident companies (see 2.3.1 and 8.2.1), if the resident companies provided the relevant
declarations of exemption and written undertakings to ABC Trust so that it could submit them
as required.

1% The rate of dividends tax was increased from 15% to 20% in the Draft Rates and Monetary

Amounts and Amendment of Revenue Laws Bill of 2017 for dividends paid on or after 22 February
2017. It is anticipated that the rate will remain 20% when the draft Bill is finalised and
promulgated.
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5.2.3 Reduced rate of tax — Application of a tax treaty [s 64G(3)]

A company must withhold dividends tax from the payment of a dividend at a reduced rate if
the person to whom the payment is made has by a date determined by the company*®* or, if
the company did not determine a date, by the date of payment of the dividend,*®* submitted
to the company —

e a declaration by the beneficial owner, in such form as may be prescribed by the
Commissioner,® that the dividend is subject to that reduced rate as a result of
the application of a tax treaty (the declaration that the dividend is subject to a
reduced rate of tax'**); and

e a written undertaking in such form as may be prescribed by the Commissioner*®
to forthwith inform the company in writing should the circumstances affecting the
reduced rate applicable to the beneficial owner change or the beneficial owner
cease to be the beneficial owner (the written undertaking).

See 4.4 for considerations in the application of a tax treaty to dividends.

A company may rely on the declaration that the dividend is subject to a reduced rate of tax
for all future dividends payable by a company to the benefici er until the beneficial
owner informs the company that —

¢ the circumstances affecting the reduced rate@applica he beneficial owner
have changed; or

e there has been a change in beneficial ownershi
The late submission of the declaration that the,di is subject to a reduced rate of tax
does not necessarily result in a final withhaldin . A'late declaration that the dividend is
b

subject to a reduced rate of tax can someti sed by the beneficial owner to claim a
refund from the company under s 64L (

Example — Withholding of dividénds taXat*a reduced rate — Application of a tax treaty

Facts:

Company Y, a non-res 70% of the equity shares in Company X while
Company Z, a resident, holds the balance of 30%. Company X declared a dividend of
R1 million on 1 July ayable to holders of shares registered on 4 July 2016, and did
not determine a dat ubmission of declarations that the dividend is exempt from
dividends tax or subjectito dividends tax at a reduced rate of tax. On 4 July 2016 Company X
paid the dividends to helders of its shares. Company Y submitted the declaration that the
dividend is subject to a reduced rate of tax of 5% and the written undertaking to Company X
on 5July 2016 and Company Z submitted the declaration of exemption and the written
undertaking to Company X on 30 June 2016.

Result:

Under s 64G(3) Company X must not withhold dividends tax from the dividend of R300 000
(R1 million x 30%) paid to Company Z because Company Z submitted the declaration of
exemption and the written undertaking to Company X by the date of payment of the
dividend. The dividend paid to Company Z is exempt from dividends tax under s 64F(1)(a).

191

Lo0r This date must be on or before the date of payment of the dividend.

Date of payment of the dividend means the date that a dividend is deemed to be paid as
determined under s 64E(2)(a).

See the ‘Business Requirements Specification (BRS): Administration of Dividends Tax'.

See Binding Private Ruling 148 dated 19 June 2013 ‘Dividends Tax Rate — Permanent
Establishment in South Africa’.

See above.

193
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Company X must withhold dividends tax of R105 000 [R700 000 (R1 million x 70%) x 15%]
from the dividend payable to Company Y because Company Y did not submit the declaration
that the dividend is subject to a reduced rate of tax and the written undertaking to
Company X by the date of payment of 4 July 2016.

Company Y may be able to claim a refund of the excess dividends tax withheld of R70 000
[(R105 000 — R35 000 (R700 000 x 5%)] under s 64L.

5.3 Withholding of dividends tax by regulated intermediaries (s 64H)

5.3.1 General rule [s 64H(1)]

A company that declares a dividend and pays it to a regulated intermediary must not
withhold dividends tax from that payment, since the regulated intermediary assumes the
withholding responsibility.

Under s 64H(1)(a) a regulated intermediary that pays a dividend that was declared by a
company must withhold an amount of dividends tax from
accordance with s 64E, except to the extent that the dividend
asset in specie.

A regulated intermediary must not withhold dividends rs (2)(b) if the dividend is
er sf64J of the STC credit of the

company that paid and declared a dividend. The STC Gkedit company on or after 1 April

intermediary [s 64H(2)]

A regulated intermediary must not with idends tax from the payment of a dividend
if —
e the person to whomiithe pa
intermediary a d

ent is made has submitted to the regulated
he beneficial owner that the dividend is exempt

Q

from dividend der s'64F, or that the payment is made to a vesting trust
and the sole f that vesting trust is another regulated intermediary
(seea.b

to another regulated intermediary (see b. below).

a. Declaration by
[s 64H(2)(a)]

A regulated intermediary must not withhold dividends tax from the payment of a dividend if
the person to whom the payment is made has, by a date determined by the regulated
intermediary™®® or if the regulated intermediary did not determine a date, by the date of
payment of the dividend,"’ submitted to the regulated intermediary —

neficial owner — Dividend is exempt from dividends tax

e a declaration by the beneficial owner, in such form as may be prescribed by the
Commissioner,® that the dividend is exempt from dividends tax under s 64F (the
declaration of exemption), or a declaration that the payment is made to a vesting
trust of which the sole beneficiary is another regulated intermediary
[s 64H(2)(a)(aa)]; and

196

107 This date must be on or before the date of payment of the dividend.

Date of payment of the dividend means the date that a dividend is deemed to be paid as
determined under s 64E(2)(a).

198 see the ‘Business Requirements Specification (BRS): Administration of Dividends Tax'.
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e a written undertaking, in such form as may be prescribed by the
Commissioner,™ to forthwith inform the regulated intermediary in writing should
the circumstances affecting the exemption applicable to the beneficial owner
change or the beneficial owner cease to be the beneficial owner (the written
undertaking) [s 64H(2)(a)(bb)].

A regulated intermediary may rely on a declaration of exemption for all future dividends
payable by that regulated intermediary until the beneficial owner informs the regulated
intermediary that —

e the circumstances affecting the exemption applicable to the beneficial owner
have changed; or

e there has been a change in beneficial ownership.
The late submission of a declaration of exemption does not necessarily result in a final

withholding tax. A late declaration of exemption can sometimes be used by the person to
whom the dividend was paid to claim a refund from the regulated intermediary under s 64M

(see 8.3).
u m t

inancial instruments
. The reference to a
be withheld from a

A collective investment scheme in securities may hold ma
through a wholly controlled vesting trust in which it is the s
vesting trust in s 64H(2)(a)(aa) ensures that dividend
dividend paid to a vesting trust of which a CISS is th
holders will be the beneficial owners of the dividends

J

Example — No withholding requirement for
vesting trust

Facts:

Company A paid a dividend to R
Trust A. Regulated Intermediary
payment of the dividend
Intermediary B to Regulat
beneficiary of Vesting Tr

Result:

Company A and Reg d Intermediary A must not withhold dividends tax from the dividend
under ss 64G(2)(c) and 64H(2)(a) respectively. Company A is making payment to a
regulated intermediary and Regulated Intermediary A is making payment to a vesting trust of
which the sole beneficiary is another regulated intermediary.

b. Dividend paid to another regulated intermediary [s 64H(2)(b)]

A regulated intermediary must not withhold dividends tax from the payment of a dividend if
the payment is made to another regulated intermediary, since the latter regulated
intermediary becomes liable to withhold dividends tax.

Example — No withholding requirement for regulated intermediary — Payment to
another regulated intermediary

Facts:

Company X paid a dividend to Regulated Intermediary A which paid the dividend to
Regulated Intermediary B. Regulated Intermediary B paid the dividend to Company Y, a
company that is a resident.

199 See above.

Comprehensive Guide to Dividends Tax (Issue 2) 121



122

Result:

Company X and Regulated Intermediary A must not withhold dividends tax from the dividend
under ss 64G(2)(c) and 64H(2)(b) respectively as both entities are making payment to a
regulated intermediary.

Regulated Intermediary B must withhold dividends tax from the dividend paid to Company Y
unless the declaration of exemption and the written undertaking is received by Regulated
Intermediary B by the date determined by Regulated Intermediary B, or if not determined, by
the date of payment of the dividend [s 64H(2)(a)].

5.3.3 Reduced rate of tax — Application of a tax treaty [s 64H(3)]

A regulated intermediary must withhold dividends tax from the payment of a dividend at a
reduced rate if the person to whom the payment is made has, by a date determined by the
regulated intermediary®® or if the regulated intermediary did not determine a date, by the
date of payment of the dividend,?** submitted to the regulated intermediary —

e a declaration by the beneficial owner, in such form a
Commissioner,?*? that the dividend is subject to th
the application of a tax treaty (the declaration
reduced rate of tax); and

be prescribed by the
d rate as a result of
lend is subject to a

e a written undertaking, in such for
Commissioner,?* to forthwith inform the r
the circumstances affecting the red
change or the beneficial owner ceas
undertaking).

ay gbe prescribed by the
igtermediary in writing should
able to the beneficial owner
the beneficial owner (the written

A regulated intermediary may rely on afdeclara that the dividend is subject to a reduced
rate of tax for all future dividends b that regulated intermediary until the beneficial
owner advises the regulated intermediary th

e the circumstance
owner change;

ffeeting the reduced rate of tax applicable to the beneficial

e there has been n beneficial ownership.

The late submission ration that the dividend is subject to a reduced rate of tax
does not necessarily It in a final withholding tax. A late declaration can sometimes be
used by the person to\whom the dividend was paid to claim a refund from the regulated
intermediary under s 64M (see 8.3).

200

no1 This date must be on or before the date of payment of the dividend.

Date of payment of the dividend means the date that a dividend is deemed to be paid as
determined under s 64E(2)(a).

See the ‘Business Requirements Specification (BRS): Administration of Dividends Tax'.

See above.
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Example — No withholding requirement for regulated intermediary — Declaration by the
beneficial owner that the dividend is subject to a reduced rate of tax

Facts:

On 25 January 2017 XYZ Ltd paid a dividend to Regulated Intermediary A. On 26 January
2017 Regulated Intermediary A paid the dividend to ABC Pension Fund which is a resident
and to Company M that is not a resident. Regulated Intermediary A did not determine a date
for the submission of declarations of exemption or declarations that the dividend is subject to
a reduced rate of tax. ABC Pension Fund submitted the declaration of exemption and the
written undertaking to Regulated Intermediary A on 5 January 2017. Company M submitted
the declaration that the dividend is subject to a reduced rate of tax and the written
undertaking to Regulated Intermediary A on 15 January 2017.

Result:

Under s 64H(2)(a) Regulated Intermediary A must not withhold dividends tax from the
dividend paid to ABC Pension Fund, since the declaration of exemption and the written
undertaking were submitted to Regulated Intermediary A before the date of payment of the
dividend.

reduced rate of tax and the written undertaking were
before the date of payment of the dividend.

54 Withholding of dividends tax by olio 0fa collective investment scheme
in securities and a portfolio of a hedge d collective investment scheme

Withholding of dividends tax by a portfo a collective investment scheme in securities

A ‘portfolio of a collective investmgnt sch securities’ (CISS) is included in the definition
of ‘regulated intermediary’ in_s 64D (see/2.3.5). The position of a CISS differs from other
regulated intermediaries. must potentially withhold dividends tax from the
subsequent payment of ldends derived by it to its unit holders depends on whether
the distribution occurs with months of the accrual of the dividends to the CISS.

A CISS is not viewed 204

pany for purposes of the Act,” therefore any distribution by it
is not a dividend for dividends tax purposes. Under s 25BA(1)(a) dividends that are on-
distributed to the unit helders not later than 12 months after their accrual to the CISS are
deemed to have accrued directly to the unit holders and not the CISS. The CISS is a
regulated intermediary and must withhold dividends tax from these distributions under

s 64H(1).%%

Dividends not on-distributed to the unit holders within 12 months after accrual are deemed to
be income in the CISS under s 25BA(1)(b)(ii) and therefore subject to normal tax. These
dividends are exempt from dividends tax under s 64F(1)(k) because the CISS is deemed to
be the beneficial owner in these circumstances under s 25BA(1)(b)(i) (see 4.1.11) and
s 64F(1)(I) (see 4.1.12). Subsequent distributions by the CISS of these taxed amounts to the
CISS’ unit holders are free of tax (see 4.1.11). The company paying the dividend to the CISS
would not have been required to withhold dividends tax on any dividend paid to a CISS
under s 64G(2)(c), because the CISS is a regulated intermediary.

204

pos A CISS is not a ‘company’ as defined in s 1(1).

As the beneficial owner of the dividend the CISS unit holder may qualify for an exemption from
dividends tax or for a reduced rate of dividends tax — see Chapter 4.
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Example 1 — Withholding of dividends tax by a CISS
Facts:

On 13 March 2017 Listed Company A paid a dividend of R15 million to a CISS. On 31 May
2017, the CISS distributed the dividend to unit holders of which 80% are natural persons and
20% are companies. All unit holders are residents. The companies submitted the
declarations that the dividend is exempt from dividends tax under s 64F and the written
undertakings to the CISS in February 2017.

Result:

Listed Company A must not withhold any dividends tax under s 64G(2)(c) because the
payment is made to a CISS which is a regulated intermediary.

The dividend is deemed to have accrued directly to the unit holders under s 25BA(1)(a),
since it was distributed within 12 months after accrual to the CISS. The CISS, as the
regulated intermediary, must generally withhold dividends tax from dividends paid to the unit
holders under s 64H(1). However, under s 64H(2)(a) the CISS must not withhold any
dividends tax from the dividends paid to companies that are residents if these companies
1%
NAWW

submitted the declarations of exemption and the written under. the date determined
by the regulated intermediary or, if not determined, by the datefe ent of the dividend.
The CISS must therefore withhold dividends tax from t ivi
unit holders that are natural persons but not from the divi
holders that are companies.

which is on-distributed to unit

Example 2 — Withholding of dividends tax
Facts:

A CISS holds shares in Company X4whi
received dividends of R800 000 fr
R600 000 to its unit holders, all r
of R200 000 (R800 000 — R600
holders who are natural per

esident. On 11 March 2016 the CISS
any X. The CISS distributed dividends totalling
| persons, on 30 November 2016. The excess
retained by the CISS and distributed to the unit
ch 2017.

Result:

Under s 64G(2)(c)

made to a CISS whic ated intermediary.

The CISS must withhol@ dividends tax of R90 000 (R600 000 x 15%) under s 64H(1) from
the dividends distributed on 30 November 2016 to the unit holders who are all natural
persons.

The remaining dividends of R200 000, distributed to unit holders who are natural persons
more than 12 months after they accrued to the CISS, will be taxed as income of the CISS
under s 25BA(1)(b)(ii) but will be exempt from dividends tax under s 64F(1)(k) and (I) when
distributed to the unit holders. The CISS is the beneficial owner of the dividends under these
circumstances.

Withholding of dividends tax by a portfolio of a hedge fund collective investment scheme
(with effect from 1 April 2015)

A ‘portfolio of a hedge fund collective investment scheme’ (hedge fund CIS) is included in
the definition of ‘regulated intermediary’ in s 64D (see 2.3.5). The position of a hedge fund
CIS is similar to that of a CISS. Whether a hedge fund CIS must potentially withhold
dividends tax from the subsequent payment of the dividends derived by it to its unit holders
depends on whether the distribution occurs within 12 months of the accrual of the dividends
to the hedge fund CIS.
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A hedge fund CIS is not viewed as a company for purposes of the Act,>® therefore any

distribution by it is not a dividend for dividends tax purposes. Under s 25BA(1)(a) dividends
that are on-distributed to the unit holders not later than 12 months after their accrual to the
hedge fund CIS are deemed to have accrued directly to the unit holders and not the hedge
fund CIS. The hedge fund CIS is a regulated intermediary and must withhold dividends tax
from these distributions under s 64H(1).*’

Dividends not on-distributed to the unit holders within 12 months after accrual are deemed to
be income in the hedge fund CIS under s 25BA(1)(b)(ii) and therefore subject to normal tax.
These dividends are exempt from dividends tax under s 64F(1)(l), since the dividends
constitute income of the hedge fund CIS (see 4.1.12). Subsequent distributions by the hedge
fund CIS of these taxed amounts to the unit holders are free of tax. The company paying the
dividend to the hedge fund CIS would not have been required to withhold dividends tax on
any dividend paid to a hedge fund CIS under s 64G(2)(c), because the hedge fund CIS is a
regulated intermediary.

Example 1 — Withholding of dividends tax by a Hedge fund CIS
Facts:

On 3 April 2017 Listed Company A paid a dividend of R15
31 May 2017, the hedge fund CIS distributed the dividen
natural persons and 20% are companies. All unit ho
submitted the declarations that the dividend is exemyt
the written undertakings to the hedge fund CIS in Mar

edge fund CIS. On
s of which 80% are

Result:

Listed Company A must not withhold any \ﬂ? tax under s 64G(2)(c) because the
payment is made to a hedge fund CI '

deemed to have accrued directly Iders under s 25BA(1)(a), since it was
e hedge fund CIS. The hedge fund CIS, as the
regulated intermediary, must gen@rally withhold dividends tax from dividends paid to the unit
holders under s 64H(1). Hoy 64H(2)(a) the hedge fund CIS must not withhold
[ paid to companies that are residents if these

s of exemption and the written undertakings by the date

dividend. The hedge
is on-distributed to u
on-distributed to unit h

s that are natural persons but not from the dividend which is
ers that are companies.

Example 2 — Withholding of dividends tax by a Hedge fund CIS
Facts:

A Hedge fund CIS holds shares in Company X which is a resident. On 29 April 2016 the
hedge fund CIS received dividends of R800 000 from Company X. The hedge fund CIS
distributed dividends totalling R600 000 to its unit holders, all resident natural persons, on
30 November 2016. The excess of R200 000 (R800 000 — R600 000) was retained by the
hedge fund CIS and distributed to the unit holders who are natural persons only on 15 May
2017.

Result:

Under s 64G(2)(c) Company X must not withhold any dividends tax because the payment is
made to a hedge fund CIS which is a regulated intermediary.

206

ro7 A hedge fund CIS is not a ‘company’ as defined in s 1(1).

As the beneficial owner of the dividend the hedge fund CIS unit holder may qualify for an
exemption from dividends tax or for a reduced rate of dividends tax — see Chapter 4.
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The hedge fund CIS must withhold dividends tax of R90 000 (R600 000 x 15%) under
s 64H(1) from the dividends distributed on 30 November 2016 to the unit holders who are all
natural persons.

The remaining dividends of R200 000 distributed, to unit holders who are natural persons,
more than 12 months after they accrued to the hedge fund CIS, will be taxed as income of
the CIS under s 25BA(1)(b)(ii) but will be exempt from dividends tax under s 64F(1)(l) when
distributed to the unit holders.

55 Withholding of dividends tax by long-term insurers (s 64l)

5.5.1 Withholding of dividends tax by long-term insurers on cash dividends (s 64l)

Section 641 provides that to the extent that a dividend, which does not consist of a
distribution of an asset in specie, is paid to an ‘insurer’ as defined in s 29A, namely, a long-
term insurer, —

e the insurer must be deemed to be a regulated intermedia

¢ the dividend must, to the extent that the dividene
policyholder fund as contemplated in s 29A(4

paid to the insurer.
Under s 64G(2)(c) or s 64H(2)(b) respectively, a company @F regulated intermediary must

not withhold dividends tax from the payment af,a to an insurer because the insurer
is deemed to be a regulated intermediary ingela to ends paid to it.

The date that the dividend is paid to th&ylon insurer is either the date that the dividend

is paid by —

e the company that declares andgpays the dividend to the long-term insurer; or

e aregulated inter jar thelong-term insurer.

A long-term insurer recei for the ultimate benefit of —

er fund [s 29A(4)(a)];

olicyholder fund [s 29A(4)(b)];

olicyholder fund [s 29A(4)(c)];

e the corporate fund (holders of its shares) [s 29A(4)(d)]; and
e the risk policy fund [s 29A(4)(e)].?*°

A dividend received by a long-term insurer that is allocated to the respective policyholder
funds will not be paid out to the policyholders, but the amount of the dividend will accumulate
for the benefit of the policyholders.

The following sections will apply to the long-term insurer to the extent it allocates a dividend
or a portion of a dividend, which did not constitute the distribution of an asset in specie, to
the individual policyholder fund and is therefore deemed to have paid a dividend:

e Section 64H (withholding of tax by regulated intermediaries)
e Section 64J (STC credit)

2% The company paying the dividend to the long-term insurer is not liable to withhold dividends tax

under s 64G(2)(c) because the insurer is deemed to be a regulated intermediary under s 64l.
%% The risk policy fund was inserted by s 47(1)(i) of the Taxation Laws Amendment Act 43 of 2014
with effect from years of assessment commencing on or after 1 January 2016.
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e Section 64K (payment and recovery of tax)

e Section 64M (refund of tax on dividends paid by regulated intermediaries)

To the extent a long-term insurer allocates a dividend to the untaxed policyholder fund, the
company policyholder fund, the corporate fund or the risk policy fund, it is still deemed to be
a regulated intermediary under s 64I. Unlike dividends allocated to the individual policyholder
fund, dividends allocated to these funds are not deemed under s 64l to be a dividend paid by
the long-term insurer and therefore no dividends tax consequences arise as a result of the
allocation to either of these funds.

A long-term insurer must withhold dividends tax from the amount of a dividend allocated to a
policyholder fund only to the extent that the dividend does not consist of a distribution of an
asset in specie and is allocated for the benefit of an individual policyholder fund. Under
s 64H(1)(b) and s 64J(1) a long-term insurer must not withhold any dividends tax from a
dividend or portion thereof that reduced the STC credit of the company that declared and
paid the dividend (see 6.1.1 and Example 2 in 6.1.4).

Example — Withholding of dividends tax by a long-term ins
Facts:

XYZ Long-term Insurer receives dividends from ABC Ltdéfor the it of its policyholders,

as follows:
e Untaxed policyholders — R3 million
e Company policyholders — R0,5 million \

¢ Individual policyholders — R4 million

Result:

Under s 64H(1), read with s 64l,
of R800 000 (R4 million x 20%)

Insurer is required to withhold dividends tax
dividend that is allocated to the individual
policyholder fund. DividendS ot be withheld from the dividend of R3 million
allocated to the untaxed @n der fund and the dividend of R0,5 million allocated to the
company policyholder fund

5.5.2 Dividends in

A company that pays a'dividend that consists of a distribution of an asset in specie to a long-
term insurer is potentially liable for dividends tax under s 64EA(D).

id to along-term insurer

A dividend that consists of a distribution of an asset in specie will be exempt from dividends
tax under s 64FA(1)(a) if the beneficial owner is a company and the declaration form and
written undertaking are submitted to the company paying the dividend as required under
s 64FA(1)(a).

A long-term insurer is a ‘company’ as defined in s 1(1). A dividend paid to a long-term
insurer that consists of a distribution of an asset in specie may therefore be exempt from
dividends tax irrespective of which policyholder fund the long-term insurer subsequently
allocates the dividend to. The long-term insurer must submit the declaration form and the
written undertaking as required under s 64FA(1)(a) in order for the dividend to qualify for the
exemption from dividends tax.
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Chapter 6
STC credit (s 64J)

6.1 STC credit (s 64J)

In addition to the exemptions from dividends tax provided for in ss 64F and 64FA, relief was
previously granted for dividends paid by resident companies with unused STC credits.

The use of STC credits ensured that the after-tax profits of a company that were distributed
to holders of shares that are companies and subjected to STC at that time were not again
subject to dividends tax when on-distributed by those companies to holders of their shares.

The STC credit of a company on or after 1 April 2015 is deemed to be nil (see 6.1.5).

6.1.1 Dividend not subject to dividends tax as aresult of an STC credit [s 64J(1)]
A dividend paid by a company whether —

e incash;or

e in specie,
is not subject to dividends tax to the extent that —

¢ the dividend does not exceed the STC credit company [s 64J(1)(a)], and

e the company has by the date of payment ofithe end®* notified the person to
whom the dividend is paid (a regu intermediary or the beneficial owner) of
the amount by which the dividend@tedu the STC credit of that company
[s 64J(1)(b)].

As noted above, the STC credit of a_co
This means that s 64J(1) does nat apply
dividend paid on or after 1 April 2015 will

ny onvor after 1 April 2015 is deemed to be nil.
ividends paid on or after this date, since any
ways exceed a nil amount.

The Act did not prescribe
notification by a compa
would have had rea
services (SENS); a
system of STRATE L
written letters or certifi

otification referred to in s 64J(1)(b). The manner of
ired to be of such a nature that any beneficial owner

to it. Manners of notification may have included the JSE news
ication in electronic format via the central securities depository
unication via the company’s website; e-mail correspondence;

Example 1 — Use of STC credit — Dividend in cash
Facts:

On 15 February 2013 Company A paid a dividend of R100 000 to holders of its shares who
are natural persons.

The STC credit of Company A on 1 April 2012 was R80 000. Company A notified holders of
its shares on 14 February 2013 that its STC credit would be reduced by R80 000 as a result
of the dividend to be paid on 15 February 2013 and that 80% (R80 000 / R100 000) of the
dividend to be paid to each holder of shares would not be subject to dividends tax as a result
of the use of its STC credit.

2% pate of payment of the dividend means the date that a dividend is deemed to be paid as

determined under s 64E(2).
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Result:

Under s 64J(1) 80% of the dividend paid by Company A was not subject to dividends tax as
a result of the use of the STC credit of Company A. Under s 64G(1) Company A had to
withhold dividends tax of R3 000 (R20 000 x 15%) from the remaining portion of the dividend
of R20 000 (R100 000 — R80 000) that was subject to dividends tax. The dividends received
by the holders of shares amounted to R97 000 (R100 000 — R3 000). However, under
s 64E(6)(a) Company A must be deemed to have paid the full amount of the dividend of
R100 000 to the holders of the shares (see 3.6.1).

Example 2 — Use of STC credit — Dividend in specie

Facts:

On 30 November 2012 Company A distributed an asset in specie with a market value of
R1 million to the sole holder of its shares, Individual B. At the time Company A had an STC
credit of R400 000 and notified Individual B on 15 November 2012 that its STC credit would
be reduced by R400 000 as a result of the dividend to be paid on 30 November 2012.

Result:

Under s 64J(1), 40% (R400 000 / R1 million x 100) of the
not subject to dividends tax as a result of the use
Company A is liable for dividends tax under s 64E
R90 000 [(R1 million — R400 000) x 15%]. The STC
under s 64J(2).

6.1.2 Calculation of STC credit [s 64J(2

The STC credit of a company, prior t [ med to be nil on 1 April 2015 (see 6.1.5),
was an amount equal to —

e the amount of dividends that accréed and which were deemed to have accrued
as determined un 4B(3)#" (incoming dividends’) to a company during the
dividend cycle ending on 31 March 2012, but without regard to
any dividend s 64B(3A) [s 64J(2)(a)];

ividends declared by that company during the dividend cycle
2012 as determined under s 64B(2), limited to the amount
he first bullet [s 64J(2)(a)];

that accrued to that company on or after 1 April 2012 in respect of
which the company received a notification, no later than the date that the dividend
is paid, from the person paying the dividend of the amount by which the dividend
reduced the STC credit of the company that paid and declared the dividend
[s 643(2)(D)];

e less the amount of dividends declared and paid by that company on or after
1 April 2012, which will not amount to a negative figure [s 64J(2)].

Previously s 64C(5) provided that the amount of any repayment on a loan which had been
deemed a dividend and subject to STC be treated as an ‘incoming dividend’. Section 64C(5)
was not effective from 1 April 2012, therefore the amount of any repayment in these
circumstances on or after 1 April 2012 was not treated as an ‘incoming dividend’ and did not
increase the STC credit of the company. See Example 2 in 4.1.13.

#1 part VIl of Chapter Il of the Act, which includes ss 64B and 64C, was repealed from 1 April 2017

by s 68(1) of the Taxation Laws Amendment Act 43 of 2014.
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Dividends that accrued to a long-term insurer

Previously under s 64B(13), the amounts taken into account for dividends that accrued to a
long-term insurer under s 64B(3) during the dividend cycle ending on 31 March 2012, were
limited to dividends that accrued on shares constituting assets in its corporate fund
(see 6.1.4 for dividends that accrued to a long-term insurer on or after 1 April 2012).

Dividends that were deemed to have accrued under s 64B(3)

The following amounts of dividends were deemed to have accrued to a company under
s 64B(3) during the dividend cycle of the company ending on 31 March 2012:

e Excess amount of dividends that accrued over dividends that were declared
under s 64B(3) during previous dividend cycles.

e Amounts represented by the repayment of loans under s 64C(5) that were
previously deemed to be dividends declared under s 64C(2)(g). Repayment of
loans on or after 1 April 2012 did not increase the STC credit of a company.

¢ Dividends declared by a company before 1 April 2012 that accrued to holders of
shares only after that date. These dividends were ed to have accrued to
holders of shares on 31 March 2012.

Dividends excluded as ‘incoming dividends’ under s 64B

Under s 64B(3A) certain dividends were excluded as i g dividends’, the reason being
that these dividends would not have been subject{to C the time the companies
declared them. STC credits for dividends tax purposes\weredlimited to dividends that were
previously subject to STC. The following ividends which were referred to in
S 64B(3A):

e Dividends declared by a
distributed out of profits of
under s 11(s) for the
deductible dividends
company’ that de ividends out of profits of a capital nature was subject to

eclared and these dividends were allowable as

dividends tha @-a holder of shares that is a company for purposes of

s 64B(2)

on Comp

operty company’, other than dividends
ture, that were allowed as a deduction

e Dividends ared by a ‘controlled group company’ to a shareholder forming part
of the same\igroup of companies’, if the ‘controlled group company’ elected the
exemption under s 64B(5)(f) [s 64B(3A)(a)]**? [see the Comprehensive Guide to
Secondary Tax on Companies for a discussion of s 64B(3A)(a)].

e Dividends declared before 1January 2010 that were taxable under
s 10(1)(k)(i)(bb)** [s 64B(3A)(b)]*** [see the Comprehensive Guide to Secondary
Tax on Companies for a discussion of s 64B(3A)(b)].

¢ Dividends which accrued to a borrower as contemplated in the definition of
‘securities lending arrangement’?’® on a share which was borrowed in terms of

22 A ‘controlled group company’ is defined in s 1(1) and a ‘group of companies’ as previously defined

in s64B(1) meant a ‘group of companies’ as defined in s41(1). A ‘shareholder meant a
‘shareholder’ as previously defined in s 41(1).

Paragraph (bb) of the proviso to s 10(1)(k)(i) was deleted by s 13(1)(g) of the Taxation Laws
Amendment Act 17 of 2009 with effect from years of assessment commencing on or after
1 January 2010.

24 section 64B(3A)(b) was deleted by s 51(1)(b) of the Taxation Laws Amendment Act 17 of 2009
with effect from 1 January 2010.

A ‘securities lending arrangement’ is defined in s 1(1).

213

215
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that arrangement [s 64B(3A)(c)] [see the Comprehensive Guide to Secondary
Tax on Companies for a discussion of s 64B(3A)(c)].

e Certain foreign dividends which accrued to a company [s 64B(3A)(d)] [see the
Comprehensive Guide to Secondary Tax on Companies for a discussion of
s 64B(3A)(d)].

e Dividends declared by a headquarter company, since a headquarter company
was not liable for STC under s 64B(2) [s 64B(3A)(e)].
Amalgamation and unbundling transaction dividends

The company reorganisation rules relating to amalgamation transactions under s 44 and
unbundling transactions under s 46 provided an exemption from STC for qualifying

distributions. The quid pro quo for this concession was that corporate recipients of such

exempt dividends were not permitted to claim them as ‘incoming dividends’.?'®

Dividends that accrued on or after 1 April 2012 but before 1 April 2015
The STC credit of a company increased on or after 1 April 2012, but before 1 April 2015, by

the amount of a dividend declared and paid on or after 1 April 2042"Byanother company with
an STC credit if that other company notified the company. 4@\ ount by which the

dividend reduced the STC credit of that company.

Utilisation of STC credit before 1 April 2015

A company with an STC credit that declared and paid, a diwideénd on or after 1 April 2012,
had to apportion its STC credit proportionally ividemds declared by it. It follows that a
company could not use the STC credit onl ni d have been to the advantage of
certain holders of shares to do so.?!” Eve [ nd declared by a company reduced its
STC credit®® until it was exhausted or ination on 1 April 2015 (see 6.1.5).

Facts:

The following dividends a 't0 or were declared by Company X:

Example 1 — Calculation of STC/Credit
a R

A on 31 January 2012 350 000
ayment of loan by holder of shares
on 30 March 2012, pr usly deemed to be a dividend declared
by Company X for STCpurposes under s 64C(2)(9)] 200 000
Dividend accrued from Company M on 20 April 2012
(Company M gave notification that the dividend reduced its STC

Dividend accrued fr
Deemed dividend re

credit by R185 000) 185 000
Dividend declared by Company X on 30 March 2012 (250 000)
Dividend declared by Company X on 31 May 2012 (225 000)

#® The ‘incoming dividend’ was disallowed under s 44(9)(b) (amalgamation transactions) and
s 46(5)(b) (unbundling transactions).

27 section 64J(3).

28 section 64J(2).
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Result:

The STC credit of Company X on 31 May 2012 is calculated as follows: R
Dividend accrued from Company A on 31 January 2012 350 000
Deemed dividend received on 30 March 2012 200 000
Dividends accrued or received before 1 April 2012 550 000
Less: Dividend declared on 30 March 2012 (250 000)
STC credit on 31 March 2012 300 000
Dividend accrued on 20 April 2012 185 000
Less: Dividend declared on 31 May 2012 (225 000)
STC credit of Company X on 31 May 2012 260 000

Example 2 — Amount by which the STC credit of a company is reduced
Facts:

All the holders of Company A’s shares are natural persons. Company A’'s STC credit on
31 March 2012 was R80. Company A received a dividend of R20 from Company B on 28
February 2013 along with notification that Company B’s STC credit had been reduced by

R20.
w paid to holders of its

its ‘Shares that its STC credit

On 1 February 2013 Company A declared a dividend of
shares on 1 March 2013. Company A did not notify ho
had been reduced.

Company A declared a second dividend of R12 28 August2013.

Result:

The dividend paid on 1 March 2013 aas
Company A was unable to reduce th
because it did not notify holders ha
by which the dividend reduced itsiSTC cre@lit.

subject to dividends tax. Under s 64J(1)
ountVof the dividend subject to dividends tax
to whom the dividend was paid of the amount

The dividend paid on 28 0 s also fully subject to dividends tax. Under s 64J(2)
Company A’s STC cred of payment, before taking the second dividend into
account, was nil, determinedias follows:

R

STC credit at 31 Mar 80
Dividend received with\aecessary notification on 28 February 2013 20
100
Less: Dividend paid on 1 March 2013 (100)
STC credit after payment of dividend Nil

6.1.3 Amount by which the STC credit is reduced [s 64J(3)]

For purposes of the notification in s 64J(1)(b) and s 64J(2)(b), the amount by which a
dividend paid to a person or a company reduced the STC credit of the company declaring
and paying a dividend was deemed to be equal to —

e AxB/C,

¢ A =the amount by which the STC credit of that company was reduced as a result
of the payment of that dividend to all holders of shares,

e B =the dividend paid by that company to that person or company, and

e C =total dividend paid to all holders of shares.

The STC credit was allocated pro rata amongst all holders of shares within the same class
that were entitled to the dividend. This method of allocation applied irrespective of whether
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or not those holders of shares were exempt from dividends tax or subject to dividends tax at
a reduced rate.

The use of an STC credit was dependent on the company that declared and paid a dividend
providing information to the person that received the dividend on the percentage of the
dividend that would be exempt.

Failure to notify the person that received the dividend of the percentage of the dividend that
was exempt from dividends tax as a result of the use of the STC credit, resulted in the denial
of STC credits for such person while the STC credit of the company that paid the dividend
was still reduced.

Example 1 — Amount by which the STC credit of a company is reduced
Facts:

The equity shares in Company C are equally held by SA Pension Fund and natural persons
who are residents. Company C has an STC credit of R400 000 and paid a dividend of
R600 000 to holders of its shares on 25 April 2013. Company C ngtified holders of its shares

on 25 April 2013 that its STC credit had been reduced by4R400Q00 and that 66,67%
aid to edch holder of shares

(R400 000 / R600 000 x 100) of the amount of the dividen
represents a reduction of the STC credit of Company C.

Result:
A dividend of R300 000 (R600 000 x 50%) accrued SAWension Fund and R300 000
accrued to the natural persons. SA Pension F e received a dividend of R300 000

of which R200 000 (R300 000 x 66,67%)
use of the STC credit of Company C under s
R100 000 (R300 000 — R200 000) was
exemption were fulfilled.

S su to dividends tax by virtue of the
The remaining portion of the dividend of
er s 64F(1)(f) assuming the conditions for

A dividend of R300000 acgrued he natural persons of which R200 000
(R300 000 x 66,67%) is not_sabjechto dividends tax by virtue of the use of the STC credit of
Company C under s 64J : ng portion of the dividend of R100 000 (R300 000 —
R200 000) was subject toyd tax. Dividends tax of R15 000 (R100 000 x 15%) was
withheld under s 6 l R285 000 (R300 000 — R15000) was paid to the natural
persons. Under s 6 pany C was deemed to have paid the full amount of the

dividend of R300 000 e natural persons (see 3.6.1).

Example 2 — Amount by which the STC credit of a company is reduced
Facts:

The equity shares in Company E are equally held by Company A and Individual P who are
both residents. Company E, which had an STC credit of R500 000, declared and paid a
dividend of R900 000 in 2013. Company E notified the holders of shares that 55,56%
(R500 000/ R900 000 x 100) of the amount of the dividend paid to each holder of shares
represented a reduction of Company E's STC credit. Company A submitted the declaration
of exemption and the written undertaking referred to in s 64G(2)(a) to Company E by the
date of payment of the dividend.

Result:

A dividend of R450 000 (R900 000 x 50%) accrued to each holder of shares of which
R250 000 (R450 000 x 55.56%) was not subject to dividends tax by virtue of the use of the
STC credit of Company E under s 64J(1). The balance of the dividend of R200 000
(R450 000 — R250 000) that accrued to each holder of shares was subject to dividends tax
unless an exemption under s 64F(1) applied.
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Dividends tax of R30 000 (R200 000 x 15%) was withheld by Company E under s 64G(1)
from the dividend paid to Individual P. Dividends tax was not withheld from the dividend paid
to Company A, since Company A submitted the declaration and the written undertaking to
Company E by the date of payment of the dividend.

Note:

Company A’'s STC credit increased by R250 000 under s 64J(2)(b). If Company A had
subsequently paid a dividend to holders of its shares before 1 April 2015, Company A would
have used its STC credit against that dividend.

Example 3 — Amount by which the STC credit of a company is reduced — Dividends in
specie

Facts:

The equity shares in Company A are equally held by Company B and Individual C who are
both residents. On 31 March 2014 Company A, which had an STC credit of R1 million,
distributed an asset in specie to each holder of shares. The market value of the assets was
R1,5 million each on 31 March 2014. Company A notified the hg ll‘ of shares that 33.33%

(R1 million / R3 million x 100) of the amount of the dividend gaid to &ach holder of shares
represented a reduction of the STC credit of Compa QCompany B submitted the
declaration of exemption and the written undertaki referre 0 in s 64FA(1)(a) to
Company A on 30 March 2014.

Result:
A dividend in specie of R1,5 million was pai& older of shares. R500 000 of the
S S

dividend in specie (R1,5 million x 33.33%) ubject to dividends tax by virtue of the
use of Company A’'s STC credit under, s 64 balance of R1 million (R1,5 million —
R500 000) was subject to dividends t s ampexemption under s 64FA(1) applied.

Under s 64EA(b) Company A wag liable f@r dividends tax of R150 000 (R1 million x 15%) in
respect of the dividend in speci€ypaid t@ Individual C. Dividends tax was not payable in
respect of the dividend in p ompany B, since the dividend was exempt under
s 64FA(1)(a).

Note:

The STC credit of any B at that time increased by R500 000 under s 64J(2)(b). If
Company B had subsequently paid a dividend to holders of its shares before 1 April 2015,
Company B would have Used its STC credit against that dividend.

6.1.4 STC credit of along-term insurer [s 64J(4)]

Before the STC credit of a company was deemed to be nil on 1 April 2015 (see 6.1.5), when
determining the STC credit of a company that was a long-term insurer as contemplated in
s 29A,%* the amount taken into account for dividends that accrued to that company on or
after 1 April 2012 and which reduced the STC credit of the company declaring and paying
the dividend, was limited to dividends that accrued on shares constituting assets in the
corporate fund of that company (see 6.1.2 for dividends that accrued before 1 April 2012).

219 A long-term insurer contemplated in s 29A is a person registered or deemed to be registered as a

long-term insurer under the Long-term Insurance Act 52 of 1998.
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Dividends that accrued to a long-term insurer on or after 1 April 2012 and before 1 April
2015 on shares constituting assets in the funds listed below could therefore not be taken into
account in determining the STC credit of a long-term insurer:

e The untaxed policyholder fund
e The individual policyholder fund
e The company policyholder fund

All dividends, other than the distribution of assets in specie, received by a long-term insurer
are deemed to be received in its capacity as regulated intermediary (see 5.5.1).

Example 1 — STC credit — Dividends received by a long-term insurer
Facts:

After applying s 64B(13) ABC Long-term Insurer had an STC credit of R3 million on 1 April
2012. The following dividends accrued to ABC Long-term Insurer on 20 April 2012 from a
company which notified ABC Long-term Insurer that the dividends reduced its STC credit:

R
Dividends that accrued on shares in the corporate fund 1 500 000
Dividends that accrued on the policyholder funds 5 000 000
Result:
The STC credit of ABC Long-term Insurer on 20 il 2042 was calculated as follows:

R
STC credit on 1 April 2012 3 000 000
Dividends that accrued on shares in the,corp f 1 500 000
STC credit on 20 April 2012 4 500 000

Dividends that accrued on share§ allocated to the policyholder funds wee not added to the
STC credit of ABC Long-term_lnsuker under s 64J(4).

Example 2 — STC credit

Facts:

received by along-term insurer

Shares held by Lon urer X in Company A are allocated as follows on 1 January
2015:

e 2000 shares to the corporate fund
e 6 000 shares to the individual policyholder fund
e 1000 shares to the company policyholder fund
e 1000 shares to the untaxed policyholder fund
Company A declared a dividend on 1 January 2015 to holders of its shares of R100 a share.

Long-term Insurer X received the following dividends and was notified by Company A that
90% of the dividend reduced its STC credit:

R
Dividends — shares in the corporate fund (2 000 x R100) 200 000
Dividends — the individual policyholder fund (6 000 x R100) 600 000
Dividends — the company policyholder fund (1 000 x R100) 100 000
Dividends — the untaxed policyholder fund (1 000 x R100) 100 000

220 The risk policy fund was introduced only with effect from years of assessment commencing on or

after 1 January 2016 and therefore is not relevant in this context.
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Result:

Under s 64J(1) 90% of the dividend allocated to the individual policyholder fund was not
subject to dividends tax as a result of the use of the STC credit of Company A. Company A
was not and did not withhold dividends tax from the dividend paid to Long-term Insurer X
under s 64G(2)(c), since payment is made to a regulated intermediary (see 5.5.1).

Long-term Insurer X was required to withhold dividends tax from 10% (100% — 90%) of the
dividends allocated to the individual policyholder fund under s 64H(1), read with s 64l.
Dividends of R60 000 (R600 000 x 10%) allocated to the individual policyholder fund were
therefore subject to dividends tax and Long-term Insurer X was required to withhold
dividends tax of R9 000 (R60 000 x 15%).

Dividends allocated to the company policyholder fund, the untaxed policyholder fund and the
corporate fund were not subject to dividends tax under s 64| because the allocations were
not deemed to be dividends paid by Long-term Insurer X.

Note:

The STC credit of Long-term Insurer X increased by R180

Q00 (R200 000 x 90%) under
S 64J(4) on 1 January 2015 and would have been used by<kong-tefin Insurer X when it
declared and paid dividends to holders of its shares beforefl Aprili2015

6.1.5 Termination of STC credit [s 64J(5)]

The STC credit of a company on or after the t nniyersary of the effective date (1 April
2012) is deemed to be nil. All STC credits havéither rminated on 1 April 2015.

efore 31 March 2015 must have used
on or before 31 March 2015 but did not
use its STC credit against that dividend, since
n which date the STC credit of a company is
tax is determined on the date that a dividend is

A company that declared and paid a dividen

pay it on or before 31 March 201
the dividend was paid on or after
deemed to be nil. The liability fo

Example — Termin

Facts:

Company X had an STGC credit on 1 April 2012 of R3 million. Dividends of R500 000 accrued
to Company X on 31 March 2015 and Company X was notified that the full amount of the
dividend received reduced the STC credit of the company that declared and paid the
dividend.

Result:

The STC credit of Company X on 1 April 2015 is deemed to be nil. If Company X paid a
dividend on 31 March 2015, it could still use its STC credit on 31 March 2015 of R3,5 million
(R3 million + R500 000).

6.1.6 STC credit — Company that is a resident [s 64J(6)]

For the purposes of s 64J a ‘dividend’ means a dividend contemplated in para (a) of the
definition of ‘dividend’ in s 64D. Such a dividend means a dividend paid by a company that is
a resident. This means that STC credits could be used only by a resident company against a
dividend paid by that company.

The STC credit of a company that was a resident was increased on or after 1 April 2012 by
dividends declared and paid on or after that date, and before 1 April 2015, by a company
that was a resident if the latter company provided the notification referred to in s 64J(1)(b). A
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dividend paid by a foreign company did not increase the STC credit of a company to which
such dividend was paid.

6.1.7 Inaccurate notification of an STC credit [s 64J(7)]

Under s 64J(1)(b) a company that declared and paid a dividend had to, by the date of
payment of the dividend, notify the person to whom the dividend was paid of the amount by
which the dividend reduced the STC credit of the company.

Section 64J(7) provides that to the extent that an amount of dividends tax was not withheld
by a person from the payment of a dividend as a result of an inaccurate notification provided
by the company that declared and paid the dividend, that company is liable for the amount of
dividends tax not withheld.

N
N
Q-Gz\
?\
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Chapter 7
Payment and recovery of dividends tax and record-keeping (s 64K;
and ss 25, 29, 91(2) and (4), 92, 95(1), 99(1), 157, 180, 189, 210 and
222 of the TA Act)

7.1 Payment and recovery of dividends tax (s 64K; and ss 25, 91(2) and (4), 92,
95(1), 99(1), 157, 180, 189, 210 and 222 of the TA Act)

7.1.1 Liability of a beneficial owner to pay dividends tax [s 64K(1)(a)]

A beneficial owner who is liable for any amount of dividends tax under s 64EA(a) (see 3.7.1)
must pay that amount to the Commissioner by the last day of the month following the month
during which that dividend is paid by the company that declared the dividend.

The word ‘month’ means a calendar month.??* Thus the date for payment will always end on
the last day of the relevant month, regardless of whether that month has 28, 29, 30 or
31 days.

Electronic payments can be made on the last day of a month, 1at day is a Saturday
or Sunday, provided that they will be reflected in SARS’ the last day of the
month. Payments by cheque must be made no later th ess day of a month,
since these payments cannot be processed on a Sat

tax to the Commissioner if it
at declared and paid the dividend
neficial owner.

The beneficial owner is relieved of the liability t
is paid by any other person, for example, the
or a regulated intermediary that paid the divi

Example 1 — Liability of beneficial ow 0 paydividends tax
Facts:

Company A declared and paid ivid of R100 000 on 31 March 2017 to beneficial
owners who are all naturalgpers esidents. Company A must withhold dividends tax
under s 64G(1) from the ﬁ ofithe dividend. Company A paid dividends tax of R20 000
(R100 000 x 20%) to,the Commissioner on 28 April 2017.

Result:

Under s 64K(1)(a) the beneficial owners are relieved from the liability to pay dividends tax of
R20 000 to the Commissioner, since dividends tax was withheld by Company A under
s 64G(1) and paid to the Commissioner under s 64K(1)(c) (see 7.1.3).

Example 2 — Liability of beneficial owner to pay dividends tax
Facts:

Trust X applied to SARS to be approved as a public benefit organisation under s 30(3).
Trust X would have been exempt from dividends tax under s 64F(1)(c) if it had been
approved as a public benefit organisation. SARS, however, did not approve the application,
since Trust X did not meet all the requirements of s 30(3). Company Y paid a dividend of
R1 million to Trust X on 1 July 2016. Company Y did not withhold dividends tax under
s 64G(2)(a), since Trust X submitted a declaration of exemption and the written undertaking
referred to in s 64G(2)(a) to Company Y.

22 As defined in s 2 of the Interpretation Act 33 of 1957.

22 gee, however, GN 415 in GG 37690 of 30 May 2014 issued under s 162(2) of the TA Act dealing
with restrictions of payments by cheque.
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Result:

Trust X is the beneficial owner of the dividend and is liable under s 64EA(a) for dividends
tax. Trust X must pay dividends tax of R150 000 (R1 million x 15%) to the Commissioner
under s 64K(1)(a), since Company Y did not withhold any dividends tax under s 64G(1)(a).

7.1.2 Liability of a company that declares and pays a dividend consisting of a
distribution of an asset in specie to pay dividends tax [s 64K (1)(b)]

A company that is liable for any amount of dividends tax under s 64EA(b) on the payment of
a dividend that consists of a distribution of an asset in specie (see 3.7.2), must pay that
amount to the Commissioner by the last day of the month following the month during which
that dividend is paid by the company.

Example — Liability of a company to pay dividends tax — Distribution of an asset
in specie

Facts:

distribution of assets
The market value of
es are residents and

On 31 August 2016 the directors of unlisted Company M appr
in specie to holders of the company’s shares on 30 Septemb

o
the assets was R90 000 on 30 September 2016. All the ers ig;a

natural persons.

Result:

Under s 64E(2)(b) the dividend is deemed idh on the date that the assets are
distributed to the holders of shares, nam Septémber 2016. Under s 64E(3)(b) the
amount of the dividend paid is deemed to b 0 the market value of the assets on the
date of distribution, namely, R90 000.

Under s 64K(1)(b) Company M
Commissioner on or before 31 Oc¢tober 2016.

idends tax of R13 500 (R90 000 x 15%) to the

7.1.3 Liability of pers ing dividends tax [s 64K(1)(c)]

A company that withkolds any, amount of dividends tax under s 64G(1) from the payment of
a dividend, must pa ount, less any amount refundable under s 64L (see 8.2), to the
Commissioner by the day of the month following the month during which that dividend is
paid by that company.

A regulated intermediary that withholds any amount of dividends tax under s 64H(1) from the
payment of a dividend, must pay that amount, less any amount refundable under s 64M
(see 8.3), to the Commissioner by the last day of the month following the month during which
that dividend is paid by that regulated intermediary.

Example — Liability of person that withholds dividends tax
Facts:

Company A paid a dividend of R120 000 on 31 March 2017 to Regulated Intermediary A,
which paid the dividend to natural persons who are residents, on 3 April 2017.

Result:

Regulated Intermediary A is liable to withhold dividends tax of R24 000 (R120 000 x 20%)
under s 64H(1). Regulated Intermediary A must pay dividends tax to the Commissioner
under s 64K(1)(c) by 31 May 2017, being the last day of the month following the month
during which the dividend was paid by it to the natural persons.
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The amount of dividends tax that must be paid to the Commissioner must be reduced by any
amount of dividends tax that is refundable to a beneficial owner under —

e section 64L, by the company that paid the dividend; or
e section 64M, by a regulated intermediary that paid the dividend.

Example — Amount of dividends tax reduced by amount of dividends tax that is
refundable

Facts:

On 3 April 2017 Regulated Intermediary A paid a dividend of R150 000 to holders of shares
in Company X. Having received no declarations of exemption or declarations that the
dividend was subject to a reduced rate of tax, Regulated Intermediary A withheld dividends
tax of R30 000 (R150 000 x 20%) which it paid to the Commissioner on 31 May 2017.

Before paying the next dividend of another of its clients, Company Y, it received declarations
of exemption and declarations from some of the holders of shares in Company X stating that
dividends paid by Company X were subject to a reduced rate of taxsAs a result it determined

that dividends tax of R5 000 had been overpaid to the Cog aner in relation to the
dividend paid on 3 April 2017.

20 000 on behalf of
0%). It had not received
was subject to a reduced

On 3 May 2017 Regulated Intermediary A paid a
Company Y and withheld dividends tax of R24 000
any declarations of exemption or declarations that t

rate of tax for this dividend by date of payment [

Result: \

Under s 64K(1)(c) Regulated Interm ry, st "pay dividends tax of R19 000 to the
Commissioner by 30 June 2017 de ined as follows:

R
Dividends tax withheld on divi aid tg'holders of shares in
Company Y 24 000
Less: Dividends tax refu ers of shares in Company X (5.000)
Dividends tax payab issioner by 30 June 2017 19 000

7.1.4 Liability to su
of the TA Act)]

Section 64K (1)(d) ?*
With effect from 1 April 2012 to 19 December 2012

A person that was required to make payment of an amount of dividends tax was required,
together with that payment, to submit a return to the Commissioner.

it areturn / Third party returns [s 64K(1)(d) and (1A); and s 25

With effect from 20 December 2012 to 15 January 2014

A person that paid a dividend was required to submit a return of dividends tax to the
Commissioner even if the liability for dividends tax was nil. The following persons were
therefore required to submit a return for dividends tax:

e A company that paid a dividend that consisted of the distribution of an asset in
specie.

2 section 64K(1)(d) was amended by s 14 of the Tax Administration Laws Amendment Act 21 of

2012 with effect from 20 December 2012 and by s 5 of the Tax Administration Laws Amendment
Act 39 of 2013 with effect from 16 January 2014. It was deleted by s5(a) of the Tax
Administration Laws Amendment Act 44 of 2014 with effect from 20 January 2015.
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¢ A company that paid a dividend that did not consist of the distribution of an asset
in specie.

e Aregulated intermediary that paid a dividend that was declared by a company.

With effect from 16 January 2014 to 19 January 2015
A person that —
e paid a dividend; or
e received a dividend that was exempt under s 64F,

was required to submit a return to the Commissioner by the last day of the month following
the month during which the dividend was paid or received.

The following persons were, for example, therefore required to submit a return for dividends
tax:

e A company that paid a dividend that consisted of the distribution of an asset in

specie.

¢ Aregulated intermediary that paid a dividendghat was ared by a company.

e A company that paid a dividend that did not consis tribution of an asset

in specie.

e A person that received a dividend that did not.consist of the distribution of an

asset in specie that was exempt under s 64

A person that received a dividend that consist f th tribution of an asset in specie that
was exempt under s 64FA was not require S it a return for dividends tax during this

period.
ed by s 64K(1A) with effect from 20 January

Section 64K(1)(d) was repealed®#fand re
2015.%%°

Section 64K(1A) with effeg

s 64K (1A)(b) which were"eii VE

A person that has —

e paid a divi 4K(1A)(@)]; or

ary 2015 (see below for additional amendments to
8 January 2016 and 19 January 2017)

e received a dividend that is exempt or partially exempt from dividends tax under
s 64F or s 64FA [s 64K(1A)(b)],

must submit a return in respect of that dividend to the Commissioner by the last day of the
month following the month during which the dividend is paid or received.

The following persons must therefore, for example, submit a return for dividends tax:

e A company that pays a dividend that consists of the distribution of an asset in
specie.

e A company that pays a dividend that does not consist of the distribution of an
asset in specie.

o Aregulated intermediary that pays a dividend that was declared by a company.

24 section 64K(1)(d) was deleted by s 5(a) of the Tax Administration Laws Amendment Act 44 of

2014 with effect from 20 January 2015.
2% gection 64K(1A) was inserted by s 5(b) of the Tax Administration Laws Amendment Act 44 of
2014 with effect from 20 January 2015.
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e A person that received a dividend that does not consist of the distribution of an
asset in specie that is exempt under s 64F.

e A person that received a dividend that consists of the distribution of an asset in
specie that is exempt under s 64FA.

Section 64K(1A) with effect from 8 January 2016

Section 64K(1A)(b) was amended®® in relation to dividends received to apply only to
dividends contemplated in para (a) of the definition of ‘dividend’ in s 64D(1). Therefore, the
requirement to submit a return for dividends tax in respect of a dividend received by a
person applies only to a dividend received which had been paid by a resident company. This
means that a person that received a foreign dividend paid by a foreign company?®*’ must not
submit a return for dividends tax under s 64K(1A)(b).

Section 64K(1A) with effect from 19 January 2017

Section 64K(1A) was amended®® to provide that a person that received a dividend derived

from a tax free investment contemplated in s 12T (see 4.1.15) must not submit a return for
dividends tax.

Section 25 of the TA Act

cludes the Act and
currently required by
orm and manner and by

A person who is required to submit a return under a t
therefore includes the return previously required by
s 64K(1A)] or by the Commissioner must do so in t

the date specified in the tax Act, or by the date speci
229

db
notice requiring the submission of the return.

Section 64K(1A) provides that a return for
the month following the month during which is paid or a dividend that is exempt or

stances discussed above is received.

¢ withheld under s%€4G(1) or s 64H(1) and not paid to the Commissioner; or

e which sh been withheld under s 64G(1) or s 64H(1) but was not

withheld.”®

The withholding agent will be relieved from the personal liability only if the tax is paid by
someone else, for example, the beneficial owner (see 7.1.1).

Section 157(2) of the TA Act provides that an amount paid or recovered from a withholding
agent under s 157(1) is an amount of tax which is paid on behalf of the relevant taxpayer in
respect of his liability under the relevant tax Act.

2% gection 64K(1A)(b) was amended by s 4 of the Tax Administration Laws Amendment Act 23 of

2015.

See para (b) of the definition of ‘dividend’ in s 64D.

Section 64K(1A)(b) was amended by s 3 of the Tax Administration Laws Amendment Act 16 of
2016.

See A Quick Guide to Dividends Tax for details regarding the submission of returns for dividends
tax.

Section 64K(3) which dealt with the liability for dividends tax on failure to withhold or on failure to
pay over to the Commissioner, was repealed by para 55 of Schedule 1 to the TA Act with effect
from 1 October 2012.

227
228

229

230
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Example — Personal liability of withholding agent
Facts:

Company B paid a dividend of R200 000 to natural persons who are residents and withheld
dividends tax of R40 000 (R200 000 x 20%) from that payment under s 64G(1), but did not
pay the dividends tax to the Commissioner.

Result:

Under s 157(1)(a) of the TA Act Company B is personally liable for payment of dividends tax
of R40 000 as if it is due by it, unless dividends tax is paid by the beneficial owners.

7.1.6 Declarations to be submitted to the Commissioner [s 64K (4)]
When, as a result of the application of a tax treaty, —

e a company or a regulated intermediary withheld dividends at a reduced rate
under s 64G(3) or s 64H(3) respectively, from the payment of a dividend, or

on a dividend that
ends tax at a reduced

e a company that is liable under s 64EA(b) for divide
consists of the distribution of an asset in specie, pa
rate under s 64FA(2),

that company or regulated intermediary must submit to Cammissioner any declaration —

e submitted to that company or that regulated r lary by or on behalf of a
beneficial owner, and

¢ relied upon by that company or t reg intermediary in determining the
amount of dividends tax so withh

e atthe time and in the mann by the Commissioner.

These declarations must be kept for recor
request.

urposes and be submitted to SARS only on

7.1.7 Estimation of as nts (ss 91(4) and 95(1) of the TA Act)

e an original, additional, reduced or jeopardy assessment
stimate if the taxpayer —

The Commissioner
based in whole or in

o fails to submit'a return for dividends tax as required; or

rn for dividends tax or information relating to it that is incorrect or
inadequate.

Section 91(4) of the TA Act provides that if a taxpayer does not or is not required to submit a
return, SARS may make an assessment based on an estimate under s 95 of that Act if that
taxpayer fails to pay the tax required under a tax Act.

7.1.8 Interest on late payment of dividends tax (s 64K(6); and Chapter 12 of the
TA Act)

A company, regulated intermediary or beneficial owner that fails to pay dividends tax within
the required period must pay interest at the prescribed rate on the amount of the dividends
tax outstanding at the prescribed rate reckoned from the end of that period to the date that
the dividends tax is paid. The person that fails to pay dividends tax will be the person liable
for interest on the late payment of dividends tax.

The prescribed rate under s 189(3) of the TA Act is the interest rate that the Minister may
from time to time fix by notice in the Gazette under s 80(1)(b) of the Public Finance

%1 section 95(1) of the TA Act.
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Management Act 1 of 1999. Section 64K(6), which deals with interest on late payment of
dividends tax, is to be repealed by para 55 of Schedule 1 to the TA Act on a date to be
proclaimed by the President in the Gazette. Interest is to be levied under Chapter 12 of the
TA Act.

Example — Interest on late payment of dividends tax
Facts:

Company D paid a dividend of R500 000 to Regulated Intermediary A on 8 August 2016.
Regulated Intermediary A withheld dividends tax of R75 000 (R500 000 x 15%) and paid the
net dividend of R425 000 (R500 000 — R75 000) to the beneficial owners on 11 August 2016.
Regulated Intermediary A paid dividends tax of R75 000 to SARS on 30 December 2016.

Result:

Under s 64K(1)(c) Regulated Intermediary A should have paid dividends tax of R75 000 to
the Commissioner by 30 September 2016 but paid it only on 30 December 2016. Regulated
Intermediary A must pay interest under s 64K(6) at the prescribed rate for the period
1 October 2016 to 30 December 2016 as a result of the late pay of dividends tax.

7.1.9 Assessment and recovery of tax; and underst administrative

penalties (ss 91(2), 92, 95(1), 99(1), 210 and ct)
a. Additional assessments (ss 91(2), 92, 95(1) the TA Act)
Section 92 of the TA Act
Under s 92 of the TA Act SARS must iss dd|t| | assessment if SARS is satisfied
that an assessment for dividends tax does n the correct application of the Act to the

prejudice of SARS or the fiscus.

Section 95(1) of the TA Act

Under s 95(1) of the TA Act SARS may make an original, additional, reduced or jeopardy
assessment based in whol p n estimate if the taxpayer —

e fails to submit ividends tax; or

e submits n
(see 7.1.7

dividends tax or information that is incorrect or inadequate

Under s 99(1) of the TA)Act an assessment for dividends tax may not be made five years
after the date of assessment of an original assessment by way of self-assessment by the
taxpayer or, if no return is received, by SARS. Under s 91(2) of the TA Act the submission of
a dividends tax return is an original self-assessment of a dividends tax liability. The period
referred to in s 99(1) may be extended under certain circumstances.**

Section 99(2)(b) of the TA Act provides that under self-assessment SARS’s ability to raise
an assessment will not be restricted to the extent that the fact that the full amount of tax
chargeable was not assessed, was due to —

e fraud;
e intentional or negligent misrepresentation;
¢ intentional or negligent non-disclosure of material facts; or

e the failure to submit a return.

22 gee s 99(3) and (4) which were inserted by s 51(c) of the Tax Administration Laws Amendment

Act 23 of 2015 with effect from 8 January 2016.
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SARS and the taxpayer can agree to extend the five-year prescription period provided this is
done before the period expires.**?

b. Understatement penalty (s 222 of the TA Act)

Section 222(1) of the TA Act provides that, in the event of an understatement by a taxpayer,
the taxpayer must pay, in addition to the tax payable for the relevant tax period, the
understatement penalty determined under s 222(2) of the TA Act unless the understatement
results from a bona fide inadvertent error. The term ‘understatement’ is defined in s 221 of
the TA Act and means any prejudice to SARS or the fiscus as a result of —

e adefault in rendering a return;
e an omission from a return;
e an incorrect statement in a return;

¢ if no return is required, the failure to pay the correct amount of tax; or

e an impermissible avoidance arrangement.?**

An understatement penalty under s 222 of the TA Act ca ore be imposed on
dividends tax if any of the events listed above occurs.

Under s 222(2) of the TA Act, the understatement p [ mount resulting from
applying the highest applicable understatement penalt e in accordance with the
table in s 223 of the TA Act to each shortfall determi n to each understatement
in a return. For dividends tax the shortfall will b der s 222(3)(a) of the TA Act
as the difference between the amount of tax rgeable for the tax period and the
amount of tax that would have been charg period if the understatement was
accepted. The understatement penalty perce e‘determined under s 223(1) of the TA Act
ranges from 0% to 200% and is depen resence of certain behaviours on the part
of the person required to account f vant shortfall in dividends tax.

Example 1 — Assessment f ividendsitax and levy of understatement penalty and
interest

Facts:

Company G distribu asset with a market value of R250 000 to the sole holder of its
shares, a natural pe is a resident, on 30 June 2016. Company G failed to pay

dividends tax to the mmissioner on the distribution of the asset and did not submit a
return for dividends tax.

Result:
The distribution of the asset in specie constitutes a ‘dividend’ as defined in ss 1(1) and 64D.
Under s 64E(3)(b) the amount of the dividend in specie is deemed to be equal to the market

value of the asset on date of distribution. Company G is deemed to have paid a dividend of
R250 000 on 30 June 2016 under s 64E(2)(b).

Company G is liable to pay dividends tax under s 64EA(b) of R37 500 (R250 000 x 15%) to
SARS by 31 July 2016 under s 64K(1)(b).

233 gection 99(2)(c) of the TA Act.
% An impermissible avoidance arrangement was inserted by s 61(c) of the Tax Administration Laws
Amendment Act 16 of 2016.
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SARS is entitled to —

e issue an estimated original assessment to Company G for dividends tax of R37 500
(R250 000 x 15%) under s 91(4) read with s 95(1)(a) of the TA Act;

¢ levy an understatement penalty under s 222(1) of the TA Act; and

e charge interest on the late payment of dividends tax under s 64K(6) from 1 August
2016 until the date of payment of the dividends tax.

Example 2 — Assessment for dividends tax and levy of understatement penalty and
interest

Facts:

Company A’s year of assessment ends on the last day of February. Company A made an
interest-free loan to Individual B, a resident, of R1 million on 1 March 2016. The loan was
repaid on 28 February 2017. Individual B holds 60% of the shares in Company A. Assume
that the ‘official rate of interest’ as defined in para 1 of the Seventh Schedule for the 2017
year of assessment was 8%. Company A submitted a return for dividends tax in respect of a
deemed dividend of R40 000 and paid dividends tax of R6 000 arch 2017.

Result:

Individual B is a connected person in relation to C
definition of ‘connected person’ in s 1(1).

er para (d)(iv) of the

Under s 64E(4)(a) Company A is deemed to paid a dividend. The amount of the
dividend is deemed to consist of a distribution‘@f,an in specie under s 64E(4)(b)(i) and
the amount of the dividend is R80 000 Y{R1 million x 8%) under s 64E(4)(b)(ii). Under
s 64E(4)(c) the dividend is deemed ha ee paid on the last day of the year of
assessment, namely, 28 February 2017.

Company A was required to have paid dividends tax of R16 000 (R80 000 x 20%) under
s 64K(1)(b) to SARS on or 31 March 2017, but paid only R6 000 to SARS on that
date.

Under s 91(2) of the TA A
assessment of Com

e submission of the dividends tax return is an original self-
liability.

SARS is entitled to —

e issue an additional assessment under s 92 of the TA Act to Company A for underpaid
dividends tax of R10 000 (R16 000 — R6 000);

¢ levy an understatement penalty on the under-declaration of the amount of dividends
tax under s 222(1) of the TA Act; and

e charge interest on the late payment of dividends tax of R10 000 under s 64K(6) from
1 April 2017 until the date of payment of the dividends tax.

Example 3 — Assessment for dividends tax and levy of understatement penalty
Facts:

Company A’s year of assessment ends on the last day of February. Company A made an
interest-free loan to Individual B, a resident, of R1 million on 1 March 2016. Individual B
holds 60% of the shares in Company A. Assume that the ‘official rate of interest’ as defined
in para 1 of the Seventh Schedule for the year of assessment is 8%. Company A did not
submit a return for dividends tax and did not pay any amount of dividends tax.
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Result:

Under s 64E(4)(a) Company A is deemed to have paid a dividend that is deemed to consist
of a distribution of an asset in specie under s 64E(4)(b)(i). Under s 64E(4)(b)(ii) the amount
of that dividend is deemed to be R80 000 (R1 million x 8%).

SARS is entitled to —

e issue an estimated original assessment to Company A for dividends tax of R16 000
(R80 000 x 20%) under s 91(4) read with s 95(1)(a) of the TA Act;

¢ levy an understatement penalty under s 222(1) of the TA Act; and

e charge interest on the late payment of dividends tax of R16 000 under s 64K(6) from
1 April 2017 until the date of payment of the dividends tax.

C. Administrative penalties (s 210 of the TA Act)

Under s 210(1) of the TA Act, SARS must impose a ‘fixed amount penalty’ in accordance
with the Table in s 211 of that Act, if a non-compliance as referied to in s 210(2) exists.
Section 210(2) of the TA Act provides that non-compliance 48 Ute to comply with an
obligation that is imposed by or under a tax Act and is listed inda otice issued by the
Commissioner other than the circumstances listed in s 2 ¢). Failure to submit
a return for dividends tax is not currently listed as non a public notice issued
by the Commissioner.

Penalties for failure to submit a return may imposed under s 210 of the TA Act if
penalties are imposed either under s 213 of theg§l A nalty on amount of unpaid tax) or
s 222 of the TA Act (understatement penalt

7.1.10 Liability of financial managem r diviidends tax debt (s 180 of the TA Act)

e asenior SAR
in respect w

7.2 Duty to keep records (s 29 of the TA Act)

A person must keep the records, books of account or documents that —2*°

ent of the tax debts of that company.?*

e enable the person to observe the requirements of ss 64D to 64N;

e are specifically required under ss 64D to 64N or by the Commissioner by public
notice; and

¢ enable SARS to be satisfied that the person has observed these requirements.

The requirements to keep records, books of account or documents for a tax period apply to a
company, regulated intermediary or beneficial owner who —%*’

¢ has submitted a return for dividends tax for the tax period;

e s required to submit a return for dividends tax for the tax period and has not
submitted such return; or

2% section 64K(8) which dealt with personal liability was repealed by para 55 of Schedule 1 to the

TA Act with effect from 1 October 2012.
2% gsection 29(1) of the TA Act.
%7 section 29(2) of the TA Act.
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e is not required to submit a return for dividends tax but has, during the tax period,
received dividends or engaged in any activity that is liable to dividends tax.

Records, books of account or documents must be retained by the company, regulated
intermediary or beneficial owner that -3

e has submitted a return for dividends tax, for a period of five years from the date of
submission of the return; and

e is not required to submit a return for dividends tax, for a period of five years from
the end of the relevant tax period.

The following declarations are submitted, received or relied on under dividends tax
legislation®®® and must be retained as discussed above:

e A declaration by the beneficial owner to the company or regulated intermediary
under s 64G(2)(a)(aa) or s 64H(2)(a)(aa) that the dividend is exempt from
dividends tax under s 64F.

e A declaration by the beneficial owner under s 64FA(1)(a)(i) that the portion of the
dividend that constitutes a distribution of an asset j eeie would have, if that
2, been exempt from

dividends tax under s 64F.

e A declaration under s 64H(2)(a)(aa) by
regulated intermediary that pays a divi payment is made to a
vesting trust of which the sole benefici e first-mentioned regulated

intermediary.
e A declaration to the company o M intermediary by the beneficial owner
Y

termediary to another

under s 64G(3) or s 64H(3) that th idend is subject to a reduced rate of tax as
a result of the application of

e A declaration by the
dividend that constitutes a di
portion had not it a

ibution of an asset in specie would have, if that
tribution of an asset in specie, been subject to a
of the application of a tax treaty.

beneficial owner change or the beneficial owner cease to be the beneficial owner.

¢ A written undertaking by the beneficial owner under s 64H(2)(a)(bb) or s 64H(3)
to inform a regulated intermediary in writing should the circumstances affecting
the exemption or reduced rate of tax applicable to the beneficial owner change or
the beneficial owner cease to be the beneficial owner.

e A notification under s 64J(1)(b) by a company to the person to whom a dividend
is paid of the amount by which the dividend reduces the STC credit of the
company that paid the dividend.

e A declaration of an amount of CTC transferred to the holders of shares as
determined by the directors of a company or any other person with comparable
authority, to be an amount so transferred (definition of ‘contributed tax capital’ in
s 1(1) and para 76(4) of the Eighth Schedule).

e Proof, in the form and manner prescribed by the Commissioner, of any tax paid to
any sphere of government of any country other than South Africa that is deducted
as a rebate under s 64N(1) from dividends tax payable.

23 gsection 29(3) of the TA Act.
239 sections 64D to 64N.
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Chapter 8
Refund of dividends tax (ss 64L, 64LA and 64M; and s 190 of the
TA Act)

8.1 Introduction to refund of dividends tax

8.1.1 Introduction to refund of dividends tax withheld from the payment of a cash
dividend

An amount of dividends tax withheld by a company or regulated intermediary from the
payment of a dividend that does not consist of the distribution of an asset in specie may,
notwithstanding the provisions of Chapter 13 of the TA Act,?*® be refunded to the person to
whom the dividend was paid under either s 64L%*" or s 64M,%*? if —

e the declaration that the dividend is exempt from dividends tax; or

e the declaration that the dividend is subject to dividends tax at a reduced rate
under a tax treaty,

has not been submitted within time to the company or regulated

The amount which may be refunded is equal to the amou
withheld had the declarations been submitted by the d

In order for the amount of dividends tax withheld to be Yefu he —

e declarations referred to above; and
e the written undertaking to fo Norm the company or the regulated

intermediary should the circumsta affecting the exemption from dividends tax
applicable to the beneficial o change or the beneficial owner cease to be the
beneficial owner,

must be submitted within a period of three years after payment of the dividend.

An amount of dividends
payment of a dividend

hhe y a company or regulated intermediary from the
ded under s 64L(1A) and s 64M(1A) respectively if a
rebate of foreign tax n di nds which should have been deducted under s 64N from the
dividends tax to be s not so deducted, provided such rebate is claimed within
three years after the p ent of the dividend (see 8.2.1 and 8.3.1).

The manner in which "dividends tax is refunded and recovered depends on whether
dividends tax was withheld by the company that declared and paid the dividend or by a
regulated intermediary that paid the dividend. When a refund is claimed in respect of
dividends tax withheld by a —

e company that declared and paid a dividend, that company must refund dividends
tax to the person to whom the dividend was paid under s 64L (see 8.2), or

e regulated intermediary that paid the dividend, that regulated intermediary must
refund dividends tax to the person to whom the dividend was paid under s 64M
(see 8.3).

240 Chapter 13 of the TA Act incorporates ss 190 and 191 of that Act which deal respectively with

refunds of excess payments and refunds subject to set-off and deferral.
Refund by companies.
Refund by regulated intermediaries.

241
242
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8.1.2 Introduction to refund of dividends tax paid by a company on a dividend in
specie

Dividends tax paid by a company on a dividend in specie may be refunded under —

e s 64LA if dividends tax was paid by a company as a result of the company being
unable to obtain the declarations and written undertakings referred to in
s 64FA(1)(a) and (2) within the prescribed time (see 8.4); or

e 5190 of the TA Act when dividends tax was overpaid by a company in
circumstances other than those referred to in s 64LA (see 8.5).

8.2 Refund of dividends tax on cash dividends declared and paid by companies
(s 64L)

8.2.1 Refund of dividends tax withheld by a company that declared and paid a cash
dividend [s 64L(1) and s 64L(1A)]
a. Refund of dividends tax — General rule [s 64L(1)]

When an amount is required to be withheld by a company under, 1) from the payment
of a dividend and the declaration referred to in —

e s 64G(2)(a) that the dividend is exempt fro
exemption), or

e s 64G(3) that the dividend is subject to a
the application of a tax treaty (the declaration t

(the declaration of

of tax in accordance with
the dividend is subject to a

reduced rate of tax),
is not submitted to the company by the req Ne, dividends tax at the rate of 20% must
be withheld. However, when both the —

e declaration of exempti
reduced rate of tax; a

r declaration that the dividend is subject to a

o the written undertaki ferred'to in s 64G(2)(a)(bb) or s 64G(3),

( @4 hin three years after the payment of the dividend in respect
oymuch of that amount as would not have been withheld had the
the required date, is refundable to the person to whom the

are submitted to the co
of which they are made,
declaration been sutimi
dividend was paid un

Section 64L(1) appliesjin the circumstances mentioned above, notwithstanding the
provisions of Chapter 13 (ss 190 and 191) of the TA Act.

b. Refund of dividends tax — Rebate for foreign taxes paid [s 64L(1A)]

Section 64L(1A) provides that if —

e a company withheld dividends tax from the payment of a dividend under
s 64G(1), and

e a rebate for foreign taxes paid on that dividend should have been, but was not,
deducted from that amount under s 64N,

so much of that amount as would not have been withheld had that rebate been deducted
from the amount is refundable to the person to whom the dividend was paid.

The amount of dividends tax withheld will be refunded under s 64L(1A) only if a rebate under
s 64N is claimed within three years after the payment of the relevant dividend.?*?

3 gection 64L(1A) was inserted by s 15(1)(b) of the Tax Administration Laws Amendment Act 21 of

2012 and came into operation on 20 December 2012.
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Example — Refund of dividends tax — Rebate for foreign taxes paid
Facts:

Company Y, incorporated in Australia, declared a dividend of R1 million on shares listed on
the JSE to South African holders of its shares who are all natural persons. Each holder holds
less than 10% of the shares in Company Y. Company Y did not make use of a regulated
intermediary and withheld Australian tax of R150 000 (R1 million x 15%) from the dividend in
accordance with the tax treaty between Australia and South Africa®** and issued certificates
to the holders of shares indicating the amounts of Australian tax withheld from the dividends
paid to them.

Company Y withheld dividends tax of R200 000 (R1 million x 20%) from the dividend paid to
the beneficial owners under s 64G(1) and did not deduct the foreign taxes withheld of
R150 000 as a rebate under s 64N. A month after payment of dividends tax of R200 000 to
the Commissioner, Company Y realised that it did not apply the rebate under s 64N.

Result:

Company Y under s 64N(1) from dividends tax payable @ 00. The amount of
dividends tax of R150 000 that should not have been with Company Y is refundable
by Company Y to the South African holders of shares u because the rebate is
claimed within three years of the payment of the divid

A rebate for foreign taxes on dividends of R150 000 shoule e been deducted by
’RZOO

8.2.2 Sources of refunds of dividends tax b
[s 64L(2)]

A refund claimed under s 64L(1) or s 64L(1
declared and paid a dividend must be
dividend was paid. These refunds
company is required to make thefrefund o
from one of these sources.

any that withheld dividends tax

f dividends tax withheld by a company that
that company to the person to whom the
e fr one of two sources (see below). The

as and when the funds have been obtained

A company that is require
firstly make the refund fro
period of one year a

fund of dividends tax previously withheld by it, must
sunt of dividends tax withheld by that company within a

e the subm the declaration of exemption or the declaration that the
dividend is Subject to a reduced rate of tax as well as the written undertaking
referred to in\s 64L(1)(c), or

e the claim for a rebate of foreign taxes on dividends referred to in s 64L(1A).

To the extent that the amount that is refundable exceeds the amount of dividends tax
withheld from future dividends within the one year period, the excess must be refunded from
an amount recovered by the company from the Commissioner under s 64L(3)
[s 64L(2)(b)].**

244 Article 10(2)(b) of the ‘Agreement between the Republic of South Africa and the government of

Australia for the avoidance of double taxation and the prevention of fiscal evasion with respect to
taxes on income’.

Section 64L(2) was amended by s 15(1)(c) of the Tax Administration Laws Amendment Act 21 of
2012 with effect from 20 December 2012.

245
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8.2.3 Dividends tax refundable to be recovered from the Commissioner [s 64L(3)]

To the extent that the amount of dividends tax refundable by a company to any person under
s 64L(1) or s 64L(1A) exceeds the amount of dividends tax withheld by that company from
future dividends within the one year period referred to in s 64L(2)(a), the company may
recover the excess from the Commissioner. The company may request a refund in writing or
its representative taxpayer may visit a branch office. The company will have to prove that
insufficient dividends tax to cover the amount of the refund was withheld from dividends that
were paid within the one year period. The request for a refund must be made by the
company and not by the beneficial owner of the dividend.

8.2.4 Expiry date for recovery of dividends tax from the Commissioner [s 64L(4)]

No amount of dividends tax may be recovered from the Commissioner if the company that
withheld dividends tax submits the claim for recovery to the Commissioner after the expiry of
a period of four years reckoned from the date of payment of the dividend referred to in
s 64L(1)(a) or s 64L(1A)(a).

Example 1 — Refund of dividends tax by company that withheld. dividends tax

Company M has five resident holders of shares, four atural persons and
Company O. Each holder holds 20% of the equity in Company M. Company M

declared a dividend of R60 000 to each holder of shafes il 2017. The dividend was
paid on 10 May 2017. Company O submitted the ign of exemption and written
undertaking to Company M on 17 May 2017. M “declared another dividend of
R100 000 on 9 June 2017 that was paid to thehglde s shares on 30 June 2017.

Facts:

Result:

Under s 64G(1) Company M must
the dividend of R240000 (R
(R60 000 x 20%) from the dividend of

ividends tax of R48 000 (R240 000 x 20%) from
aid to the natural persons and R12 000
0 000 paid to Company O. The declaration of
exemption and the written t e submitted by Company O was not received by
Company M by 10 May 64K(1)(b) Company M must pay dividends tax of
R60 000 (R48 000 + R12 ommissioner on or before 30 June 2017.

Company O can clai
the declaration of ex

ne of dividends tax from Company M under s 64L(1) because
tion” and the written undertaking were submitted to Company M
within three years of ment of the dividend of R60 000. Under s 64L(2)(a) Company M
must refund dividends tax of R12 000 from dividends tax of R16 000 [R80 000
(R100 000 x 80%) x 20%] that is to be withheld from the dividend that is to be paid to the
four natural persons on 9 June 2017. Under s 64K(1)(c) Company M must pay dividends tax
of R4 000 (R16 000 — R12 000) to the Commissioner on or before 31 July 2017.

Note:

Dividends tax is not withheld from the dividend of R20 000 (R100 000 x 20%) to be paid to
Company O on 9June 2017 because the declaration of exemption and the written
undertaking were submitted to Company M on 17 May 2017.
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Example 2 — Refund of dividends tax by company that withheld dividends tax
Facts:

Company M has five resident holders of shares, four of whom are natural persons and
Company O. Each holder holds 20% of the equity shares in Company M. Company M
declared a dividend of R60 000 to each holder of shares on 13 April 2017. The dividend was
paid on 10 May 2017. Company O submitted the declaration of exemption and written
undertaking to Company M on 17 May 2017. Company M declared another dividend of
R20 000 on 9June 2017 that was paid to holders of its shares on 30 June 2017.
Company M does not intend paying further dividends during 2017.

Result:

Under s64L(1) CompanyM must refund dividends tax of only R3200
[R16 000(R20 000 x 80%) x 20%] to Company O from dividends tax withheld from the
dividend payable to the holders of shares on 30 June 2017. The difference of R8 800
[(R60 000 x 20%) — R3 200] must be recovered by Company M from the Commissioner
under s 64L(2)(b) and (3) and refunded to Company O.

Note:

Dividends tax is not withheld from the dividend of
Company O on 30June 2017 because the declar
undertaking was submitted to Company M on 17 Ma

00 x 20%) paid to
tion and the written

Example 3 — Refund of dividends tax by com that withheld dividends tax

Facts:

Trust B's year of assessment ends on t
discretionary trust) holds 100% of the equi in Company A. Company C is one of the
beneficiaries of Trust B. Trust B, pa and Company C are residents. Company A
declared a dividend of R500 000 on 13gprit 2017, payable to Trust B on 28 April 2017.
Company A withheld dividends tax of R100 000 (R500 000 x 20%) from the dividend and
paid R400 000 (R500 000 0 Trust B. Trust B distributed the net dividend of
R400 000 to Company C 017.

astyday of February. Trust B (a resident

Result:

Company C obtained right to the dividend during the 2018 year of assessment of
Trust B under s 25B(1)%and (2), as a result of the discretion exercised by the trustees of the
trust. Company C became the beneficial owner of the dividend after the date that the
dividend was paid by Company A to Trust B, but during the same year of assessment (2018)
in which the dividend accrued to Trust B.

The dividend should have been exempt from dividends tax under s 64F(1)(a), because the
beneficial owner is a company that is a resident (Company C).

Trust B may claim a refund from Company A under s 64L(1) if it submits the declaration of
exemption and the written undertaking required under s 64G(2)(a) to Company A on or
before 27 April 2020. Trust B can subsequently pay the dividends tax recovered to
Company C (see 2.3.1 and 8.2.1).

Note:

Under para (ee) of the proviso to s 10(1)(k)(i) the dividend of R500 000 received by
Company C is not exempt from normal tax unless Company C held all of the rights attaching
to the shares after distribution of the dividends by Trust B.
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8.3 Refund of dividends tax on dividends paid by regulated intermediaries (s 64M)
8.3.1 Refund of dividends tax withheld by regulated intermediaries [s 64M(1) and

s 64M(1A)]
a. General rule — Refund of dividends tax by regulated intermediaries [s 64M(1)]

When an amount of dividends tax is required to be withheld by a regulated intermediary from
the payment of a dividend and the declaration referred to in —

e s 64H(2)(a) that the dividend is exempt from dividends tax (the declaration of
exemption), or

e s 64H(3) that the dividend is subject to a reduced rate of tax in accordance with
the application of a tax treaty (the declaration that the dividend is subject to a
reduced rate of tax),

is not submitted to the regulated intermediary by the required date, dividends tax at a rate of
20% must be withheld. However, when —

¢ the declaration of exemption or the declaration that the dividend is subject to a
reduced rate of tax, and

e the written undertaking,

are submitted to the regulated intermediary within t
dividend in respect of which they are made, so much
withheld had the declaration referred to in s 64H(2)(
required date, is refundable by the regulatedainter [ to the person to whom the
dividend was paid under s 64M(1).

r the payment of the
t as would not have been

Section 64M(1) applies in the circumsta
provisions of Chapter 13 (ss 190 and 1

ntioned above, notwithstanding the
Act.

b. Refund of dividends tax by regulat

paid [s 64M(1A)]

Section 64M(1A) provide
e a regulated intermediary withheld dividends tax from the payment of a dividend

under s a

intermediaries — Rebate for foreign taxes

e a rebate f eign taxes paid on that dividend should have been, but was not,
deducted from that amount under s 64N,

so much of that amount as would not have been withheld had that rebate been deducted
from the amount is refundable to the person to whom the dividend was paid.

The amount of dividends tax withheld will be refunded under s 64M(1A) only if a rebate
under s 64N is claimed within three years after the payment of the relevant dividend.?*®

4 section 64M(1A) was inserted by s 16(b) of the Tax Administration Laws Amendment Act 21 of

2012 and came into operation on 20 December 2012.
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Example — Refund of dividends tax — Rebate for foreign taxes paid
Facts:

Company Y, incorporated in Australia, declared a dividend of R1 million on shares listed on
the JSE to holders of its shares who are South African residents and are all natural persons.
Each holder holds less than 10% of the shares in Company Y. Company Y withheld
Australian tax of R150 000 (R1 million x 15%) from the dividend in accordance with the tax
treaty between Australia and South Africa.?*’ Company Y paid the net dividend of R850 000
(R1 million — R150 000) to Regulated Intermediary B. No South African dividends tax was
withheld by Company Y from the dividend paid to Regulated Intermediary B.

Regulated Intermediary B withheld dividends tax of R200 000 (R1 million x 20%) from the
dividend paid to the beneficial owners under s 64H(1) and failed to deduct the foreign taxes
withheld by Company Y as a rebate under s 64N. A month after payment of dividends tax of
R200 000 to the Commissioner, Regulated Intermediary B realised that it had not applied the
rebate under s 64N. Regulated Intermediary B claimed the rebate under s 64N on that date.

Result:

A rebate for foreign taxes on dividends of R150 000 shaet
Regulated Intermediary B under s 64N(1) from dividend

been deducted by
of R200 000. The

8.3.2 Source of refunds of dividends tax b intermediary that withheld
dividends tax [s 64M(2)]

Any amount of dividends tax that is refu
refunded by the regulated intermediar:
regulated intermediary after the —

nder s 64M(1) or s 64M(1A) must be
amount of dividends tax withheld by the

e submission by the
declaration that the divi
written undertaki '

er of the declaration of exemption or the
subject to a reduced rate of tax as well as the

e the claim for a

The refunding of divi py a regulated intermediary can come from one source only.
This source is the wit ding of dividends tax from future dividends paid by the regulated
intermediary that are pald by any company to the regulated intermediary.

There is no right of recovery of dividends tax from the Commissioner for dividends tax
withheld by a regulated intermediary.

Example — Refund of dividends tax by a regulated intermediary
Facts:

Regulated Intermediary A received a dividend of R12,5 million paid by J Ltd. R5 million of
this amount was received on behalf of B Pension Fund which holds 40% of the shares in
J Ltd. B Pension Fund did not submit a declaration of exemption in time and Regulated
Intermediary A withheld dividends tax of R1 million (R5 million x 20%) from the dividend
when it was paid to B Pension Fund on 31 March 2017. The declaration of exemption and
the written undertaking were submitted by B Pension Fund on 28 April 2017.

247 Article 10(2)(b) of the ‘Agreement between the Republic of South Africa and the government of

Australia for the avoidance of double taxation and the prevention of fiscal evasion with respect to
taxes on income’.
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Regulated Intermediary A received a dividend of R20 million on 31 May 2017 from W Ltd on
behalf of holders of its shares and withheld dividends tax of R2,25 million.

Result:

Dividends tax of R1 million withheld by Regulated Intermediary A as a result of the late
submission of the declaration of exemption and the written undertaking by B Pension Fund,
must be refunded under s 64M(2) from dividends tax of R2,25 million withheld by Regulated
Intermediary A from the dividend paid to the holders of shares in W Ltd. Regulated
Intermediary A must pay dividends tax of R1,25 million (R2,25 million — R1 million) to the
Commissioner in respect of the dividend paid by W Ltd.

8.4 Refund of dividends tax on dividends in specie (s 64LA)
A company that distributed a dividend in specie may have had to pay dividends tax on the
distribution as a result of being unable to obtain —

of the dividend that
been exempt from

e a declaration by the beneficial owner that the potti

dividends tax under s 64F if it had not constitute® tion of an asset in
specie [s 64FA(1)(a)()];
e a written undertaking in such form as may, [ by the Commissioner to

forthwith inform the company in writing sRou
exemption applicable to the beneficial ow red to above change or the

[s 64FA(1)(a)(ii)];

that the portion of the dividend that

pecie would have been subject to a
application of a tax treaty if it had not
constituted a distributi t in specie [s 64FA(2)(a)]; or

e a declaration by the beneficia
constitutes a distribution ofgsan

The dividends tax o ‘P‘ C a result of the inability of the company to obtain the above
documents in time is refindable to the company by SARS if claimed within three years of the
date of payment of thejtax and the documents are submitted to the company within that
period. The refund rules in s 64LA take precedence over those in Chapter 13 of the
TA Act.**®

Example — Refund of dividends tax paid on a dividend in specie (s 64LA)
Facts:

Company A has five resident holders of shares, four of whom are natural persons and
Company B. Each holder holds 20% of the equity shares in Company A. Company A
declared a dividend consisting of the distribution of an asset in specie of R60 000 to each
holder of shares on 13 April 2017. The dividend was paid on 11 May 2017. Company B
submitted the declaration of exemption and written undertaking to Company A on 18 May
2017.

8 gection 64LA was inserted by s 6 of the Tax Administration Laws Amendment Act 44 of 2014 and

applies with effect from 20 January 2015.
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Result:
Company A has distributed dividends in specie totalling R300 000 (5 x R60 000).

Company A must pay dividends tax of R60 000 (R300 000 x 20%) under ss 64E(1) and
64EA(b) on the dividends of R300 000. The declaration of exemption and the written
undertaking to be submitted by Company B was not received by Company A by 11 May
2017 with the result that Company A is obliged to pay dividends tax on the dividend paid to
Company B.

Company A may claim a refund of dividends tax of R12 000 (R60 000 x 20%) from SARS
under s 64LA because the declaration of exemption and the written undertaking were
submitted to Company A within three years of payment of the dividends tax.

8.5 Refund of dividends tax on dividends in specie in circumstances other than
those referred to in s 64LA (s 190 of the TA Act)

Under s 190(1) of the TA Act SARS must pay a refund if a person_is entitled to a refund of —

e an amount properly refundable under a tax Ag so reflected in an

assessment [s 190(1)(a) of the TA Act]; or

e the amount erroneously paid in respect an dsse ent in excess of the
amount payable in terms of the assessment [ (1)) of the TA Act].

Under s 190(4) of the TA Act an amount under 0(1)(b) is'regarded as a payment to the
National Revenue Fund unless a refund is madeyin t e of —

e an assessment by SARS, within ears from the later of the date of the

¢ self-assessment, withi from the later of the date the return had to be
submitted or, if no return is required, payment had to be made under the relevant
tax Act or the erropeo t was made.?*

The submission of a ret
the TA Act if a tax Act
determination of th
original self-assessm

original self-assessment of the tax liability under s 91(2) of
taxpayer to submit a return which incorporates a
f a tax liability. A return submitted for dividends tax is an
91(2) of the TA Act.

Example — Refund of dividends tax in respect of a dividend paid by a company that
constitutes a distribution of an asset in specie (s 190 of the TA Act)

Facts:

Company A distributed an asset with a market value of R1 million to the sole holder of its
shares, a natural person, on 30 November 2016. Company A paid dividends tax of R225 000
to the Commissioner on 14 December 2016.

Result:

Under s 64E(1) and s 64E(3)(b) Company A is deemed to have paid a dividend of R1 million
on 30 November 2016. Company A was liable for dividends tax of R150 000
(R1 million x 15%) under s 64EA(b). Company A erroneously made an over-payment of
dividends tax of R75 000 (R225 000 — R150 000). Under s 190 of the TA Act SARS must
pay a refund to Company A if it is entitled to the refund.

49 section 190(4) of the TA Act was substituted by s 60(1)(b) of the Tax Administration Laws

Amendment Act 23 of 2015 with effect from 1 October 2012.
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Chapter 9
Rebate against normal tax or dividends tax in respect of foreign
taxes on dividends (ss 6quat and 64N)

9.1 Summary of rebates against normal tax or dividends tax for foreign taxes on
dividends (ss 6quat and 64N)

A person may qualify for a rebate against normal tax or dividends tax if a foreign dividend is
received by or accrues to a person or a beneficial owner and if the foreign dividend is subject
to normal tax or dividends tax. These rebates are summarised in the table below:

Rebate Rebate against Foreign dividend subject | Person entitled to rebate
(section of normal tax or to normal tax or
the Act) dividends tax dividends tax in

South Africa

6quat Normal tax Normal tax Resident in whose taxable

e the foreign
@ d is included
Person that is liable for

dividends tax

64N Dividends tax Dividends tax

9.2 Rebate for foreign taxes on dividen

9.2.1 Rebate for foreign taxes on divide by a foreign company [s 64N(1)]

A foreign dividend paid by a foreign c resident is liable to dividends tax to the
extent the dividend does not congi istribution of an asset in specie if the share in

must be deducted from dividends tax payable in
respect of the specific divid et out in the preceding paragraph if the foreign dividend
was subiject to foreign tax.
An amount of foreig xample, foreign dividend withholding tax) will not qualify for
both a rebate from normial tax under s 6quat and a rebate against dividends tax under s 64N
because amounts falling within the ambit of s 64N are exempt under s 10B(2)(d) and
therefore the amount will not be included in taxable income which is a requirement of

S 6quat.

Example — Rebate for foreign taxes on dividends
Facts:

Company Y, incorporated in Australia, declared a cash dividend of R1 million on shares
listed on the JSE to holders of its shares who are South African residents. 50% of the
holders of shares are natural persons and 50% are companies, each holder holding less
than 10% of the shares in Company Y.

Company Y paid the dividend to Regulated Intermediary A resulting in a potential dividends
tax liability of R100 000 (R1 million x 50% x 20%) for the holders of shares who are natural
persons without taking into account any rebates for foreign taxes. All resident companies
complied with the requirements for exemption from dividends tax.
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Company Y withheld Australian tax of R150 000 (R1 million x 15%) from the dividend paid to
Regulated Intermediary A in accordance with the tax treaty between Australia and
South Africa.?*

Result:

Under ss 64N(1) and 64H(1) a rebate for foreign taxes on dividends must be deducted by
Regulated Intermediary A from dividends tax of R100 000 which would otherwise be
withheld from the dividends paid to the holders of shares who are natural persons. The
amount of the rebate is R75 000, therefore dividends tax of R25 000 (R100 000 — R75 000
Australian tax) is to be withheld by Regulated Intermediary A from the dividends paid to the
holders of shares who are natural persons.

Regulated Intermediary A pays R825 000 (R1 million — R150 000 Australian tax — R25 000
dividends tax) to the South African holders of shares.

Note:

ares are included in their
but are exempt from
qualify for a rebate

The foreign dividends of R1 million that accrued to the holders of
gross income under para (k) of the definition of ‘gross income’4
normal tax under s 10B(2)(d). The holders of shares will the
under s 6quat (see 9.3).

9.2.2 Amount of rebate for foreign taxes on divid

64N(2)]

The amount of the rebate is equal to the f any tax paid to any sphere of
government of any country other than Sout rica, out any right of recovery by any
person, in respect of a foreign dividend pai afereign company on a listed share.

A rebate will be allowed only to the ext
payable to a sphere of govern 0
(see 9.2.5).

To the extent that a beneficial o

benefit resulting in the r «@

from double taxation diminiShEs.

n es a refund of foreign taxes or is the recipient of a
eduction of double taxation, the need to provide relief

neficial owner or any other person should not be able to
recover the foreign ta proved to be payable. The existence of a right of recovery, held
either by the beneficial @wner or any other person, means that the amount of the foreign tax
liability will not be allowed as a rebate. For example, exercising a right to contest a foreign
tax liability gives rise to a contingent right to recover the overpaid tax if successful. A rebate
will not be permitted while the tax is in dispute and not yet finally determined.

In these circumstan

A further example includes the situation in which a foreign jurisdiction imposes a higher
domestic rate of tax on a foreign dividend than that permitted under the provisions of the
relevant tax treaty. A rebate for foreign taxes actually paid will be allowed but only to the
extent specified in the relevant tax treaty.

The words ‘right of recovery by any person’ are interpreted very broadly and include any
form of relief against a foreign tax liability. For example, a refund, credit, rebate, remission,
or deduction, is considered to be a right of recovery. Any other form of economic benefit to
which a person becomes entitled is also considered to be a ‘right of recovery by any person’.

20 Article 10(2)(b) of the ‘Agreement between the Republic of South Africa and the government of

Australia for the avoidance of double taxation and the prevention of fiscal evasion with respect to
taxes on income’.
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Example — Amount of rebate for foreign taxes on dividends
Facts:

Company Y, incorporated in Australia, declares a cash dividend of R1 million on shares
listed on the JSE to holders of its shares who are South African residents. 50% of the
holders of shares are natural persons and 50% are companies, each holder holding less
than 10% of the shares in Company Y.

Company Y pays the dividend to Regulated Intermediary A resulting in a potential dividends
tax liability of R100 000 (R1 million x 50% x 20%) for the holders of shares who are natural
persons without taking into account any rebates for foreign taxes. All resident companies
complied with the requirements for exemption from dividends tax provided for in s 64F(1).

Company Y withheld Australian tax of R150 000 (R1 million x 15%) from the dividend paid to
Regulated Intermediary A in accordance with the tax treaty between Australia and
South Africa.?**

Result:
The amount of the rebate under s 64N(2) is equal to the of foreign taxes paid.
Foreign taxes of R150 000 were withheld by Company Y fiem paid to the natural

dividends tax to be withheld by Regulated Intermedi . idends tax to be withheld by
Regulated Intermediary A is calculated as follows:

R
Natural persons 100 000

(R1 million x 50% x 20%)
Less: Rebate for foreign taxes on dividends
(R1 million x 50% x 15%)

Dividends tax to be withheld and

persons
(75000)
by Regulated Intermediary A 25 000

Note:

Foreign taxes of R750 ere withheld by Company Y from dividends paid to the
company holders of share n lowed as a rebate against dividends tax to be withheld
by Regulated Inter iary om the dividends paid to the holders of shares who are

natural persons.

9.2.3 Limitation on amount of rebate for foreign taxes on dividends [s 64N(3)]

The amount of the rebate must not exceed the amount of dividends tax imposed on the
foreign dividend.

While a beneficial owner that is not liable for dividends tax as a result of the exemptions
provided for under s 64F will qualify for a rebate under s 64N, the amount of the rebate will
be nil under s 64N(3).

Example — Limitation on amount of rebate for foreign taxes on dividends
Facts:

Company Y, incorporated in a foreign country with which South Africa does not have a tax
treaty, declared a cash dividend of R1 million on shares listed on the JSE to holders of its
shares who are South African residents. 50% of the holders of shares are natural persons
and 50% are companies, each holder holding less than 10% of the shares in Company Y.

#1 Article 10(2)(b) of the ‘Agreement between the Republic of South Africa and the government of

Australia for the avoidance of double taxation and the prevention of fiscal evasion with respect to
taxes on income’.
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Company Y paid the dividend to Regulated Intermediary A resulting in a potential dividends
tax liability of R100 000 (R1 million x 50% x 20%) for the holders of shares who are natural
persons without taking into account any rebates for foreign taxes. All resident companies
complied with the requirements for exemption from dividends tax.

Company Y was obliged to withhold foreign tax at a rate of 25% and accordingly withheld
foreign tax of R250 000 from the dividend paid to Regulated Intermediary A.

Result:

The amount of the rebate is equal to the amount of foreign taxes of R125 000 (R250 000 x
50%) withheld from the dividends paid to holders of shares who are natural persons. The
rebate is, however, limited under s 64N(3) to the amount of dividends tax of R100 000
withheld from dividends paid to holders of shares who are natural persons:

R
Dividends tax payable by Regulated Intermediary A — Natural persons 100 000
Less: Rebate for foreign taxes, limited to amount of dividends tax (100 000)
Dividends tax payable to SARS by Regulated Intermediary A Nil
9.2.4 Translation of amounts of foreign taxes on divi
The rebate for foreign taxes is determined in rand by tr i oreign currency amount
using the same rate used to translate the foreign divi
A dividend that does not consist of the distri of\an asset in specie paid by a listed
company is deemed to be paid on the date it ispaid (2)(a)(i)]. A dividend denominated

in foreign currency must be translated to ra
[s 64E(5)]. It follows that the foreign taxes
applicable when the dividend is paid.

spot rate at the time the dividend is paid
also be translated to rand at the spot rate

Example — Translation of amoufits of fareign taxes on dividends

Facts:

S , declared a cash dividend of AUD1 million on shares
f its shares who are South African residents. 50% of the
ersons and 50% are companies, each holder holding less
Company Y.

Company Y, incorporate
listed on the JSE t
holders of shares a
than 10% of the share

The dividend of AUD1 million was converted from Australian dollar to South African rand at
an exchange rate of AUD 1: R9,2400 when it was paid.

Company Y paid the dividend to Regulated Intermediary A resulting in a potential dividends
tax liability of R924 000 (AUD1 million dividend x 50% x 9,2400 x 20%) for the holders of
shares who are natural persons without taking into account any rebates for foreign taxes. It
is assumed that all resident companies complied with the requirements for exemption from
dividends tax.

Company Y withheld Australian tax of AUD150 000 (AUD1 million x 15%) from the dividend
paid to Regulated Intermediary A in accordance with the tax treaty between Australia and
South Africa.?*?

%2 Article 10(2)(b) of the ‘Agreement between the Republic of South Africa and the government of

Australia for the avoidance of double taxation and the prevention of fiscal evasion with respect to
taxes on income’.
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Result:

The foreign tax paid of AUD150 000 is translated to rand by using the spot rate of
AUD 1: R9,2400. The foreign tax of R693 000 (AUD 150 000 foreign tax x 9,2400 x 50%)
withheld from the rand dividend payable to the holders of shares who are natural persons is
deductible against the dividends tax liability of R924 000. As a result of this set-off dividends
tax of R231 000 (R924 000 — R693 000) must be withheld by Regulated Intermediary A from
the dividends paid to the holders of shares who are natural persons.

9.2.5 Proof of foreign taxes on dividends [s 64N(5)]

A company or regulated intermediary must obtain proof, in the form and manner prescribed
by the Commissioner, of any tax paid to any sphere of government of any country other than
South Africa that is deducted as a rebate under s 64N(1) from dividends tax payable
(see 9.2.2).

See the paragraph dealing with the evidence required for dividends tax in Interpretation
Note 18 ‘Rebates and Deduction for Foreign Taxes on Income’.

The company or regulated intermediary must satisfy itself
rebate under s 64N(1), since the company or regulated 4

ount qualifies for a
may be personally
eld, but was not so
withheld, under s 157(1)(b) of the TA Act (see 7.1.5).

9.3 Rebate or deduction for foreign taxes

Entitlement to a foreign tax credit under s 6guat arises resident in a year of assessment
in which a foreign-sourced amount (including¥a foreign dividend) on which foreign taxes are
payable, is included in the resident’s taxableg

taxable income are set off again
generally limited to the nor
must be had to the partial

tax payable by the resident. While the rebate is
mount included in a taxpayer’s income, no regard
oreign dividends under s 10B(3).%*

A rebate will not be allowed e foreign dividend is exempt from normal tax under s 10B(2).

See Interpretation N 8 "Rebates and Deduction for Foreign Taxes on Income’ for a
discussion of s 6quat.

253 Paragraph (ii) of the proviso to s 6quat(1A).

Comprehensive Guide to Dividends Tax (Issue 2) 162



163

Chapter 10
Company reorganisation rules — CTC and dividends tax [ss 42(3A),
44(4A), 44(6)(c), 44(6)(e), 44(9)(a), 44(10), 46(3A) and 46(5)]

10.1 Introduction

The definition of ‘contributed tax capital’ in s 1(1) is discussed in 2.2.2. The company
reorganisation rules, however, require special adjustments for the calculation of CTC, similar
to other rules for the calculation of base cost, cost price and allowances on assets. Special
rules apply for the calculation of CTC in an —

e asset-for-share transaction under s 42 (see 10.2);
e amalgamation transaction under s 44 (see 10.3.1); and

e unbundling transaction under s 46 (see 10.4.1).

Special rules apply also for dividends tax purposes when shares are distributed under an
amalgamation transaction (see 10.3.2) and under an unbundling action (see 10.4.2).

10.2 CTC and asset-for-share transactions [s 42(3A)

Section 42 provides relief from income tax and CGT i qualifies as an ‘asset-
for-share transaction’ as defined in s 42(1). Paragraphi(a finition of ‘asset-for-share

Under s 42(3A), an asset disposed of by
definition of ‘asset-for-share transactio [
company if the person disposing of an a

n to a company under para (a) of the
isedto special calculations of CTC of that
company —

e holds at least 10% offthe equity§shares that confer at least 10% of the voting
rights of that companyiat the close of the day on which that asset is disposed of;

or

e is a natural p@rs uwill be engaged on a full-time basis in the business of
that company or@f a controlled group company in relation to that company of
renderin [

unt received by or accrued to the company for the issue of the
shares under an asset-for-share transaction is deemed for the purposes of the definition of

CTC to be equal to the —

e amount taken into account under s 11(a), s 22(1) or s 22(2) by the person who
disposed of the asset, if the asset is trading stock; or

e base cost® of the asset determined at the time of disposal if the asset is an

asset other than trading stock.

In both circumstances, the amount of CTC will be the tax cost of the asset to the person who
disposed of the asset and not its market value on the date of disposal.?*®

254

e The term ‘base cost’ is defined in s 41(1).

See Binding Private Ruling 249 dated 27 September 2016 ‘Corporate Group Restructuring
Involving Multiple Transactions’.
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Example — Calculation of CTC in an asset-for-share transaction
Facts:

Individual J transferred an asset under para(a) of the definition of ‘asset-for-share
transaction’ in s 42(1) to Company | in exchange for equity shares in Company I. At the end
of the day on which the asset was disposed of by Individual J, Individual J held 30% of the
equity shares in Company|l. The base cost of the asset to Individual J was R10 000
immediately before the transaction and the market value of the asset was R15 000.

Result:

Under s 42(3A) the amount of CTC that is deemed to be received by or accrued to
Company | for the issue of its shares under the asset-for-share transaction is equal to the
base cost of the asset to Individual J of R10 000 and not its market value of R15 000.

Paragraph (i) of the proviso to s 42(3A) provides that s 42(3A) does not apply to any asset-
for-share transaction under which a person disposes of an equity share in a listed company
or in a portfolio of a collective investment scheme in securities (C to any other company
and after that disposal, together with any other asset-f transaction that is
concluded —

e on the same terms as that asset-for-share tr

¢ within a period of 90 days after that disposal,
that other company holds at least —

o 35% of the equity shares in that list om or CISS, or

o 25% of the equity shares in that liSted pany or CISS if no person other than
that other company holds egua greater amount of equity shares in the
listed company or CISS

Paragraph (ii) of the proviso®® p
transaction under which Ders
collective investment schg

vides that s 42(3A) does not apply to any asset-for-share
onydi es of an asset to a portfolio of a hedge fund

When s 42(3A) doe
accrues to a compa Ssue of its shares (which represents its CTC) will be equal to
the market value of th sets received or accrued (see 2.2.2 for a discussion of CTC).

10.3 Amalgamation transactions [ss 44(4A), 44(6)(c), 44(9)(a) and 44(10)]

10.3.1 CTC and amalgamation transactions [s 44(4A)]

An amalgamation transaction®’ involves the disposal by an ‘amalgamated’ (or target)

company of all its assets to a ‘resultant’ (or acquiring) company by means of an
amalgamation, conversion or merger. The assets disposed of to a resultant company must
be disposed of in exchange for—

e equity shares in the resultant company; or

o the assumption by the resultant company of certain specified debts of the
amalgamated company.

The outcome of the transaction is that the existence of the amalgamated company is
terminated.

2% Amended by s 62(1)(d) of the Taxation Laws Amendment Act 25 of 2015 with effect from 1 April
2015.

%7 An ‘amalgamation transaction’ is defined in s 44(1).

Comprehensive Guide to Dividends Tax (Issue 2) 164



165

Under s 44(4A) a portion of the CTC of the amalgamated company must be added to the
CTC of the resultant company if the resultant company issues shares in exchange for the
disposal of an asset to it. However, if the amalgamated company transfers CTC to its
shareholders as part of the transaction, that portion of the CTC so transferred will not ‘roll
over’ into the resultant company.

The proviso to s 44(4A) stipulates that when the amalgamated company is a portfolio of a
collective investment scheme in property, the price at which the participatory interests were
issued shall be added to the contributed tax capital of the class of shares issued by the
resultant company.?*®

Example 1 — Calculation of CTC in an amalgamation transaction
Facts:

Company A and Company B are independent of each other with neither company holding
any shares in the other. Company A disposed of all of its assets to Company B under a s 44
amalgamation transaction in return for shares in Company B. The CTC in Company A was
R200 000 and the CTC in Company B was R300 000. After t ransaction Company A
distributed its shareholding in Company B to its sharehol its existence was
terminated.

Result:
The CTC of Company A of R200 000 is added to the,CTE, of £ompany B under s 44(4A).
The CTC of Company B after the amalgamation Stran ion is therefore R500 000

(R300 000 + R200 000).
Example 2 — Calculation of CTC in an ama \)n transaction

Facts:

Company A and Company B aregndependent of each other with neither company holding
any shares in the other. Company,A dispa@sed of all of its assets to Company B under a s 44
amalgamation transaction i res in Company B. The CTC in Company A was
as R300 000. Company A made a cash distribution
of R80 000 to its shareholders art of the amalgamation transaction which included a

Result:

Only R150 000 (R200 000 — R50 000) of the CTC of Company A will be ‘rolled over to
Company B under s 44(4A). The CTC of R50 000 transferred to the shareholders will not ‘roll
over’' to Company B. The CTC of Company B after the amalgamation transaction is therefore
R450 000 (R300 000 + R150 000).

A special rule applies if the resultant company holds shares in the amalgamated company
immediately before the amalgamation transaction. In these circumstances, all the CTC in the
amalgamated company cannot be added to the CTC in the resultant company. The amount
of CTC in the amalgamated company must first be reduced by the percentage shareholding
of the resultant company in the amalgamated company immediately before the
amalgamation. Effectively, this means that only a pro-rata portion of the CTC in the
amalgamated company is ‘rolled over’ to the resultant company.

*8 The proviso to s 44(4A) was inserted by s 93(1)(c) of the Taxation Laws Amendment Act 31 of

2013 and applies with effect from 24 October 2013.
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The pro-rata portion of CTC in the amalgamated company that is ‘rolled over’ to the resultant
company is calculated in accordance with the following formula:

‘Amount of CTC of amalgamated company transferred to resultant company = value of shares
in amalgamated company held by shareholders other than resultant company / value of all
shares in amalgamated company x CTC of amalgamated company at the time of its
termination.’

Example 3 — Calculation of CTC in an amalgamation transaction
Facts:

Company X disposed of all of its assets to Company Y in return for shares in Company Y
under an amalgamation transaction. Company Y held 10% of the shares in Company X
immediately before the transaction, with the remaining 90% being held by other
shareholders. Following the transaction, the existence of Company X was terminated. The
CTC of Company X at the time of its termination was R400 000 and the total value of the
shares in Company X at that time was R1 million.

Result:

The amount of CTC of Company X that is ‘rolled over’ to Y is calculated as
follows:

Value of shares in Company X held by shareholders egthan €ompany Y / value of all
shares in Company X x CTC of Company X.

[(R1 million x 90%) / R1 million x R400 000] = 00

CTC ‘rolled over’ to Company Y = R360 00

10.3.2 Dividends tax and amalgamationftransactions [ss 44(6)(c), 44(6)(e), 44(9)(a) and
44(10)]

a. Section 44(9)(a) (Befare
Section 44(9)(a) provided

October 2013)

e if an amalgamatéd company disposes of equity shares in a resultant company
iredy by the amalgamated company under an amalgamation
subject to s 44(2) or 44(3),

er as part of an amalgamation transaction,

e such disposal of equity shares must be disregarded in determining any liability for
dividends tax (see also 2.2.3).

Example — Calculation of dividends tax in an amalgamation transaction
Facts:

Company A and Company B are independent of each other with neither company holding
any shares in the other. Company A disposed of all of its assets to Company B under an
amalgamation transaction in exchange for equity shares in Company B. Company A
transferred the equity shares in Company B to its shareholders.

Result:

The transfer of the equity shares held by Company A in Company B to its shareholders is
not subject to dividends tax, since it must be disregarded in determining any liability for
dividends tax under s 44(9)(a).
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Section 44(9)(a) was deleted®*® with effect from 24 October 2013 because of the introduction
of s44(6)(c) which applies to transactions entered into on or after 4 July 2013
(see 10.3.2c.).

b. Section 44(10) (Before 4 July 2013) and s 44(6)(e) (With effect from 4 July 2013)

It may happen that a person will receive other consideration in addition to equity shares in
the resultant company for the disposal of that person’s shares in the amalgamated company.
In these circumstances the other consideration is deemed under s 44(10) or s 44(6)(e) to be
an amount transferred or applied®® by the amalgamated company for the benefit or on
behalf of that person in respect of a share held by that person in the amalgamated company
for purposes of the definitions of ‘dividend’, ‘foreign dividend’, ‘foreign return of capital’ and
‘return of capital’ as defined in s 1(1).

The amount of other consideration so deemed to be transferred or applied is limited to —

o the market value of all the assets of the amalgamated company immediately
before the amalgamation, conversion or merger,

e less the liabilities and CTC of all classes of shares of the
immediately before the amalgamation, conversion g

amalgamated company

Section 44(10) was deleted®® with effect from 4 July 2
transactions entered into before 4 July 2013. Secti
provisions to those of s 44(10), applies with effect fr
4 July 2013.

Example — Consideration for equity shar amalgamation transaction

Facts:

Company A and Company B are i
any shares in the other. Compan
exchange for cash of R55 000
Company A distributed the
1 March 2013 after whic

nt of 'each other with neither company holding
of all its assets and liabilities to Company B in
in Company B with a market value of R5 000.
any B and cash of R55 000 to its shareholders on

Before the amalgamation trafisaction Company A’s assets had a market value of R80 000,
its liabilities amounte 000 and its CTC amounted to R10 000.

Result:

The transfer of the equity shares by Company A to its shareholders is not subject to
dividends tax because it must be disregarded under s 44(9)(a). The cash amount transferred
to the shareholders for the disposal of the equity shares in Company A is treated as a
dividend, the amount of which is calculated as follows:

R
Market value of the assets of Company A 80 000
Less: Liabilities of Company A (20 000)
Less: CTC of Company A (10 000)
Amount of cash consideration treated as a dividend under s 44(10) 50 000

Note:

Although an amount of cash of R55 000 was transferred to the shareholders of Company A,
only R50 000 is treated as a ‘dividend’ that is potentially subject to dividends tax.

29 By 5 93(1)(f) of the Taxation Laws Amendment Act 31 of 2013.
%9 The words ‘or applied’ were inserted with the substitution of s 44(10) with s 44(6)(e).
261 By s 93(1)(g) of the Taxation Laws Amendment Act 31 of 2013.
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C. Section 44(6)(c) (On or after 4 July 2013)

Section 44(6)*%* applies when a person that holds an equity share in an amalgamated
company acquires an equity share in the resultant company by virtue of that shareholding
and pursuant to an amalgamation transaction.

Section 44(6)(c) provides that an equity share in the resultant company that is acquired by a
person in the circumstances mentioned above is deemed not to be an amount transferred or
applied by the amalgamated company for the benefit or on behalf of that person in respect of
the share held by that person in the amalgamated company.

Section 44(6)(c) has the effect that an equity share acquired by a person in the
circumstances mentioned does not constitute a ‘dividend’ as defined in s 1(1) and is,
therefore, not subject to dividends tax or normal tax.??

10.4 Unbundling transactions [ss 46(3A) and 46(5)]

10.4.1 CTC and unbundling transactions [s 46(3A)]

Section 46 regulates the tax consequences of qualifying
unbundling transaction®® essentially involves a company
distributing all the equity shares held in another companyf(the ¢
shareholders in the unbundling company.

ing transactions. An
bundling company)
ed company) to the

undling company and the
res an unbundling transaction.
etween the unbundling company

is in accordance with the relative market
ndithe unbundled company.

Section 46(3A) regulates the calculation of CTC of
unbundled company after a distribution of equi
The CTC of the unbundling company must b

and the unbundled company on a proporti
values of the shares in the unbundling comp

llo

To the extent the unbundled co res are held by the unbundling company, the
unbundled company will not retaig'its CTG, before the unbundling transaction. That portion of
the CTC is effectively replacediaby the proportional amount of CTC discussed in the
preceding paragraph.

In the event that a por
shareholders other ¢than

of the unbundled company’'s equity shares are held by
unbundling company immediately before the unbundling

p, Of the CTC attributable to those equity shares is retained by
nder s 46(3A)(b)(ii).

transaction, a pro-ra
the unbundled compa

Example 1 — Calculation of CTC in an unbundling transaction
Facts:

Company A holds all the equity shares in Company B. All the equity shares in Company B
are unbundled to the shareholders of Company A. The CTC of Company A is R750 000 and
the CTC of Company B is R500 000 before the unbundling transaction. The market value of
the shares in Company A is R1 500 000 before the unbundling transaction and R1 million
immediately after the unbundling transaction and the market value of the shares in
Company B is R500 000 before the unbundling transaction.

%2 gection 44(6) was substituted by s 93(1)(d) of the Taxation Laws Amendment Act 31 of 2013 and

applies to transactions entered into on or after 4 July 2013.

See Binding Private Rulings 210 dated 11 November 2015 ‘Liquidation Distribution Followed by
an Amalgamation Transaction’ and 231 dated 10 May 2016 ‘Corporate Restructurings by way of
Asset-For-Share and Amalgamation Transactions’.

An ‘unbundling transaction’ is defined in s 46(1).

263

264
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Result:

Under s 46(3A) the CTC of Company A must be allocated between Company A and
Company B on a proportional basis in accordance with the relative market values of the
shares in Company A and Company B.

CTC of Company A after the unbundling transaction:

The CTC of Company A after the unbundling transaction is calculated as follows:

CTC of Company A before the unbundling transaction x market value of shares in

Company A after the unbundling transaction / market value of shares in Company A before
unbundling transaction.

[R750 000 x R1 000 000 / R1 500 000] = R500 000.

The CTC of Company A of R750000 is reduced to R500 000 after the unbundling
transaction.
CTC of Company B after the unbundling transaction:

The CTC of Company B of R500 000 is ‘lost’ after the un
however, obtains new CTC, based on the former CTC of

action. Company B,
Iculated as follows:

value of the shares in
ue of shares in Company A

CTC of Company A before the unbundling transactio
Company B before the unbundling transaction / total

before the unbundling transaction.
[R750 000 x R500 000 / R1 500 000] = R25 \

The new CTC of Company B is R250 0

rke

Example 2 — Calculation of CTClin an upbundling transaction
Facts:

Company C holds 900 in Company D with the remaining 100 equity shares
being held by Individual X. CTC of Company C is R40 000 and the CTC of Company D
is R8 000 before th transaction. The market value of the shares in Company C
is R200 000 before undling transaction and R150 000 immediately after the
unbundling transactionfiI'he market value of the shares in Company D is R50 000 before the
unbundling transaction.PAll 900 equity shares of Company D held by Company C are
unbundled to the shareholders of Company C. Individual X retains the 100 equity shares
previously held.

Result:

Under s 46(3A) the CTC of Company C must be allocated between Company C and
Company D on a proportional basis in accordance with the relative market values of the
shares in Company C and Company D.

CTC of Company C after the unbundling transaction:

The CTC of Company C after the unbundling transaction is calculated as follows:

CTC of Company C before the unbundling transaction x market value of shares in
Company C after the unbundling transaction / market value of shares in Company C before
unbundling transaction.

[R40 000 x R150 000 / R200 000] = R30 000.

The CTC of Company C of R40 000 is reduced to R30 000 after the unbundling transaction.
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CTC of Company D after the unbundling transaction:

A portion of the CTC of Company D is retained by Company D by virtue of the 10%
shareholding of Individual X in Company D. Company D also obtains new CTC based on the
former CTC of Company C.

The portion of the CTC of Company D that is retained by Company D by virtue of the 10%
shareholding of Individual X in Company D is calculated as follows:

[100 / 1 000 x R8 000] = R800.

New CTC obtained by Company D is calculated as follows:

CTC of Company C before the unbundling transaction x market value of the shares in
Company D before the unbundling transaction / total market value of shares in Company C
before the unbundling transaction.

[R40 000 x R50 000 / R200 000] = R10 000.

Company D has CTC of R10 800 (R800 + R10 000) after the un ing transaction.

10.4.2 Dividends tax and unbundling transactions [s )]
Section 46(5) provides that —

e if shares are distributed by an unbundling c

io

e to a shareholder under an unbundli n,
o that distribution of shares mus %gar ed in determining any liability for
dividends tax (see 2.2.3).%%°

% gsee Binding Private Ruling 249 dated 27 September 2016 ‘Corporate Group Restructuring

Involving Multiple Transactions’.
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Annexure — Dividends tax legislation

Chapter Il Part VIII Sections 64D to 64N of Income Tax Act 58 of 1962

64D. Definitions.—In this Part—
“beneficial owner” means the person entitled to the benefit of the dividend attaching to a share;
“dividend” means any dividend or foreign dividend as defined in section 1 that is—
(@ paid by a company that is a resident; or
(b) paid by a foreign company—
(i) if the share in respect of which that foreign dividend is paid is a listed share; and

(i) to the extent that that foreign dividend does not consist of a distribution of an
asset in specie;

“dividend cycle” means a dividend cycle as defined in section 64B;
“effective date” means the date on which this Part comes into operation;

“regulated intermediary” means any—

(@ central securities depository participant contemplate )n 32 of the Financial

Markets Act;

(b) authorised user as defined in section 1 of th | Markets Act;

(c) approved nominee contemplated in section inancial Markets Act;

(d) nominee that holds investments on ients as contemplated in section 9.1 of
Chapter 1 and section 8 of Chapte es of Conduct for Administrative and

, 2003 (Board Notice 79 of 2003) published
in Government Gazette No. 25299 A st 2003;

(e) portfolio of a collective invest scheme in securities;

) transfer secretary th
approved by the Co
be determined b

&
“STC credit” means an ameunt determined in terms of section 64J(2).

64E. Levy of tax.
the benefit of the Nation
rate of 15 per cent®® of t
company.

other than a natural person and that has been

(9) a portfolio o d collective investment scheme; or

ect to paragraph 3 of the Tenth Schedule, there must be levied for
evenue Fund a tax, to be known as the dividends tax, calculated at the
amount of any dividend paid by any company other than a headquarter

(2) For the purposes of this Part, a dividend must, to the extent that the dividend—

(a) does not consist of a distribution of an asset in specie and is declared by a company
that is—

(i) a listed company, be deemed to be paid on the date on which the dividend is
paid; or

(i) not a listed company, be deemed to be paid on the earlier of the date on which
the dividend is paid or becomes due and payable; or

(b) consists of a distribution of an asset in specie, be deemed to be paid on the earlier of
the date on which the dividend is paid or becomes due and payable.

%% The rate of dividends tax has been increased from 15% to 20% in the Draft Rates and Monetary

Amounts and Amendment of Revenue Laws Bill of 2017 for dividends paid on or after 22 February
2017.
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(3) Where a company declares and pays a dividend and that dividend consists of a distribution of
an asset in specie, the amount of the dividend must, for the purposes of subsection (1), be deemed—

(@ in the case of an asset which is a financial instrument listed on a recognised exchange
as defined in paragraph 1 of the Eighth Schedule and for which a price was quoted on
that exchange, to be equal to the ruling price of that financial instrument on that
recognised exchange at close of business on the last business day before the date
that the dividend is, in terms of subsection (2), deemed to be paid; or

(b) in the case of an asset which is not an asset contemplated in paragraph (a), to be
equal to the market value of the asset on the date that the dividend is, in terms of
subsection (2), deemed to be paid.

(4)(a) Where, during any year of assessment, any amount is owing to a company by—
(i) aperson thatis—
(@aa) not a company;
(bb)  aresident; and
(cc) aconnected person in relation to that company; or
(i) a person that is—
(@aa) notacompany;

(bb) aresident; and

(cc) aconnected person in relation to a

subparagraph (i).

(b) The amount of the dividend
paragraph (a) must—

(i) be deemed to consist g i tion of an asset in specie; and

(iiy for the purposes of subsectio

(aq)
(bb)

(c) Where year of assessment a company is deemed to have paid a dividend
in terms aragraph (a), that dividend must be deemed to have been paid on the last
day of that\year of assessment.

(d) For the purposes of this subsection, “market-related interest”, in relation to any debt

owed to a company means the amount of interest that would be payable to that
company on the amount owing to that company in respect of that debt for a period
during a year of assessment if the debt had been owed for that period at the official
rate of interest as defined in paragraph (1) of the Seventh Schedule.

(e) This subsection does not apply to the extent that the amount owing to a company in
respect of a debt contemplated in paragraph (a) was deemed to be a dividend that
was subject to the secondary tax on companies.

(5) For the purposes of subsection (1), where any amount of any dividend is denominated in any
currency other than the currency of the Republic, that amount must be translated to the currency of
the Republic by applying the spot rate applicable at the time that the dividend is paid.

(6) Where a—

€) company that makes payment of a dividend to any person withholds an amount of
dividends tax from that payment in terms of section 64G(1); or

(b) regulated intermediary that makes payment of a dividend to any person withholds an
amount of dividends tax from that payment in terms of section 64H(1),
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that company or regulated intermediary must, for the purposes of this Part, be deemed to have paid
the amount so withheld to that person.

64EA. Liability for tax.—Subject to section 64J(7) any—

(@ beneficial owner of a dividend, to the extent that the dividend does not consist of a
distribution of an asset in specie; or

(b) company that is a resident that declares and pays a dividend to the extent that the
dividend consists of a distribution of an asset in specie,

is liable for the dividends tax in respect of that dividend.
64EB. Deemed beneficial owners of dividends.—(1) For the purposes of this Part, where—

(a) a person that is contemplated in section 64F(1) acquires the right to a dividend by way
of cession; and

(b) that dividend is either announced or declared before that acquisition,

the person ceding that right is deemed to be the beneficial owner of that dividend: Provided that this
subsection does not apply to any cession in respect of a share if the person to whom those rights are
ceded holds all the rights attaching to the share after the cession.

(2) For the purposes of this Part, where—
(@ a person that is—

(i) a company which is a resident;

(i) the government of the Republic in the nation rovig€ial or local sphere;
(i) a public benefit organisation roved\ by the Commissioner in terms of
section 30(3);

7

(iv) a trust contemplated in secti

(v) an institution, board or b lated in section 10(1)(cA);
10(2)(d)(i) or (ii);

(vii) a person contemplated in Section 10(1)(t);

(vi) a fund contemplat ec

(viii)......

(@ix)......

xX)ap io of llective investment scheme in securities;

(xi) any n t0’the extent that the dividend constitutes income of that person;
(xii)......

(xiii) any fidelity or indemnity fund contemplated in section 10(1)(d)(iii); or
(xiv) a small business funding entity as contemplated in section 10(1)(cQ),
borrows a share in a listed company from another person; and

(b) a dividend is either announced or declared before that share is borrowed,

any amount paid by that person to that other person not exceeding that dividend in respect of that
borrowed share is deemed to be a dividend paid by that person for the benefit of that other person.

(3) For the purposes of this Part, where—

(a) a person that is contemplated in section 64F(1) acquires a share in a listed company
(or any right in respect of that share) from another person after a dividend is
announced or declared in respect of that share; and

(b) that acquisition is part of a resale agreement between the person acquiring that share
and that other person or to any other company forming part of the same group of
companies as that other person,
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that other person or other company is deemed to be the beneficial owner of that dividend.

(4) For the purposes of this section, “resale agreement” means the acquisition of a share by
any person subject to an agreement in terms of which that person undertakes to dispose of that share
or any other share of the same kind and of the same or equivalent quality at a future date.

64F. Exemption from tax in respect of dividends other than dividends in specie.—(1) Any
dividend is exempt from the dividends tax to the extent that it does not consist of a dividend in specie
if the beneficial owner is—

(@ a company which is a resident;

(b) the government of the Republic in the national, provincial or local sphere;

(©) a public benefit organisation approved by the Commissioner in terms of section 30(3);
(d) a trust contemplated in section 37A;

(e) an institution, board or body contemplated in section 10(1)(cA);

) a fund contemplated in section 10(1)(d)(i) or (ii);
(9) a person contemplated in section 10(1)(t);

2d in the Sixth Schedule,
dividends paid by that
gistered micro business
d does not exceed the

(h) a holder of shares in a registered micro business, as
paying that dividend, to the extent that the aggregatef@a
registered micro business to all holders of shares i
during the year of assessment in which that
amount of R200 000;

0] a small business funding entity as contempl n 10(1)(cQ);

(iA)

)] a person that is not a resident and, the end is a dividend contemplated in
paragraph (b) of the definition of “divideng@ in section 64D;

(k) a portfolio of a collective in me in securities;

0] any person to the ext t theddividend constitutes income of that person; or

(m) any person to the extent that the dividend was subject to the secondary tax on
companies;

(n) any fidelity of’

(0) a natur

received or accrued before,1 January 2014 is exempt from the dividends tax to the extent that the
dividend does not consist of a dividend in specie.

64FA. Exemption from and reduction of tax in respect of dividends in specie.—(1) Where
a company declares and pays a dividend that consists of a distribution of an asset in specie, that
dividend is exempt from the dividends tax to the extent that it constitutes a distribution of an asset in
specie if—

(@ the person to whom the payment is made has, by the date of payment of the dividend,
submitted to the company—

(i) a declaration by the beneficial owner in such form as may be prescribed by the
Commissioner that the portion of the dividend that constitutes a distribution of an
asset in specie would, if that portion had not constituted a distribution of an asset
in specie, have been exempt from the dividends tax in terms of section 64F; and

(i) a written undertaking in such form as may be prescribed by the Commissioner to
forthwith inform the company in writing should the circumstances affecting the
exemption applicable to the beneficial owner referred to in subparagraph (i)
change or the beneficial owner cease to be a beneficial owner;

(b) the beneficial owner forms part of the same group of companies, as defined in
section 41, as that company;
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(©) the dividend constitutes a disposal as contemplated in paragraph 51A of the
Eighth Schedule; or

(d) the dividend constitutes a disposal as contemplated in paragraph 67B(2) of the
Eighth Schedule.

(2) A company that declares and pays a dividend that consists of a distribution of an asset in
specie is liable for the dividends tax at a reduced rate in respect of the portion of the dividend that
constitutes the distribution of an asset in specie if the person to whom the payment is made has, by
the date of payment of the dividend, submitted to the company—

€) a declaration by the beneficial owner in such form as may be prescribed by the
Commissioner that the portion of the dividend that constitutes a distribution of an asset
in specie would, if that portion had not constituted a distribution of an asset in specie,
have been subject to that reduced rate as a result of the application of an agreement
for the avoidance of double taxation; and

(b) a written undertaking in such form as may be prescribed by the Commissioner to
forthwith inform the company in writing should the circumstances affecting the reduced
rate applicable to the beneficial owner referred to in paragraph (a) change or the
beneficial owner cease to be the beneficial owner.

64G. Withholding of dividends tax by companies declaring g
(1) Subject to subsections (2) and (3), a company that declares and
an amount of dividends tax from that payment calculated as con
the extent that—

ing dividends.—
dend must withhold

(a) the dividend consists of a distribution of an

(b) the dividend is not subject to the_divid by virtue of any STC credit
contemplated in section 64J having be

(2) A company must not withhold any divid
contemplated in subsection (1) if—

(@ the person to whom the pay

by the beneficial owner in such form as may be prescribed by the
r that the dividend is exempt from the dividends tax in terms of
S 64F; and

(bb) a ten undertaking in such form as may be prescribed by the Commissioner
to forthwith inform the company in writing should the circumstances affecting
the exemption applicable to the beneficial owner referred to in item (aa) change
or the beneficial owner cease to be the beneficial owner;

(b) the beneficial owner forms part of the same group of companies, as defined in
section 41, as the company that paid the dividend; or

(c) the payment is made to a regulated intermediary.

(3) A company must withhold dividends tax from the payment of a dividend contemplated in
subsection (1) at a reduced rate if the person to whom the payment is made has—

(a) by a date determined by the company; or

(b) if the company did not determine a date as contemplated in paragraph (a), by the date
of payment of the dividend,

submitted to the company—

(i) a declaration by the beneficial owner in such form as may be prescribed by the
Commissioner that the dividend is subject to that reduced rate as a result of the
application of an agreement for the avoidance of double taxation; and
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(ii) a written undertaking in such form as may be prescribed by the Commissioner to
forthwith inform the company in writing should the circumstances affecting the
reduced rate applicable to the beneficial owner referred to in subparagraph (i)
change or the beneficial owner cease to be the beneficial owner.

64H. Withholding of dividends tax by regulated intermediaries.—(1) Subject to
subsections (2) and (3), a regulated intermediary that pays a dividend that was declared by any other
person must withhold an amount of dividends tax from that payment calculated as contemplated in
section 64E except to the extent that—

€) the dividend consists of a distribution of an asset in specie; or

(b) the dividend is not subject to the dividends tax by virtue of any STC credit
contemplated in section 64J having been applied.

(2) A regulated intermediary must not withhold any dividends tax from the payment of a dividend
contemplated in subsection (1) if—

(a) the person to whom the payment is made has—
(i) by a date determined by the regulated intermediary; or

(iiy if the regulated intermediary did not determine date as contemplated in

submitted to the regulated intermediary—

(@aa) a declaration by the beneficial owner i
Commissioner that the dividend is
section 64F or that the payment is
beneficiary is another regulated.inter

ay be prescribed by the
e dividends tax in terms of
sting trust of which the sole

(bb)  a written undertaking in suc be prescribed by the Commissioner
ted intermediary in writing should the
circumstances affecting th ion applicable to the beneficial owner in

item (aa) change or owner cease to be the beneficial owner; or
(b) the payment is made ulated intermediary.

(3) A regulated intermediary must withhold dividends tax from the payment of a dividend
contemplated in subsection (1)

(@ the regulated intermediary; or

(b) intermediary did not determine a date as contemplated in
date of payment of the dividend,
submitted to the regulat ediary—

(i) a declaration by the beneficial owner in such form as may be prescribed by the
Commissioner that the dividend is subject to that reduced rate as a result of the
application of an agreement for the avoidance of double taxation; and

(ii) a written undertaking in such form as may be prescribed by the Commissioner to
forthwith inform the regulated intermediary in writing should the circumstances
affecting the reduced rate applicable to the beneficial owner referred to in
subparagraph (i) change or the beneficial owner cease to be the beneficial owner.

641. Withholding of dividends tax by insurers.—If a dividend, to the extent that the dividend
does not consist of a distribution of an asset in specie, is paid to an insurer as defined in section 29A,
the insurer must be deemed to be a regulated intermediary and the dividend must, to the extent that
the dividend is allocated to a fund contemplated in section 29A(4)(b), be deemed to be paid to a
natural person that is a resident by the regulated intermediary on the date that the dividend is paid to
the insurer.

64J. STC credit.—(1) A dividend paid by a company is not subject to the dividends tax to the
extent that—

(@ the dividend does not exceed the STC credit of the company; and

(b) the company has by the date of payment notified the person to whom the dividend is
paid of the amount by which the dividend reduces the STC credit of the company.
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(2) The STC credit of a company is an amount equal to the sum of—

(a) the amount by which the dividends accrued to that company as contemplated in
section 64B(3) during the dividend cycle ending on the day immediately before the
effective date, determined without regard to any dividend contemplated in
section 64B(3A), exceed the dividends declared during that cycle by that company as
contemplated in section 64B(2); and

(b) the dividends accrued to that company on or after the effective date—

(i) in respect of which the company received a notification from the person paying
the dividend of the amount by which the dividend reduces the STC credit of the
company that paid and declared that dividend; and

(i) if the notification contemplated in subparagraph (i) was received no later than the
date that the dividend is paid,

reduced by the dividends declared and paid by the company on or after the effective date.

(3) For purposes of subsections (1)(b) and (2)(b), the amount by which the STC credit of a
company is reduced is deemed to be equal to an amount which bears to the dividend paid by that
company to the person or company contemplated in those subsections the,same ratio as the amount
by which the STC credit of that company is reduced as a result of the 4 of that dividend to all
holders of shares in that company bears to the total dividend paid to‘al S of shares.

(4) In the determination of the STC credit of a company t sa as defined in
section 29A, the amount to be taken into account in terms of S n (2)(b) in respect of dividends
accrued to that company must be limited to dividends accried ar onstituting an asset in the
corporate fund of the company.

(5) The STC credit of a company on or after the t ersary of the effective date is deemed
to be nil.

(6) For the purposes of this section “dividen
of the definition of “dividend” in section 64

a dividend contemplated in paragraph (a)

(7) To the extent that any amou i s tax is not withheld by any person from the
payment of any dividend by that per f an inaccurate notification provided as
contemplated in subsection (1)(b) by'the company contemplated in that subsection, the company

amount to the Commi
dividend is paid by the
person.

at declared the dividend, unless the tax has been paid by any other

(b) If, in termsYof section 64EA(b), a company is liable for any amount of dividends tax in
respect of a dividend, that company must pay that amount to the Commissioner by the
last day of the month following the month during which that dividend is paid by the
company.

(c) If, in terms of this Part, a person is required to withhold any amount of dividends tax in
respect of a dividend, that person must pay that amount, less any amount refundable
in terms of section 64L or 64M, to the Commissioner by the last day of the month
following the month during which that dividend is paid by that person as contemplated
in section 64G or 64H.

(2A) If, in terms of this Part a person has—
€) paid a dividend; or

(b) received a dividend contemplated in paragraph (a) of the definition of “dividend” in
section 64D, other than a dividend derived from a tax free investment contemplated in
section 12T, that is exempt or partially exempt from dividends tax in terms of
section 64F or 64FA,

that person must submit a return in respect of that dividend to the Commissioner by the last day of the
month following the month during which the dividend is paid or received.
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@) ...

(4) Where a person—

(@ has, in terms of section 64G(3) or 64H(3), withheld dividends tax in accordance with a
reduced rate in respect of the payment of any dividend; or

(b) that is a company which was, in terms of section 64FA(2), liable for dividends tax at a
reduced rate in respect of the declaration and payment of any dividend,

that person must submit to the Commissioner any declaration—
(i) submitted to the person by or on behalf of a beneficial owner; and
(i) relied upon by the person in determining the amount of dividends tax so withheld,

at the time and in the manner prescribed by the Commissioner.

(6) If a person fails to pay any dividends tax within the required period, interest must be paid by
that person on the balance of the tax outstanding at the prescribed rate reckoned from the end of that
period.

@ .....
) .....
64L. Refund of tax in respect of dividends declar aid companies.—
(1) Notwithstanding the provisions of Chapter 13 of the Tax'Admini ion Act, if—
€) an amount is withheld by a comp e payment of a dividend in terms of

section 64G(1);

(b) a declaration contemplated in sub
dividend is not submitted t@ythe
subsection; and

(c) both the declaration /@nd the avritten undertaking contemplated in section 64G(2)(a)
or (3) are submitted the cOmpany within three years after the payment of the

—

ioni(2)(a) or (3) of that section in respect of that
ny by the date contemplated in the relevant

dividend in resp f y are made,
so much of that amount as ¥ 4@ ave been withheld had that declaration been submitted by the
date contemplated in the rele subsection is refundable to the person to whom the dividend was
paid.

(1A) If—
()

section 64G(1); and

(b) a rebate in respect of foreign taxes paid on that dividend should have been deducted
from that amount in terms of section 64N,

so much of that amount as would not have been withheld had that rebate been deducted from the
amount, is refundable to the person to whom the dividend was paid: Provided such rebate is claimed
within three years after the payment of the relevant dividend.

(2) Any amount that is refundable in terms of subsection (1) or (1A) must be refunded by the
company that withheld that amount to the person to whom the dividend was paid—

(a) from any amount of dividends tax withheld by that company within a period of one year
after the submission of the declaration contemplated in subsection (1)(c) or the claim
of a rebate contemplated in subsection (1A); or

(b) to the extent that the amount that is refundable exceeds the amount of dividends tax
withheld as contemplated in paragraph (a), from an amount recovered by the company
from the Commissioner in terms of subsection (3).

(3) Subject to subsection (4), if any amount is refundable to any person by a company in terms
of subsection (1) or (1A) and that amount exceeds the amount of dividends tax withheld as
contemplated in subsection (2)(a), the company contemplated in subsection (2) may recover the
excess from the Commissioner.
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(4) No amount may be recovered in terms of subsection (3) if the company submits the claim for
recovery to the Commissioner after the expiry of a period of four years reckoned from the date of the
payment contemplated in subsection (1)(a) or (1A)(a).

64LA. Refund of tax in respect of dividends in specie.— Notwithstanding the provisions of
Chapter 13 of the Tax Administration Act, if—

(@ dividends tax is paid by a company in respect of a dividend that consists of a
distribution of an asset in specie as a result of the company being unable to obtain the
declaration and written undertaking contemplated in section 64FA(1)(a) or (2) by the
date contemplated in that section; and

(b) both the declaration and the written undertaking are submitted to the company within
three years after the payment of the tax,

so much of the amount of dividends tax paid as would not have been payable had that declaration
and written undertaking been submitted by the date contemplated in section 64FA(1)(a) or (2) is
refundable to the company by SARS if claimed within three years of the date of payment of the tax.

64M. Refund of tax in respect of dividends paid by regulated intermediaries.—
(1) Notwithstanding the provisions of Chapter 13 of the Tax Administration Act, if—

(@ an amount is withheld by a regulated intermediary frons
terms of section 64H(1);

payment of a dividend in

(b) a declaration contemplated in subsection (2)(a)
dividend is not submitted to the regulated inte
relevant subsection; and

tion in respect of that
g'date contemplated in the

(©) both the declaration and the written under
or (3) are submitted to the regulated i ediary wi
of the dividend in respect of which t ar ,

emplated in section 64H(2)(a)
in three years after the payment

so much of that amount as would not have been h ad that declaration been submitted by the
date contemplated in the relevant subsection is r ble’to the person to whom the dividend was
paid.

(1A) If—

(@ an amount is withheldhby a regulated intermediary from the payment of a dividend in

amount, is refundable to person to whom the dividend was paid: Provided such rebate is claimed
within three years after the\payment of the relevant dividend.

(2) Any amount that is refundable in terms of subsection (1) or (1A) must be refunded by the
regulated intermediary contemplated in subsection (1)(a) or (1A)(a) from any amount of dividends tax
withheld by the regulated intermediary after the submission of the declaration as contemplated in
subsection (1)(c) or the claim of a rebate contemplated in subsection (1A).

64N. Rebate in respect of foreign taxes on dividends.—(1) A rebate determined in
accordance with this section must be deducted from the dividends tax payable in respect of a
dividend contemplated in paragraph (b) of the definition of “dividend” in section 64D.

(2) The amount of the rebate contemplated in subsection (1) is equal to the amount of any tax
paid to any sphere of government of any country other than the Republic, without any right of
recovery by any person, on a dividend contemplated in subsection (1).

(3) The amount of the rebate contemplated in subsection (2) must not exceed the amount of the
dividends tax imposed in respect of the dividend contemplated in subsection (1).

(4) For the purposes of this section, the amount of any tax paid as contemplated in
subsection (2) must be translated to the currency of the Republic by applying the exchange rate used
to convert the amount of the dividend in respect of which that tax is paid to the currency of the
Republic.
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(5) A company or regulated intermediary must obtain proof of any tax paid to any sphere of
government of any country other than the Republic and deducted from the dividends tax payable in
terms of this section, in the form and manner prescribed by the Commissioner.

3
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