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BILL

To provide for customs control of all vessels, aircraft, trains, vehicles, goods and
persons entering or leaving the Republic; to facilitate the implementation of
certain laws levying taxes on goods and of other legislation applicable to such goods
and persons; and for matters incidental thereto.
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Part 5
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Part 3
Simplified clearance and release of goods
Goods to which this Part may be applied
Application for simplified clearance
Simplified clearance requirements
Tax payable in respect of goods cleared in terms of this Part
Application of this Part to restricted and sectorally controlled goods
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Other matters
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Procedures for registration applications

608. General requirements

609. Consideration and decision of applications
610. Grounds for refusal of applications
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Part 4
Suspension or withdrawal of registration

Grounds for suspension or withdrawal of registration
Process
Communication of decisions to suspend or withdraw registration

Part 5
General matters

Provision of security

Transfer of registration certificates

Change of circumstances on which application for registration was granted
Consequences of expiry, suspension or withdrawal of registration

Customs authority’s powers following expiry, suspension or withdrawal of
registration

Rules to facilitate implementation of this Chapter

Offences in terms of this Chapter
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I ntroductory provisions
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Purpose of this Chapter
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Licensing of cross-border transmission lines, pipelines, cable-cars and
conveyor belts

Licensing of carriers

Licensing of customs brokers
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Part 2
Procedures for all applications

General requirements
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Part 4
Renewal of licences

Application for renewal of licences
Additional grounds for refusing applications for renewal
Issuing of renewed licences

Part 5
Amendment of licences
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Application for amendment of licence

Issuing of amended licences
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Process
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Part 6
Suspension or withdrawal of licences

Grounds for suspension or withdrawal of licences
Process
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Part 7
General matters
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Customs authority’s powers following expiry, lapsing, suspension or with-
drawal of licence

Transfer of licences

Rules to facilitate implementation of this Chapter

Offences in terms of this Chapter

CHAPTER 30
ACCREDITATION

Purpose of this Chapter

Application for accredited client status

Consideration and decision of applications

Criteriafor accredited client status

Communication of decisions on applications
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Conditions
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CHAPTER 31
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COMMISSIONER

Purpose of this Chapter
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Persons from whom security may be required
Time when security may be required
Determination of amount of security
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Security details
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Rules to facilitate implementation of this Chapter

CHAPTER 32
RECOVERY OF DEBT UNDER THIS ACT

Purpose of this Chapter

Money owed to Commissioner constitutes debt payable for credit of National
Revenue Fund

Recovery of debt

Recovery of debt from agent

Liability of person managing juristic entity
Under-recovery of debt

Debt recovered from security
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Payment of debt in instalments
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Rules to facilitate implementation of this Chapter
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carriages or vehicles

Issuing of warrants for purposes of this Part
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Part 3
Stopping, calling on and searching of persons

716. Stopping or calling on persons
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718. Frisk searches

719. Externa bodily searches

720. Interna bodily searches

721. Issuing of warrants for purposes of this Part

Part 4
Powers of inspection, sampling, investigation and sealing

722. Inspection of goods

723. Production of goods for inspection

724. Sampling of goods

725. Carrying out of certain actions in relation to goods and samples by other
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Powers of arrest
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Part 8
Other matters

This Chapter not precluding customs officers from assisting in prosecution of
offences

Production of customs certificate on registration of imported motor vehicles
Rules to facilitate implementation of this Chapter

Offences in terms of this Chapter
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Purpose and application of this Chapter
Part 1
Detention of goods
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Detention of counterfeit goods
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Place of detention

Period of detention

Termination of detention
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Seizure of goods
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Part 1
Prohibited goods

Prohibited goods

Clearance of prohibited goods

Detention of prohibited goods

Certain prohibited goods excluded from detention
Notice of detention

Place where detained goods may be kept
Termination of detention

Disposal of detained prohibited goods
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Detention of suspected counterfeit goods
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Detention of suspected counterfeit goods in absence of prior approved application

808.
8009.
810.

811.
812.
813.
814.
815.
816.
817.
818.
8109.

820.
821.
822.
823.

Discovery of suspected counterfeit goods
Application for detention of suspected counterfeit goods
Consideration of applications

Part 3
Procedures for detained suspected counterfeit goods

Inventory of detained goods

Furnishing of personal details of affected parties to right-holders
Furnishing of samples of detained goods to right-holders
Burden on right-holders to protect their rights

Removal of detained goods to counterfeit goods depots

Court applications by right-holders

Finding by court that detained goods are counterfeit goods
Finding by court that detained goods are not counterfeit goods
Discharge of goods from counterfeit goods depots
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Purpose of this Part

Appeal against decisions
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How and when to appeal

Time within which appeals must be decided
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Lapsing of appeals

Rules to facilitate implementation of this Part
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Application for voluntary disclosure relief
Requirements for voluntary disclosure relief
Procedure following receipt of voluntary disclosure application
Granting of applications

Refusal to grant application
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CHAPTER 39
ADMINISTRATIVE PENALTIES
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Administrative penalties for breaches of this Act
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Part 2
Other administrative penalties

Termination of seizure and withdrawal of confiscation penalties
Missing goods penalties for goods to be confiscated

Part 3
General matters

Applicability of Chapter 37 proceedings
Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter

CHAPTER 40
JUDICIAL MATTERS
Part 1
Offences and penalties

Categories of offencesin terms of thisAct

General Category 1 offences

General Category 2 offences

Offences committed at places of entry or exit outside Republic
Penalties for Category 1 offences

Additional punitive powers of courtsin criminal proceedings
Penalties for Category 2 offences

Liability of registered agents and of persons managing juristic entity
Liability of ordinary employees of juristic entity

Part 2
Other judicial matters

Civil action arising from this Act and special procedures for debt collection
through civil processes

Advance notice of judicia proceedings against Minister, Commissioner,
customs authority, customs officers, SARS officials or State

Limitation of period for institution of judicial proceedings against Minister,
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Admissibility of certain certificates and statements in documents
Jurisdiction of magistrate’'s court

Formal inquiries

Publication of names of offenders

CHAPTER 41
MISCELLANEOUS MATTERS
Part 1
Regulations, rules and guidelines

Regulations

Rules

Consultative processes before promulgation of rules

Guidelines

Manner of promulgation of rules

Departure from, and condonation of non-compliance with, rules, conditions
and requirements

Part 2
Cross-cutting provisions

Extension of timeframes or periods and postponement of dates

Shortening of minimum timeframes or periods

Sworn or solemn declarations

Timeframes for compliance with requests by customs authority

Methods of conveying or sending decisions and documents

Electronic submission of documents or communications

Burden of proof in relation to documents or communications

Documents transmitted or submitted and oaths and affirmations made outside
Republic

Factors to be taken into account when considering exemptions, authorisations,
permissions, approvals, recognitions and other special dispensations

When tax matters must be considered to be in order

Exemptions, authorisations, permissions, approvals, recognitions and direc-
tions

Record keeping systems

Submission of documents through representatives

Publication of international agreements to which Republic is party

Import and export statistics

Liability for damage, loss or expenses

Legal status of footnotes

Interpretive notes

Part 3
Transitional provisions

Interpretation of this Part

Application of this Act, Customs Duty Act and Excise Duty Act as from
effective date

Continuation of measures under existing 1964 Act for purposes of this Act,
Customs Duty Act and Excise Duty Act

Continued application of 1964 Act on and after effective date in relation to
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Continuation of measures under 1964 Act for purposes of goods and persons
referred to in section 929(1)

Continuation of existing customs registrations
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932. Continuation of existing excise registrations

933. Continuation of existing customs licences

934. Continuation of existing excise licences

935. Continuation of accredited status granted before effective date in terms of 1964
Act

936. Continuation of approvals granted before effective date in terms of 1964 Act to
right-holders for customs protection against counterfeit goods

937. Continuation of security given before effective date in terms of 1964 Act

938. Administrative and judicial proceedings

939. Investigations

940. Continuation of certain international agreements

941. Referencesin legislation to Customs and Excise Act, 1964

942. Rules to facilitate transition and to address unforeseen or unintended
consequences, anomalies or incongruities

943. Commencement of Chapters 22 and 38

944. Short title and commencement

PREAMBLE

WHEREAS current customs legislation has not kept pace with technological advances
and does not fully reflect the modern standards of the Revised Kyoto Convention and
other related international instruments to which the Republic has assented,;

AND WHEREAS the Revised Kyoto Convention and these other related international
instruments serve asamodel framework for modern, efficient and cost-effective customs
control and simplified customs procedures and formalities;

AND WHEREAS there is aneed for establishing a new legislative framework for the
further development and reform of customs legislation in an open and democratic
society;

AND WHEREAS the mere amendment of current legislation will not achieve the
desired result of modernisation and transformation of customs legislation and the
simplification of customs procedures and formalities;

AND WHEREAS customs administration plays a critical role within the context of
international trade and tourism in ensuring effective controls that secure revenue
recovery, facilitation of legitimate trade and protection of society at large;

AND WHEREAS customs procedures and formalities should be efficient, transparent
and predictable for carriers, importers, exporters, traders, travellers and other persons
involved in or affected by customs procedures and formalities and not impede | egitimate
international trade, economic competitiveness and the movement of people and goods
across national boundaries;

AND WHEREAS a new legidative framework must achieve a balance between
effective customs control, the secure movement of goods and people into and from the
Republic and the facilitation of trade and tourism;

AND WHEREAS there is aneed to establish legislation that can serve asa* platform”
for the implementation of various other laws that impose taxes on goods, and laws that
prohibit, restrict or control the import or export of certain goods,

E IT THEREFORE ENACTED by the Parliament of the Republic of South Africa,
as follows.—
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CHAPTER 1
INTERPRETATION, APPLICATION AND ADMINISTRATION OF THIS ACT
Part 1
I nterpretation of this Act
Definitions

1. (1) In thisAct, unless the context otherwise indicates—
“accompanied baggage”, in relation to a person entering or leaving the Republic,
means all goods which a person has on or physically with him or her when
processed through customs at the place of entry or exit through which that person
enters or will leave the Republic;?
“accredited”, in relation to a person, indicates that that person is a registered
person or licensee and that an accredited client status certificate has been issued in
terms of Chapter 30 to that person;
“administrative penalty” means a penalty of any of the types stated in section
874;
“agent”, in relation to—
(a) an importer, means a person located in the Republic2 who represents in the
Republic an importer not located in the Republic;
(b) an exporter, means a person located in the Republic who represents in the
Republic an exporter not located in the Republic;
(c) a carrier, means a person located in the Republic who represents in the
Republic a carrier not located in the Republic; or
(d) anowner of goods, means a person located in the Republic who representsin
the Republic an owner of goods not located in the Republic;
but does not include a licensed customs broker providing a service as customs
broker on behalf of an importer, exporter, carrier or owner;
“aircraft” means a craft of any kind whatsoever which is capable of flying,
whether self-propelled or not, and includes its fittings and furnishings and any
apparatus or equipment fitted on or to it;
“air cargo depot”3 means premises whether within a customs airport or
elsewhere—
(@) whereair cargo is—
(i) recelved, packed or unpacked, or consolidated for export, or
deconsolidated for delivery; and
(ii) temporarily stored; and
(b) from where air cargo is—
(i) released for home use or a customs procedure; or
(ii) removed to an air cargo terminal;
“air cargo terminal” means premises within a customs airport where air cargo
is—
(a) off-loaded from, or loaded on board, foreign-going aircraft; and
(b) temporarily stored after being off-loaded or before being loaded,;
“air travellers terminal” means premises within a customs airport where
travellers and crew—
(a) board, or disembark from, foreign-going aircraft; and
(b) are processed for purposes of passenger control before boarding, or after
disembarking from, foreign-going aircraft,

1. Thisincludes all items booked as a person’s baggage or excess baggage irrespective of whether that
baggage accompanied, or is to accompany, that person on the same vessel, aircraft, train or vehiclein
which that person entered or isto leave the Republic or whether that baggage arrived, or isto be sent,
on aseparate vessel, aircraft, train or vehicle. It also includes any goods bought or acquired by aperson
from atax free shop at the place of entry after having entered the Republic. The only condition is that
the traveller must have the goods on or physically with him or her when processed through Customs.
Baggage which is not with the traveller when processed through Customs is ‘‘unaccompanied
baggage” as defined.

2. See section1(3)(a).

3. Previously referred to in the Customs and Excise Act, 1964, as a degrouping depot.

10

15

20

25

30

35

40

45



37

and includes—

(i) all transit areas through which travellers and crew must proceed to or from
foreign-going aircraft; and

(if) al facilities used for or in connection with the operation of the terminal;

“air waybill” means a document issued by an air carrier or other person duly

authorised by an air carrier to transport, or to arrange the transport, of cargo to a

particular destination on board an aircraft, and which servesas proof that the

carrier or other person—

(a) has received the cargo; and

(b) has undertaken to transport, or to arrange the transport of, the cargo on the
terms and conditions stated or referred to in the document;

“assessment”, in relation to tax, means a determination by the customs authority

intermsof atax levying Act of the taxability of goods, and if taxable, of the amount

of tax payable on those goods in terms of that Act;

“ATA carnet” means an internationally accepted customs clearance document

which—

(8 may in terms of an international clearance arrangement be used in the
Republic as a clearance declaration for clearing goods, excluding means of
transport, identified in the document for—

(i) the temporary admission procedure; or
(ii) the temporary export procedure; and

(b) iscovered by aguaranteefor any tax that may be, or may become, payable on
such goods,

“bill of lading” means a document issued by a sea carrier or other person duly

authorised by a sea carrier to transport, or to arrange the transport of, cargo to a

particular destination on board avessel and which serves as proof that the carrier or

other person—

(a) has received the cargo; and

(b) has undertaken to transport, or to arrange the transport of, the cargo on the
terms and conditions stated or referred to in the document;

“breach”, inrelation to thisAct or atax levying Act, means any of the following

acts or omissions whether or not that act or omission is an offence in terms of this

Act or atax levying Act:

(a8 A contravention of or failure to comply with a provision of thisAct or a tax
levying Act;

(b) a contravention of or failure to comply with a term or condition of any
registration, licence, accreditation, release, authorisation, permission, ap-
proval, exemption, instruction, direction or recognition issued or given in
terms of thisAct or atax levying Act;

(c) afailureto comply with adirection or instruction of the Commissioner, the
customs authority or acustoms officer interms of thisAct or atax levying Act;
or

(d) anevasion of, or any act or omission aimed at evading, aprovision of thisAct
or a tax levying Act or a term or condition of any registration, licence,
accreditation, release, authorisation, permission, approval, exemption, in-
struction, direction or recognition issued or given in terms of thisAct or atax
levying Act;

“break bulk cargo” means general cargo transported on board a vessdl, railway

carriage or vehicle in separate packages or as loose items that are not packed, but

excludes cargo transported in containers;

“bulk cargo” means a large quantity of unpacked dry or liquid homogeneous

cargo transported loose in the hold or cargo space of a vessel, railway carriage or

truck;

“bulk sea cargo terminal” means premises within a customs seaport where bulk

cargo is—

(a) off-loaded from, or loaded on board, foreign-going vessels; and

(b) temporarily stored after being off-loaded or before being loaded,

but excludes a special sea cargo terminal handling bulk cargo of a specific type;

“bus” means a vehicle with a seating capacity to carry more than 15 passengers;

“calendar day” means any one of the seven days of a week;

“calendar year” meansayear fromthefirst day of January in ayear to thelast day

of December in that year;
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“cargo”, in relation to a vessel, aircraft, railway carriage or vehicle, means any
goods on board, or to be loaded on board, or off-loaded from, a vessel, aircraft,
railway carriage or vehicle, but excludes—

(a) stores, and

(b) the accompanied and unaccompanied baggage of travellers and crew
members,

‘““cargo reporter”, in relation to cargo on board, or to be loaded on board, or
off-loaded from, a vessel or aircraft, means a person who in terms of a contract of
carriage concluded by that person with the consignor of the cargo or any other
interested person isresponsible for the delivery of the cargo, whether that personis
the carrier who actually transports the cargo or a customs broker4 who arranged the
transport of the cargo;

““cargo status”, in relation to cargo imported into or to be exported from the

Republic by sea, means any of the following symbols used for indicating the form

in which the cargo is imported or to be exported:

(@ *“FCL” for indicating that the cargo is contained in an FCL container or FCL
(groupage) container;

(b) “LCL” for indicating that the cargo is contained in an LCL container;

(c) “Break Bulk” for indicating that the cargo isin break bulk; or

(d) “Bulk” for indicating that the cargo is bulk;

“carrier” means—

(a) ashipping line, airline or other person carrying on business by transporting
goods or travellers by sea or air for reward,;

(b) aperson carrying on business by transporting goods or travellers by rail for
reward;

(c) aperson carrying on business by transporting goods by truck or travellers by
bus for reward; or

(d) aperson who—

(i) conducts a business involving the selling or leasing of goods or the
dealing in goods in any other manner, or the packing, repairing,
reconditioning, processing or producing of goods; and

(if) inthe course of conducting that business transports those goods,

“clear”—

(a) means submitting to the customs authority in accordance with this Act a
clearance declaration complying with thisAct in order to obtain the release of
goods for home use or a customs procedure;> and

(b) includes amending a submitted clearance declaration to the extent necessary
to validate the declaration if the declaration does not fully comply with this
Act;®

“clearance declaration” means any of the documents referred to in section 164

which may in terms of this Act be submitted to the customs authority for the

purpose stated in section 163;

“coasting vessel”” means a domestic vessel operated by a carrier and engaged in

the transportation of cargo between seaports within the Republic, but excludes a

foreign-going vessel which—

(&) whilst on a voyage to its end destination in the Republic engages in such
transportation during that part of the voyage in the Republic; or

(b) whilst on a voyage to a destination outside the Republic engages in such
transportation during that part of the voyage in the Republic;

“combination sea cargo terminal” means premises situated within a customs

seaport where both break bulk cargo and cargo in containers are—

(a) off-loaded from, or loaded on board, foreign-going vessels, and

(b) temporarily stored after being off-loaded or before being loaded,;

“Commissioner” means the Commissioner for the South African Revenue

Service;

“compensating products” means products obtained from the processing” of—

(a) goods exported from the Republic under the outward processing procedure;
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4. See paragraph (b) of the definition of ** customs broker” .

5. The reference here to customs procedure includes clearance for export as the export of goods from the
Republic is a customs procedure. See definition of ** customs procedure” .

6. See sections 171 and 172.

7. See definition of *processing”.
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(b) imported goods under the inward processing procedure; or

(c) imported goods under the home use processing procedure,

and includes products not solely obtained from such exported or imported goods, as

may be determined in terms of a tax levying Act;

““confiscate™, in relation to goods, means to divest a person of ownership of goods

and to vest ownership of the goods in the state;

“container” means a receptacle, holder, tank or similar movable article—

(a) specially designed and equipped for containing goods for transport by more
than one mode of transport without intermediate unloading and rel oading of
the contents;

(b) of adurable nature intended for repeated use;

(c) capable of being sealed; and

(d) which has an internal volume of not less than one cubic metre;

and includes a demountable body;

“container depot” means premises, whether situated within a customs seaport or

elsewhere—

(@) where containers are—

(i) received;
(if) packed or unpacked; or
(iii) temporarily stored;

(b) from where containers or the unpacked contents are delivered—

(i) toconsignees upon clearing and release of the contents for home use; or
(ii) for the carrying out of a customs procedure upon clearing and release of
the contents for that customs procedure; and

(c) where goods are received for packing into containers;

““container terminal” means premises, whether situated within a customs seaport

or elsawhere—

(a) where packed and empty containers are received;

(b) from where packed containers are delivered—

(i) to container depots;
(if) directly to consignees upon clearing and release of the contents for home
use; or
(iii) for acustoms procedure upon clearing and release of the contentsfor that
customs procedure; and

(c) where packed and empty containers are temporarily stored after being
received or before being delivered;

“Convention on Temporary Admission” means the Convention on Temporary

Admission (Istanbul, 26 June 1990);

“Counterfeit Goods Act”” means the Counterfeit GoodsAct, 1997 (Act No. 37 of

1997);

“court” includes atax court as defined in the Tax Administration Act in relation to

a matter within the jurisdiction of that court;

“CPD carnet” means an internationally accepted customs clearance document

which—

(8 may in terms of an international clearance arrangement be used in the
Republic as a clearance declaration for clearing means of transport identified
in the document for—

(i) the temporary admission procedure; or
(if) the temporary export procedure; and

(b) iscovered by aguaranteefor any tax that may be, or may become, payable on
such means of transport;

“crew” or “crew member”, inrelation to avessdl, aircraft, train, railway carriage

or vehicle, means—

(a) theon-board operator of thevessdl, aircraft, train, railway carriage or vehicle;
or

(b) any other persontravelling on board the vessdl, aircraft, train, railway carriage
or vehicle for the purpose of performing work on board the vessel, aircraft,
train, railway carriage or vehicle in the course of its journey,
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but excludes a person referred to in paragraph (a) or (b) on board a small vessel,

light aircraft or vehicle used as a private means of transport;8

*“cross-border cable car” means a cable car by way of which goods are imported

into or exported from the Republic;

““cross-border conveyor belt” means a conveyor belt by way of which goods are

imported into or exported from the Republic;

““cross-border pipeline” means a pipeline through which liquid or gas commodi-

ties are imported into or exported from the Republic;

““cross-border railway carriage” means a coach or wagon which—

(a) formspart of across-border train that will transport goods or travellers out of
the Republic, and includes a coach or wagon scheduled to form part of a
cross-border train that will transport goods or travellers out of the Republic; or

(b) forms part of across-border train that transported goods or travellers into the
Republic, and includes a coach or wagon which formed part of a cross-border
train that transported goods or travellersinto the Republic and from which the
goods have not yet been unloaded or the travellers have not yet disembarked;

““cross-border train” means a train on, or scheduled for, a voyage—

(a) from aplace outside the Republic to a destination inside the Republic; or

(b) from aplace inside the Republic to a destination outside the Republic;

““cross-border transmission line”, in relation to electricity, means atransmission

line through which electricity isimported into or exported from the Republic;

“customs airport” means an airport designated as a place of entry or exit for

aircraft and for persons and goods on board aircraft;

“Customs and Excise Act, 1964” means the Customs and Excise Act, 1964 (Act

No. 91 of 1964);

““customs authority” means—

(@) the Commissioner; or

(b) acustomsofficer, but only if and to the extent that a power or duty assigned to
the customs authority in terms of this Act has been delegated to that officer in
terms of section 19;

“customs broker” means a person carrying on business in the Republic by—

(a) submitting on behalf of other persons clearance declarations for reward to
clear goods for home use or a customs procedure, excluding—

(i) a person who as the registered agent in the Republic of an importer,
exporter, owner or carrier of goods not located in the Republic® submits
a clearance declaration on behalf of that importer, exporter, owner or
carrier; or

(ii) a licensed carrier located in the Republic who submits a clearance
declaration on behalf of a person whose goodsthat carrier istransporting;

(b) arranging on behalf of other persons for reward the receipt, delivery or
transport of goods imported into or to be exported from the Republic;

(c) arranging on behalf of other persons for reward the consolidation or
deconsolidation of goodsimported into or to be exported from the Republic or
consolidating or deconsolidating such goods on behalf of other persons for
reward; or

(d) handling on behalf of other persons for reward the formalities relating to the
import into or the export from the Republic of goods;

*“customs code” means an identification symbol consisting of figures, letters or

other characters allocated by the customs authority—

(a) interms of section 612(1)(c) to aregistered person;

(b) interms of section 641(1)(d) to—

(i) any licensed premises;
(ii) alicensed cross-border transmission line, pipeline, cable-car or conveyor
belt; or
(iii) alicensed carrier or customs broker;
(iv) any other premises, facility or person licensed for apurposereferredtoin
section 634(1), (2) or (3); or
(c) to any other person, matter or thing for purposes of thisAct or atax levying
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8. For determining when a vessel, aircraft or vehicle qualifies as a small vessel, light aircraft or vehicle
used as a private means of transport, see section 903(1)(n).
9. See section 1(3)(a).
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“customs control” means control in terms of this Act;
*“customs controlled area” means—
() an area, premises or facility listed in section 43(1) as a customs controlled
area; or
(b) an area designated in terms of section 43(2) as a customs controlled area;
“Customs Duty Act” means the Customs Duty Act, 20.... (Act No. ....... of ...... )i
“Customs Office”” means an office established or designated as a customs officein
terms of section 14(1)(a);
“customs officer”” means a person designated by the Commissioner in terms of
section 10(1) as a customs officer;
*““customs procedure’ means any conduct listed below involving goods imported
into or to be exported from the Republic which may commence and be carried out
only in accordance with this Act:
(8 The national transit procedure;
(b) theinternational transit procedure;
(c) the excise warehouse transit procedure;
(d) the transhipment procedure;
(e) thetemporary admission procedure;
(f) the warehousing procedure;
(g) thetax free shop procedure;
(h) the stores procedure;
(i) the export procedure;
() thetemporary export procedure;
(K) theinward processing procedure;
() the home use processing procedure; or
(m) the outward processing procedure;
“customs seaport” means a seaport designated as a place of entry or exit for
vessels and for persons and goods on board vessels;
“Customs Tariff” means the Customs Tariff referred to in section 7 of the
Customs Duty Act;
“customs value™, in relation to goods, means the value of goods for customs
purposes as calculated in accordance with Chapter 7 of the Customs Duty Act;
“damage” 19, in relation to goods, includes any deterioration or spoiling of goods
dueto any act or omission without rendering the goods commercially valueless, but
excludes stealing of goods;
“declare” 11, in relation to goods, means—
(a) to disclose goods to the customs authority; and
(b) to provide the customs authority with all information relating to the goods
required by the customs authority for purposes of this Act, including any
information necessary to determine whether—
(i) the goods aretaxable, and, if so, to assess any tax payable on the goods;
(if) the goods are goods that must be cleared for home use or a customs
procedure;
(iii) the goods are not prohibited, restricted, sectoraly controlled or
counterfeit goods; and
(iv) the goods may be released for home use or the customs procedure for
which the goods were cleared;
“delegation”, in relation to a duty that must be performed, includes an instruction
or reguest to perform or to assist in performing the duty;
“demountable body” means a load compartment which has no means of
locomotion and which is designed to be transported on, or as a detachable part of,
aspecially adapted vehicle, and includes a swap-body which isaload compartment
designed for combined road and rail transport;
“depot” means—
(a) acontainer depot;
(b) an air cargo depot; or
(c) aninternational postal clearance depot;
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10. It isto be noted that “damage” retains its ordinary grammatical meaning and that the definition, by
using the word ““includes’, merely extends, and not replaces, the ordinary grammatical meaning.

11. The notion of “declaring” goods does not imply “‘clearing”” the goods for home use or a customs
procedure. The declaration or disclosure of goods to a customs officer may (but not necessarily) lead
to the clearance of the goods depending on the value of the goods, the nature of the goods, etc.
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“destroy”, in relation to goods, includes an act or occurrence that renders goods

commercially valueless;12

“detain”, in relation to goods, means restrict the movement or handling of goods

pending a decision concerning the goods in terms of thisAct, atax levying Act or

other legislation applicable to the goods;

“divert for home use”, in relation to any of the following categories of goods,

means acquiring, purchasing, handling, transporting, storing, keeping, selling,

trading in, utilising, processing, disposing of or in any other way dealing with the
goods as if the goods are in free circulation:

(a) Goods imported into the Republic—

(i) that are required to be cleared but that have not been cleared either for
home use or a customs procedure; or
(if) that have been cleared for home use but not released for home use; or

(b) goods under a customs procedure3® including compensating products

under—
(i) theinward or outward processing procedure; or
(if) the home use processing procedure that are not in free circulation;4

“document” includes—

(a) any instrument, whether paper-based or from any other material, on or in
which there—

(i) iswriting;
(if) areimages; or
(iii) are perforations which have meaning;

(b) any instrument from which writing, sounds or images can be reproduced or
retrieved with or without the aid of any device; or

(c) any computer, computer hardware or other device containing electronically
stored information or from which electronically stored information is
retrievable;

“domestic tax”, in relation to goods, means—

(a) vaue-added tax imposed in terms of the Value-added Tax Act, other than
value-added tax falling within the definition of “‘import tax’;

(b) an excise duty, fuel levy, Road Accident Fund levy or environmental levy
imposed in terms of the Excise Duty Act, other than an excise duty, fuel levy,
Road Accident Fund levy or environmental levy falling within the definition
of “import tax’’; or

(c) any tax, levy or duty imposed on goods in terms of another tax levying Act,
other than any tax, levy or duty falling within the definition of ““‘import tax’’;

“domestic vessel” means any vessal at a seaport, harbour or other place in the

Republic or in the territorial waters of the Republic which is not a foreign-going

vessel;

“due date” means, in relation to—

(8) anadministrative penalty, the date on or before which the penalty must be paid
in terms of Chapter 39; or

(b) any other amount owed to the Commissioner in terms of this Act, the date
specified for payment in a notice demanding payment of the amount;

“enforcement function™, in relation to the customs authority or a customs officer,

means a power or duty assigned to the customs authority in terms of thisAct or a

tax levying Act or assigned or delegated to a customs officer in terms of thisAct or

atax levying Act—

(a) toimplement and enforce thisAct or atax levying Act; or

(b) toassistintheimplementation or enforcement of other legislation referred to
in Chapter 35 or 36;

“enter”, in relation to the Republic, means—

(a) inthe case of avessel or goods or persons on board a vessel, when the vessel
crosses into the territorial waters of the Republic;

(b) in the case of an aircraft or goods or persons on board an aircraft, when the
aircraft crosses into the airspace above the Republic;

12. It isto be noted that “destroy” retains its ordinary grammatical meaning and that the definition, by

using the word ““includes’, merely extends, and not replaces, the ordinary grammatical meaning.

13. Goods come under a customs procedure when cleared for that customs procedure. See provisions on

commencement of customs procedures in Chapters dealing with each customs procedure.

14. See section 445.
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(c) inthecaseof across-border train or goods or persons on board a cross-border
train, when the train crosses the border into the Republic;

(d) in the case of a vehicle or goods or persons on board a vehicle, when the
vehicle crosses the border into the Republic;

(e) in the case of electricity, when the electricity is transmitted through a
transmission line into the Republic;

() in the case of goods in a cross-border pipeline, when the goods cross the
border through the pipeline into the Republic;

(9) inthe case of goods on a cross-border cable car or conveyor belt, when the
goods cross the border on the cable car or conveyor belt into the Republic; or

(h) inthe case of aperson onfoot or goods that such aperson haswith him or her,
when that person crosses the border into the Republic,

and includes when trains, vehicles, goods or persons are regarded in terms of

section 34(2)(c) to have entered the Republic;

“Excise Duty Act” means the Excise Duty Act, 1964 (Act No. 91 of 1964);

“excise warehouse” has the same meaning as assigned to it in the Excise Duty

Act;

“excise warehouse transit™ or ““‘excise warehouse transit procedure” meansthe

customs procedure described in section 221;

“exporter” 15> means—

(a) inrelation to goods exported or to be exported from the Republic, the person
who exported, isin the process of exporting or intends to export those goods
from the Republic; or

(b) inrelationto goodsexported or to be exported to the Republic, the person who
exported, isin the process of exporting or intends to export those goods to the
Republic,

and includes—

(i) aperson who at the time when the goods are exported or in the process of
being exported from or to the Republic—
(aa) isthe owner of the goods,
(bb) carries the risk in respect of the goods; or
(cc) is beneficialy interested in the goods in any way whatsoever;

(if) aperson who actually transports or attempts to transport the goods out of or

into the Republic, except when that person is—

(aa) alicensed carrier;

(bb) acarrier not located in the Republic and represented in the Republic

by aregistered agent; or
(iii) aperson who represents, or pretendsto be or to represent, a person referred to

in paragraph (a) or (b) or paragraph (i) or (ii), except when that person is a
licensed customs broker who as a customs broker represents a person referred
to in any of those paragraphs;

“export from the Republic”, in relation to goods, means transporting, taking,

sending or removing goods out of the Republic, subject to sections 2(a) and 30;

“export procedure” means the customs procedure described in section 362;

“export tax”” means—

(a) an export duty imposed in terms of the Customs Duty Act on goods exported
from the Republic; or

(b) any other tax, levy or duty on goods exported from the Republic;16

“export to the Republic”, in relation to goods, means taking, sending or

transporting goods from outside the Republic to a destination inside the Republic;

“FCL container” means a container containing goods consigned from more than

one consignor to a single consignee;

“FCL (groupage) container” means a container containing goods consigned

from more than one consignors to more than one consignees;

“final judgement” means—

(a) ajudgement given or confirmed by a court of final instance; or
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15. “Exporter” isused in two sensesin the Act. Firstly, as a person who exports goods from the Republic
to another country, and, secondly, as a person who exports goods from another country to the
Republic. See definitions of *‘ export from the Republic” and ‘“ export to the Republic”.

16. Such asthe levy on diamonds exported from the Republic in terms of the Diamond Export Levy Act,
2007(Act No. 15 of 2007). It is to be noted that no export duty has been imposed in terms of the
Customs and Excise Act on goods exported from the Republic.
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(b) ajudgement given by another court if thetime for noting an appeal against the
judgement to a higher court has expired and no appeal has been lodged;
“fixed amount penalty” means an administrative penalty of atype referredtoin

section 876;

“foreign-going aircraft” means—

(a) an aircraft at an airport, landing strip or other place in the Republic if that
aircraft—

(i) hasarrived at that airport, landing strip or other place in the course of a
voyage from outside the Republic to a destination or destinations inside
the Republic, whether that airport, landing strip or other place is that
destination or one of those destinations or a stopover on itsway to that or
any of those destinations; or

(if) isscheduled to depart from that airport, landing strip or other placein the
course of a voyage to a destination outside the Republic, whether that
airport, landing strip or other place is its place of departure to that
destination or astopover or one of several stopoversin the Republic from
where it will depart in the course of that voyage;

(b) an aircraft in the airspace above the Republic on a voyage referred to in
paragraph (a)(i) or (ii); or

(c) an aircraft on a voyage from a place outside the Republic to a destination
outside the Republic—

(i) passing through the airspace above the Republic; or

(i) making a stopover at any airport, landing strip or other place in the
Republic;

“foreign-going vessel”” means—
(@) avessd at a seaport, harbour or other place in the Republic if that vessel—

(i) has arrived at that seaport, harbour or other place in the course of a
voyage from outside the Republic to a destination or destinations inside
the Republic, whether that seaport, harbour or other place is that
destination or one of those destinations or a stopover on itsway to that or
any of those destinations; or

(i) is scheduled to depart from that seaport, harbour or other place in the
course of a voyage to a destination outside the Republic, whether that
seaport, harbour or other place isits place of departureto that destination
or a stopover or one of several stopoversin the Republic from where it
departs in the course of that voyage;

(b) avessd in the territorial waters of the Republic on a voyage referred to in
paragraph (a)(i) or (ii); or

(c) avessd onavoyagefrom aplace outside the Republic to adestination outside
the Republic—

(i) passing through the territorial waters of the Republic; or

(i) making a stopover at any place in the Republic;

“free circulation” means—
(a) inrelation to goods imported into the Republic, that the goods—

(i) have been released for home use and that the release for home use was
unconditional or, if conditional, has due to compliance with the condition
become unconditional; or

(i) fall within acategory of goodsreferred to in section 91(2)(e), (g), (h), (i)
or (j) and are alowed into the Republic free from customs control subject
only to customs verification that the goods fall within that category;

(b) in relation to products obtained from the processing of imported goods
conditionally released for home use processing,” that—

(i) the products have been produced in compliance with the conditions
subject to which the imported goods were released for home use
processing and that the release of the imported goods for home use
processing has due to such compliance become unconditional; and

(ii) no tax levying Act prevents the products from being deat with in
accordance with section 445(1)(a) or (b);

17. See section 442.

10

15

20

25

30

35

40

45

50

55



45

(c) inrelation to goods manufactured in an excise warehouse, that the goods have
been entered for home consumption in accordance with the Excise Duty Act;
or

(d) inrelation to goods produced in the Republic otherwise than as contemplated
in paragraph (b) or (c), that the goods have been produced in circumstancesin
which this Act and the Excise Duty Act do not apply:

Provided that goodsin free circulation by virtue of paragraph (a), (b), (c) or (d) lose

their free circulation status if the goods are subsequently cleared for a customs

procedure that alows goods in free circulation to be cleared for that procedure;8

“general cargo” means cargo of a diverse nature whether in packages or

containers,

“general sea cargo terminal” means premises within a customs seaport where

break bulk cargo is—

(a) off-loaded from, or loaded on board, foreign-going vessdls; and

(b) temporarily stored after being off-loaded or before being loaded;

but excludes a special sea cargo terminal handling break bulk cargo of a specific

type;

“goods” means any wares, supplies, merchandise, articles, products, commodi-

ties, substances, documents or any other things capable of being transported,

whether loose, packed, in a package or holder, containerised or in bulk, and
includes—

(@) any animals, whether dead or alive, or parts of animals;

(b) any plants, whether dead or alive, or parts of plants;

() any postal items;

(d) any baggage of persons entering or leaving the Republic, whether accompa-
nied or unaccompanied;

(e) any vessels, aircraft, locomotives, railway carriages, vehicles or other means
of transport, whether or not used for the transport of goods or travellers;

(H any transport equipment whether or not used in the transport of goods,
including reusable transport equipment;

(9) currency;

(h) any commaodity capable of being pumped through pipelines or conveyed by
means of cable-car or conveyor belt; and

(i) electricity;

““guaranteeing association” means—

(a) inrelation tothe temporary admission procedure, an association guaranteeing
in accordance with the Convention on Temporary Admission or any
international agreement referred to in section 280(1)(a)(ii) the payment of any
import tax that may become payable on goods temporarily admitted into the
Republic on authority of a CPD or ATA carnet; or

(b) in relation to the temporary export procedure, an association guaranteeing in
accordance with the Convention on Temporary Admission or any interna-
tional agreement referred to in section 393(1)(a)(ii) the payment of any export
tax that may become payable on goods temporarily exported from the
Republic on authority of a CPD or ATA carnet;

“home use”, in relation to imported goods, means that the goods may be

consumed, utilised, processed or otherwise disposed of in the Republic as goods

that are no longer subject to customs control;

“home use compensating products” means compensating products obtained

from imported goods under the home use processing procedure;

“home use processing” or “home use processing procedure” means the

customs procedure described in section 435;

“home use processing premises” means premises referred to in section 630(2)(b)

but excludes an excise warehouse;

“import”, in relation to goods, means transporting, sending or bringing goodsinto

the Republic, subject to sections 2(a) and 30;

“importer”, in relation to goods, means a person who imports goods into the

Republic, and includes a person who—

(@) at thetime of importation—

(i) isthe owner of the goods that are imported;

18. Such as for outright export, temporary export or outward processing.
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(i) carriestherisk in respect of the goods that are imported; or

(iii) is beneficially interested in any way whatsoever in the goods that are
imported;

(b) actualy transports or attemptsto transport the goodsinto the Republic, except
when that person is—

(i) alicensed carrier; or

(if) acarrier not located in the Republic and represented in the Republic by
aregistered agent; or

(c) represents, or pretends to be or to represent, a person importing goods or
referred to in paragraph (a) or (b), except when that person is a licensed
customs broker who as a customs broker represents a person—

(i) importing goods; or

(ii) referred to in any of those paragraphs,

“import tax”” means—

(8 anordinary import duty, anti-dumping duty, countervailing duty or safeguard
duty imposed in terms of the Customs Duty Act on goods imported into the
Republic, and includes a provisional anti-dumping duty, countervailing duty
and safeguard duty on such goods;

(b) vaue-added tax imposed in terms of the Value-added Tax Act on goods
imported into the Republic;

(c) an excise duty, fuel levy, Road Accident Fund levy or environmental levy
imposed in terms of the Excise Duty Act on goodsimported into the Republic;
or

(d) any other tax, levy or duty on goods imported into the Republic;

“incomplete clearance declaration” means a clearance declaration that may be

used to clear goods for home use or a customs procedure in the circumstances set

out in Part 1 of Chapter 24 and that does not contain all the information required to
be included in aregular clearance declaration due to the unavailability of some of
that information;

“inspect”, as an action performed by a customs officer in relation to goods,

includes to perform any or all of the actions referred to in section 722(3);

“international agreement” means—

(a8 aninternational trade agreement; or

(b) a convention, treaty or other international agreement irrespective of its
designation, including—

(i) any protocol to such agreement;

(if) any annex or appendix or other addition to the agreement or any such
protocol;

(iii) any regulation or other measure issued under the agreement or any such
protocol;

(iv) any amendment to the agreement or any such protocol, to any such
annex, appendix or other addition, or to any such regulation or other
measure; and

(v) any other instrument that forms part of the agreement or any such
protocol;

“international clearance arrangement” means an arrangement for the clearance

of goods in accordance with—

(a) the Convention on Temporary Admission; or

(b) an agreement between the Republic and another country to regulate,
otherwise than in accordance with formal clearance requirements—

(i) the temporary admission of goods from that country into the Republic;
and

(if) the temporary export of goods from the Republic to that country;

“international postal article”” means a postal article—

(a) posted outside the Republic for—

(i) delivery inside the Republic; or

(i) transit through the Republic to another country; or

(b) posted inside the Republic for delivery outside the Republic;

“international postal clearance depot” means premises operated by the South

African Post Office for the sorting and processing of international postal items

for—

(a) delivery inside the Republic, in the case of postal items posted outside the
Republic for delivery in the Republic; or

10

15

20

25

30

35

40

45

50

55

60



47

(b) despatch on board foreign-going vessels or aircraft, cross-border railway
carriages or vehicles departing from the Republic, in the case of postal items
posted inside the Republic for delivery outside the Republic;

“international trade agreement” means an international trade agreement as

defined in section 1 of the Customs Duty Act;

“international transit” or “international transit procedure” means the

customs procedure described in section 194(2);

“inward processed compensating products” means compensating products—

(a) obtained from the processing of imported goods under the inward processing
procedure; and

(b) destined for export or exported from the Republic;

“inward processing” or “inward processing procedure” means the customs

procedure described in section 408;

“inward processing premises” means premises referred to in section 630(2)(a);

“issuing association” means—

(a) in relation to the temporary admission procedure, an association which in
terms of the Convention on Temporary Admission or any internationa
agreement referred to in section 280(1)(a)(ii) is authorised to issue CPD or
ATA carnets for the temporary admission of goods into the Republic; or

(b) inrelationtothetemporary export procedure, an association which in terms of
the Convention on Temporary Admission or any international agreement
referred to in section 393(1)(a)(ii) is authorised to issue CPD or ATA carnets
for the temporary export of goods from the Republic for temporary admission
into another country;

“juristic entity” includes—

(a) a company, close corporation or co-operative incorporated or registered in
terms of legislation whether in the Republic or elsewhere;

(b) an association, partnership or club or other body of persons of whatever
description, corporate or unincorporated;

(c) atrust or trust fund;

(d) any entity referred to in paragraph (a), (b) or (c) in liquidation or under
judicial management; and

(e) the estate of a deceased or insolvent person;

“land border-post” means—

(a) inrelation to vehicles, aroad border crossing designated in terms of section
31(1)(d) as a place of entry or exit for vehicles, and persons and goods on
board vehicles; or

(b) in relation to persons on foot, a road or other border crossing designated in
terms of section 31(1)(e) as a place of entry or exit for persons on foot, and
goods that such persons have with them;

“LCL container” means a container containing goods consigned from one or

more consignors to more than one consigness,

“leave”, in relation to the Republic, means—

(a) inthe case of avessel or goods or persons on board a vessel, when the vessel
moves out of the territorial waters of the Republic;

(b) inthe case of an aircraft or goods or persons on board an aircraft, when the
aircraft moves out of the airspace above the Republic;

(c) inthecaseof across-border train or goods or persons on board a cross-border
train, when the train crosses the border out of the Republic;

(d) in the case of a vehicle or goods or persons on board a vehicle, when the
vehicle crosses the border out of the Republic;

(e) in the case of electricity, when the electricity is transmitted through a
transmission line out of the Republic;

(f in the case of goods in a cross-border pipeline, when the goods cross the
border through the pipeline out of the Republic;

(9) in the case of goods on a cross-border cable car or conveyor belt, when the
goods cross the border by way of the cable car or conveyor belt out of the
Republic; or

(h) inthecase of aperson onfoot or goods that such a person haswith him or her,
when that person crosses the border out of the Republic;

“licence” means alicence issued by the customs authority in terms of Chapter 29,

subject to subsection (4) of this section;
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“licensed” meanslicensed in terms of Chapter 29, subject to subsection (4) of this

section;

“licensee” means the holder of alicence, subject to subsection (4) of this section;

“lost™ or ““loss”, in relation to goods, means that goods have become lost due to—

(a) theft or robbery;

(b) falling overboard;

(c) being left behind or forgotten somewhere;

(d) loading on board the wrong vessel, aircraft, railway carriage or vehicle;

(e) off-loading at the wrong place; or

(f any other specific act or occurrence other than the destruction or damage of
goods;

“manifest” or “cargo manifest” means a summary of cargo on board or to be

off-loaded from avessel, aircraft, railway carriage or vehicle at a specific place as

reflected in the transport documents issued in respect of that cargo;

“means of transport” means a vessel, aircraft, locomotive, railway carriage or

vehicle engaged in the transport of goods or persons;

“Minister” means the Cabinet member responsible for finance;

“mode of transport” means transport by sea, air, rail or road;

“multi-modal transport” means the transport of goods from one point to another

by switching in the course of the journey from one mode of transport to another;

“multi-purpose sea cargo terminal” means any premises within a customs

seaport handling any combination of—

(a) genera cargo;

(b) specia cargo;

(c) bulk cargo; and

(d) containers, including empty containers;

“national transit” or “national transit procedure” means the customs

procedure described in section 194(1);

“non-prosecutable breach”, in relation to this Act, means a breach of this Act

which is not an offence in terms of thisAct;

“official”, in relation to SARS, means—

(a) the Commissioner;

(b) any other employee of SARS;

(c) aperson employed by another organ of state, including any institution which
is not an organ of state, and seconded to SARS to work as a member of the
staff; or

(d) aperson contracted by SARSto work as a member of the staff otherwise than
as an employee;

“on-board operator” means—

(a) inrelationtoavessdl, aircraft or train, a person on board the vessel, aircraft or
train who is in on-board command?*® of the vessel, aircraft or train;

(b) in relation to a railway carriage, a person on board the train of which that
railway carriage formspart or is scheduled to form part and whoisin on-board
command of the train; or

(c) inrelation to a vehicle, the driver of the vehicle or, if the driver drives the
vehicle on the instructions of another person in the vehicle, that other person;

“origin”, in relation to goods, means the country in which the goods were

produced or regarded to have been produced according to the rules of origin

applicable to the goods in terms of Chapter 8 of the Customs Duty Act;

“outright export”, in relation to goods, means the export of goods from the

Republic otherwise than under—

(a) any of the following customs procedures:

(i) Theinternational transit procedure;
(if) the transhipment procedure;
(iii) the temporary admission procedure;
(iv) thetemporary export procedure;
(v) thetax free shop procedure;
(vi) the stores procedure;
(vii) theinward processing procedure; or
(viii) the outward processing procedure; or

19. Thisrefersto the master or captain of avessel or the pilot or captain of an aircraft, etc., but excludes

harbour pilots guiding vesselsin a port and train pilots guiding trains on atrack.
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(b) an exemption or exclusion from export clearance formalities;
“outturn report” means areport giving the information as may be prescribed by
rule concerning—
(a) goods—
(i) packed into containers, or consolidated, whether on pallets or in another
way, for transportation;
(ii) loaded on board a vessel, arcraft, railway carriage or vehicle for
transportation;
(iii) unloaded from a vessel, aircraft, railway carriage or vehicle; or
(iv) unpacked from containers or de-grouped from consolidated packages; or
(b) empty containers unloaded from or loaded onto vessels or railway carriages;
“outward processed compensating products” means compensating products—
(&) obtained from the processing of goods exported from the Republic under the
outward processing procedure; and
(b) imported under that procedure for home use;
“outward processing” or “outward processing procedure” means the customs
procedure described in section 454;
“owner”, in relation to goods, includes a person holding a share in the ownership
of goods;
“ownership”, in relation to goods, includes a share in the ownership of goods;
“package” means—
(&) any wrapping or outer cover and its contents;
(b) any bundle tied together; or
(c) any single piece in the case of unpacked goods;
“permissible”—
(&) in relation to a clearance of goods for a customs procedure, means that
clearance of the goods for that customs procedure—
(i) isnotinconsistent with thisAct or atax levying Act; and
(if) would notintheordinary course of applying thisAct result in arefusal by
the customs authority to rel ease the goods for that customs procedure; or
(b) inrelation to a clearance of goods for home use, means that clearance of the
goods for home use—
(i) isnotinconsistent with thisAct or atax levying Act; and
(if) would notinthe ordinary course of applying thisAct result in arefusal by
the customs authority to release the goods for home use;2°
“person” means anatural person or ajuristic entity, and includes an organ of state
or an officia of an organ of state;
“place of entry”” means a place designated in terms of section 31 or 34 as aplace
of entry for the control of vessels, aircraft, trains, vehicles, goods and persons
entering the Republic;
“place of exit”” means a place designated in terms of section 31 or 34 as a place of
exit for the control of vessels, aircraft, trains, vehicles, goods and persons leaving
the Republic;
“police officer” means a member of the South African Police Service established
in terms of the South African Police Service Act, 1995 (Act No. 68 of 1995);
“port authority” meansthe authority in charge of a customs seaport or acustoms
airport;
“postal article” means any letter, postcard, letter card, envelope, book, packet,
pattern or sample packet or any parcel or other article when conveyed by post, and
includes a telegram when conveyed by post;
“posted’” means posted at a post office operated by the South African Post Office;
“post office” includes any house, building, room, vehicle, place or structure where
the South African Post Office—
(a) receives, sorts, delivers, make up or dispatch postal articles; or
(b) renders any postal, savings, money transfer or other service,
and includes any pillar box or other receptacle provided by or with the approval of
the South African Post Office for the reception of postal articles;
“premises” means any site, property, building, structure or any part of a site,
property, building or structure;

20. Seefor instance sections 99 and 100 stating the circumstancesin which the release of goodsfor home

use or a customs procedure must or may be refused.
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“private storage warehouse” means licensed premises used exclusively by the
licensee of the premisesfor the storage of goods owned by the licensee or in which

the licensee has a material interest, but excludes an excise warehouse;
“processing” means—
(a) inrelation to goods under the inward processing procedure—

(i) torepair, clean, recondition, alter, adapt, pack or re-pack imported goods;

(if) to subject imported goods to an industrial process; or

(i) to use imported goods in a manufacturing process or for the production

of manufactured products;
(b) in relation to goods under the home use processing procedure—
(i) to repack imported goods in retail quantities;
(if) to repair, ater, adapt or recondition imported goods;
(iii) to subject imported goods to an industrial process; or

(iv) to useimported goods in a manufacturing process or for the production

of manufactured products; or
(c) inrelation to goods under the outward processing procedure—

(i) to repair, ater, adapt or recondition goods exported from the Republic

abroad;

(if) to subject goods exported from the Republic to an industrial process

abroad; or

(iii) to use goods exported from the Republic in a manufacturing process or

for the production of manufactured products abroad,

to any extent, or subject to any limitations or qualifications, as may be determined

in terms of atax levying Act;

“produce”, inrelation to goods, includes plant, grow, harvest, manufacture, make,
assemble, mine, extract or process goods or in any other way create or bring forth

goods;
“producer”, in relation to goods, means a person who produces goods,
“prohibited goods” means goods described in section 774;21

“prosecutable breach™, in relation to this Act, means a breach of this Act which

is an offence in terms of this Act;

“prosecution avoidance penalty” means an administrative penalty of a type

referred to in section 878;

“provisional clearance declaration” means a clearance declaration that may be
used to clear goods for home use or a customs procedure in the circumstances set
out in Part 1 of Chapter 24 and that contains information provisionally included in

the declaration pending subsegquent confirmation or correction;

“public storage warehouse” means licensed premises made available by the
licensee of the premises to clients generally for the storage of their goods that are

not in free circulation, but excludes—
(a) aterminal or depot where goods are temporarily stored;

(b) astate warehouse or premises regarded in relation to any specific goods to be

a state warehouse in terms of section 580; and
(c) an excise warehouse;
“rail cargo terminal” means premises on arailway station where cargo is—
(a) off-loaded from, or loaded on board, cross-border railway carriages; and
(b) temporarily stored after being off-loaded or before being loaded,;

“rail consignment note” meansadocument issued by arail carrier or other person
duly authorised by arail carrier to transport, or to arrange the transport of, cargo to
a specific destination on board a railway carriage, and which serves as proof that

the carrier or other person—
(a) has received the cargo; and

(b) has undertaken to transport, or to arrange the transport of, the cargo on the

terms and conditions stated or referred to in the document;

“rail travellers terminal”” means premiseson arailway station wheretravellers—

() board, or disembark from, cross-border railway carriages; and

(b) are processed before boarding, or after disembarking from, cross-border

railway carriages, and includes—

(i) 4l transit areas through which travellers must proceed to or from

cross-border railway carriages; and

21. *Prohibited goods”’ excludes counterfeit goods which are dealt with separately in Chapter 36.
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(i) al facilitiesused for or in connection with the operation of the terminal;
“railway station” includes arailway siding serving aspecific agricultural, mining,
industrial or commercial enterprise, complex or area;

“railway terminal” means—

(a) arail cargo terminal; or

(b) arail travellersterminal;

“recognised cause”, in relation to—

(a) goods that were damaged, destroyed, lost or unaccounted for, means a cause
set out in section 544(1), 545(1), 546(1) or 547(1); or

(b) compensating products that were damaged, destroyed, lost or unaccounted

for, means a cause set out in section 551(1), 552(1), 553(1) or 554(1);
“registered” means registered in terms of Chapter 28, subject to subsection (4) of
this section;

“regular clearance declaration” means a clearance declaration that must be used

for the clearance of goods for home use or a customs procedure in circumstances

where a clearance declaration referred to in section 164(1)(b), (c), (d), (e) or (f) is

not allowed;

“regulation” means a regulation made by the Minister in terms of section 902;

“re-imported unaltered goods” means goods imported into the Republic that—

(a) werepreviously exported from the Republic, whether temporarily or outright;
and

(b) whilst abroad, have not undergone any manufacturing, processing or repairs
except maintenance in connection with their use abroad;

“release”, in relation to goods, means a decision by the customs authority to allow

the goods—

() into free circulation, in the case of imported goods that are cleared for home
use; or

(b) to be dealt with in accordance with a specific customs procedure, in the case
of goods that are cleared for that customs procedure;

“release agent™, in relation to goods, meansthe licensee of the customs controlled

area where the goods are located immediately before their release for home use or

a customs procedure;

“release notification” means a notification in terms of section 180 stating that

goods have been released for home use or a customs procedure;

“Republic” means the territory of the Republic of South Africa, including its

internal and territorial watersreferred to in sections 3 and 4 of the Maritime Zones

Act, 1994 (Act No. 15 of 1994), and the airspace aboveitsterritory and internal and

territorial waters;

“restricted goods’ means goods described in section 783;

“reusable transport equipment” means containers, pallets, packing material or

other transport equipment designed for continuous reuse in the transport of goods

in the ordinary course of trade;

“reward”, in relation to the transport of goods or travellers, includes any form of

consideration received or to be received wholly or partly in connection with the

transport of the goods or travellers, irrespective of the person by whom or to whom

the consideration has been or is to be paid or given;

“road waybill” means a document issued by a road carrier to transport, or to

arrange the transport of, goods to a particular destination on board a vehicle, and

which serves as proof that the carrier or that person—

(a) has received the goods; and

(b) has undertaken to transport, or to arrange the transport of, the goods on the
terms and conditions stated or referred to in the document;

“rule” means a rule made by the Commissioner in terms of section 903;

“SACU” means the Southern African Customs Union;

“SACU Agreement” means the Southern African Customs Union Agreement;

“SACU member state” means a state which is a member of SACU,;

“SADC” means the Southern African Development Community;

“safeguard measure” means a safeguard measure within the meaning of the

International Trade Administration Act;

“SARS” means the South African Revenue Service established by section 2 of the

South African Revenue Service Act, 1997 (Act No. 34 of 1997);

““sea cargo terminal” means—

(a) agenera seacargo terminal;
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(b) aspecia seacargo terminal;
() abulk sea cargo terminal;
(d) acontainer terminal;
(e) acombination sea cargo terminal; or
(H amulti-purpose sea cargo terminal;
“sea travellers terminal” means premises within a customs seaport where
travellers and crew—
(a) board, or disembark from, foreign-going vessels; and
(b) are processed before boarding, or after disembarking from, foreign-going
vessels, and includes—
(i) all transit areas through which travellers and crew must proceed to or
from foreign-going vessels; and
(ii) all facilities used for or in connection with the operation of the terminal;
“sectorally controlled goods” means goods described in section 792;
““security” means security provided in terms of Chapter 31;
“seize”, in relation to goods, means to take physical possession of the goods
without divesting a person of ownership of the goods;
“self-assessment”, in relation to import or export tax, means a determination in
terms of atax levying Act by a person clearing goods concerning the taxability of
the goods and, if taxable, of the amount of import or export tax payable on the
goods in terms of that Act;
“SEZ enterprise” means an enterprise within a special economic zone or part of
a special economic zone designated in terms of section 43(2)(c) as a customs
controlled area;
“simplified clearance declaration” means a clearance declaration that may be
used to clear goods for home use or a customs procedure in accordance with
simplified clearance requirements—
(a) referred toin Part 3 of Chapter 24; or
(b) that may be prescribed by rule for accredited personsin terms of Chapter 30;
“South African Post Office” means the South African Post Office Limited
established in terms of section 3 of the Post and Telecommunication-Related
Matters Act, 1958 (Act No. 44 of 1958);
““special economic zone” means an area designated as a special economic zonein
terms of the Special Economic Zones Act, 2013 (Act No .... of 2013);
“special sea cargo terminal” means premises within a customs seaport where
cargo of a specific type, whether bulk or break bulk cargo, but other than cargo in
containers is—
(a) off-loaded from, or loaded on board, foreign-going vessels; and
(b) temporarily stored after being off-loaded or before being loaded;
“state warehouse” means a facility referred to in section 569(a) or (b) to which
goods must be removed when required in terms of this Act, atax levying Act or
other legislation;
“storage warehouse” means a public or private storage warehouse;
“stores” means goods taken on board a foreign-going vessel, foreign-going
aircraft or cross-border train, whether in the Republic or elsewhere, exclusively for
the purpose of meeting the reasonable needs of the next voyage of the vessdl,
aircraft or train, including stopovers, and includes goods intended to be used—
(a) as provisions for travellers and crew on board the vessel, aircraft or train
during that voyage;
(b) for the operation of the vessel, aircraft or train on that voyage;
(c) for the maintenance of the vessel, aircraft or train during that voyage; or
(d) astax freeitemsfor sale on board the vessel, aircraft or train to travellers and
crew, in the case of avessel, aircraft or train entitled in terms of section 349 to
sell tax free items to travellers and crew,
but excludes any goods prescribed by rule;
““stores procedure” means the customs procedure described in section 335;
“stores supplier” means a person conducting business by supplying stores to
foreign-going vessels, foreign-going aircraft or cross-border trains, whether those
stores are goods in free circulation or goods not in free circulation;
“supplementary clearance declaration” means a clearance declaration that
supplements—
(a) a provisiona clearance declaration by confirming or correcting clearance
information provided provisionally; or
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(b) an incomplete clearance declaration by providing all outstanding clearance
information required for a regular clearance;
“supporting document” includes a document referred to in section 176;
“tariff classification”, in relation to goods that are cleared for home use or a
customs procedure, means the classification of the goods under a heading, 5
subheading, tariff item or other item as may be specified in atax levying Act;
“tax”, in relation to goods, means an import tax, export tax or domestic tax on
goods;
“taxable”, in relation to goods, indicates that an import or export tax has been
imposed on the goods in terms of atax levying Act; 10
“Tax Administration Act” means the Tax Administration Act, 2011 (Act No. 28
of 2011);
“tax due status” means atax status described in section 134(1);
“tax free status” means atax status described in section 134(2);
“tax free shop” means premises from where goods are sold in accordance withthe 15
tax free shop procedure, and includes any storage facilities on the premises;22
“tax free shop procedure” means the customs procedure described in section
316;
“tax levying Act” means any legidlation, other than this Act, imposing or
imposing and regulating the administration of a specific tax on goods, and includes 20
any of the following Acts together with any rules, regulations or other subordinate
legidlation issued in terms of any of those Acts and any international agreements
that are regarded to be part of any of those Acts:
(8 The Customs Duty Act;
(b) the Value-added Tax Act; 25
(c) the Excise Duty Act;
(d) the Diamond Export Levy Act, 2007 (Act No. 15 of 2007); and
(e) the Diamond Export Levy Administration Act, 2007 (Act No. 14 of 2007);
“tax refundable status” means a tax status described in section 134(3);
“temporary admission” or ‘“‘temporary admission procedure” means the 30
customs procedure described in section 263;
“temporary export”, in relation to goods, means the export of goods under the
temporary export procedure;
“temporary export procedure” means the customs procedure described in
section 375; 35
“temporary storage”, in relation to goods, means the storage of goods at—
(a) aterminal until the goods are—
(i) loaded on board a vessdl, aircraft, railway carriage or vehicle at the
terminal; or
(i) removed from the terminal; or 40
(b) adepot until the goods are removed from the depot,
but excludes the storage of goods when the goods are retained at the termina or
depot under a direction in terms of section 580(1);
“terminal” means—
(a) aseacargoterminal; 45
(b) an air cargo terminal;
(c) aseatravellersterminal;
(d) anair travellersterminal; or
(e) aralway termind;
“this Act” includes— 50
(a) theregulations and the rules;
(b) any notices of general application published by the Minister in terms of a
provision of thisAct in the Gazette; and
(c) any international agreement that—
(i) hasbeen enacted into law whether before or after thisAct took effect; and 55
(if) isas such binding for the purposes of a matter dealt with in thisAct;
“train” meansalocomotive with or without any passenger, goods or other railway
carriages attached to it, including the fittings and furnishings of such locomotive or
raillway carriage and any apparatus or equipment fitted on or to such locomotive or
railway carriage; 60

22. These facilities are not a private customs warehouse, but part of the tax free shop.
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“transhipment™ or ‘‘transhipment procedure” means the customs procedure

described in section 242;

“transit”, in relation to goods, means, as may be appropriate in the context,

national transit, international transit or excise warehouse transit of goods,

“transit operation”—

(&) in relation to goods under the nationa or international transit procedure,
includes—

(i) thereceipt of goods for carrying out that procedure;
(ii) the transport of those goods under that procedure; and
(iii) the ddivery of those goods under that procedure at the destined customs
controlled area; and
(b) inrelation to goods under the excise warehouse transit procedure, includes—
(i) thereceipt of goods for carrying out that procedure;
(i) the transport of those goods under that procedure; and
(iii) the delivery of those goods under that procedure to the destined excise
warehouse;

“transport document”, in relation to cargo transported on board—

(a) avessel, meansabill of lading or other similar document issued in respect of
the transport of that cargo;

(b) anaircraft, meansan air waybill or other similar document issued in respect of
the transport of that cargo;

(c) arailway carriage, means arail consignment note or other similar document
issued in respect of the transport of that cargo; or

(d) a vehicle, means a road wayhill, road manifest or other similar document
issued in respect of the transport of that cargo;

“traveller” means a person travelling on board a vessel, aircraft, train or vehicle

or on foot, but excludes a crew member of the vessel, aircraft, train or vehicle;

“truck” means a vehicle—

(a) with agross vehicle mass exceeding 3500 kilograms;2? and

(b) that is designed or adapted for the transport of goods;

“unaccompanied baggage”, in relation to a person entering or leaving the

Republic, means any items in the baggage of a person entering or leaving the

Republic that, because of a delay in the travelling process, separate travelling

arrangements or for any other reason, were not or could not physically be with that

person when that person is processed through customs at the place of entry through
which that person enters or at the place of exit through which that person leavesthe

Republic;

“unaccounted”, in relation to goods, means a shortfall in goods according to any

documents or records relating to the goods, where the reason for the shortfall

cannot be ascribed to the destruction, damage or loss of the goods;

“vehicle” means—

(8 a motor car, bus, mini-bus, van, truck, trailer, semi-trailer, motor cycle,
wagon, cart, cycle, wheelbarrow or other means of conveyance of any kind
whatsoever capable of moving on land, whether self-propelled or not, and
including its fittings and furnishings and any apparatus or equipment fitted on
or toit;

(b) any combination of coupled vehiclesreferred to in paragraph (a) travelling or
capable of travelling as a unit; or

(c) any pack anima when used as a means of conveyance, including its harness
and tackle and any cart, apparatus or article pulled by the animal,

but excludes an aircraft, vessel, train, locomotive or railway carriage;

“vessel” means—

(a) a craft of any kind whatsoever capable of moving in, on or under water,
whether self-propelled or not;

(b) ahovercraft; or

(c) any floating structure, whether moored or not,

including the fittings and furnishings of such craft or floating structure and any

apparatus or equipment fitted on or to such craft or floating structure;

“warehousing” or “warehousing procedure” means the customs procedure

described in section 296;

23. See National Road Traffic Act,1996 (Act No. 93 of 1996).
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“working day” means any day other than a Saturday, Sunday or public holiday;

“wreck” includes—

(a) any flotsam, jetsam, lagan or derelict;

(b) any portion of avessel or aircraft that has been lost or abandoned or that has
been stranded or crashed;

(c) any of the cargo, stores, apparatus or equipment of any such vessel or aircraft;
and

(d) any personal property on board such vessel or aircraft when it was lost or
abandoned or when it was stranded or crashed.

(2) InthisAct, aword or expression which is a derivative or other grammatical form
of aword or expression defined in subsection (1) or another provision of thisAct, hasa
corresponding meaning unless the context indicates that another meaning is intended.

(3) Unlessinconsistent with the context, any referencein thisAct or atax levying Act
to—

(a) aperson located in the Republic must be read—

(i) in the case of a natural person, as a reference to a natural person
ordinarily resident in the Republic at a fixed physical address in the
Republic; or

(if) inthecaseof apersonwhichisajuristic entity, asareferencetoajuristic
entity—

(aa) which isincorporated, registered or recognised in terms of the laws
of the Republic or of another country; and
(bb) which has a place of business at a specific physical address in the
Republic;
(b) aspecific Chapter of thisAct must be read asincluding any regulation or rule
made for the purpose, or to facilitate the implementation, of that Chapter;
() aspecific Part of aChapter of thisAct must beread asincluding any regulation
or rule made for the purpose, or to facilitate the implementation, of that Part;
and
(d) aspecific section of thisAct must be read as including any regulation or rule
made for the purpose, or to facilitate the implementation, of that section.

(4) When applying a provision of this Act to goods to which the Excise Duty Act
applies or for purposes of implementing or enforcing that Act, any reference in that
provision to—

(a) aregistered person must beread asincluding areferenceto aperson registered
or who is the holder of any registration in terms of that Act;

(b) alicensee must be read asincluding areferenceto a person licensed or whois
the holder of any licence in terms of that Act; and

(c) licensed premises or facilities must be read as including a reference to
premises or facilities licensed in terms of that Act.

Time of importation or exportation and of arrival or departure

2. For the purposes of this Act and of atax levying Act, except where inconsistent
with the context—
(a) goods must be regarded to be—
(i) imported into the Republic when the goods enter the Republic or are in
terms of section 34(2)(c) regarded as having entered the Republic;24 or
(if) exported from the Republic when the goods leave the Republic;25
(b) aforeign-going vessel, or goods or persons on board a foreign-going vessel,
must be regarded as—
(i) arriving in the Republic when the vessel docks at the first seaport,
harbour or other place after it entered the territorial waters of the
Republic;
(if) arriving at a customs seaport when the vessel upon reaching the seaport
docks for the first time at that seaport, whether inside the seaport or at a
docking facility outside the seaport; or
(iii) departing from a customs seaport when the vessel undocks to move out
of or away from the seaport;

24. See definition of “enter’ in section 1.
25. See definition of “‘leave” in section 1.
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(c) aforeign-going aircraft, or goods or persons on board aforeign-going aircraft,

must be regarded as—
(i) arriving in the Republic when the aircraft lands at the first airport,
landing strip or other place after it entered the airspace of the Republic;
(if) arriving at a customs airport when the aircraft lands at the airport; or
(iii) departing from a customs airport when the aircraft takes off from the
airport;

(d) across-border train or arailway carriage attached to a cross-border train, or
goods or persons on board a cross-border train or such a railway carriage,
must be regarded as—

(i) arriving in the Republic when the train crosses the border into the
Republic;
(if) arriving a a railway station when the train stops for the first time at a
railway terminal at that railway station; or
(iii) departing from arailway station when the train starts to move out of the
railway station;

(e) avehicle, or persons on board a vehicle, must be regarded as—

(i) arriving in the Republic when the vehicle crosses the border into the
Republic; or

(ii) departing from the Republic when the vehicle crosses the border out of
the Republic; or

() aperson on foot, must be regarded as—

(i) arriving in the Republic when the person crosses the border into the
Republic; or

(ii) departing from the Republic when the person crosses the border out of
the Republic.

Part 2
Purpose and application of this Act
Purpose of this Act

3. The purpose of thisAct is—
(a) to provide systems and procedures for customs control of all goods and
persons entering or leaving the Republic;
(b) to enable the effective collection of import and export tax on such goods; and
(c) to facilitate the implementation of —
(i) thetax levying Acts; and
(if) other legislation applicable to such goods or persons.

Goods and persons to which this Act applies

4. This Act applies to all goods and persons that are subject to customs control in
terms of Chapter 2.

Territorial application of this Act

5. (1) ThisAct applies in the whole of the Republic.26
(2) For the purpose of subsection (1)—

(a) the continental shelf referred to in section 8 of the Maritime Zones Act, 1994
(Act No.15 of 1994), must be regarded as being part of the Republic;

(b) any installation or device of any kind whatsoever, including any floating or
submersible drilling or production platform, constructed or being operated
upon, beneath or above the continental shelf for the purpose of exploring it or
exploiting its natural resources, must be regarded as having been constructed
or as being operated within the Republic; and

(c) any goods mined or produced in the operation of such installation or device
and transported to the shore, whether by vessel, pipeline or otherwise, and any
person or any other goods being transported by any means to and from such

26. Although the Prince Edward Islands form part of the Republic, this Act does not apply to those
islands. See the Prince Edward Islands Act, 1948 (Act No. 43 of 1948).
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installation or device must be regarded as being transported within the
Republic.

(3) Customs officers may perform their enforcement functionsin terms of thisAct in
the contiguous and exclusive economic zones of the Republic referred to in sections 5
and 7 of the Maritime ZonesAct, 1994 (Act No. 15 of 1994), to the extent necessary to
enforce, or to prevent a breach of thisAct, atax levying Act or any legidation referred
to in Chapter 35 or 36.

Application of this Act in relation to SACU member states

6. (1) This Act applies subject to any rules that may be prescribed in terms of
subsection (2) to—
(a) all goodsimported into the Republic from a SACU member state; and
(b) all goods in the process of being exported from the Republic to a SACU
member state.

(2) The Commissioner may make rules as may be necessary for the effective
implementation of the SACU Agreement in the Republic, including rules modifying,
qualifying or deviating from provisions of this Act or a tax levying Act as may be
necessary for such implementation.

Application of this Act in relation to SADC member states

7. (1) ThisAct applies subject to any rulesas may be prescribed in terms of subsection
(2) to—
(a) all goodsimported into the Republic from a SADC member state; and
(b) all goods in the process of being exported from the Republic to a SADC
member state.
(2) The Commissioner may make rules to facilitate the implementation of the SADC
Agreement in the Republic.

Application of this Act in relation to tax levying Acts and legislation regulating
goods and persons entering or leaving Republic

8. ThisAct must be interpreted and applied to facilitate the implementation of —
(a) thetax levying Acts; and
(b) other legidlation?” to the extent that such other legislation applies—
(i) to goods or persons entering or leaving the Republic or to any matter
relating to such goods or persons; or
(if) inany areas which are customs controlled areasin terms of thisAct or to
any matter relating to such areas.

Part 3
Administration of this Act
Commissioner to administer this Act

9. The Commissioner must—
(&) administer this Act subject to the control and directions of the Minister; and
(b) establish and maintain administrative, financial, technological, electronic,
communicative and other systems and procedures necessary for the imple-
mentation and enforcement of thisAct.

Designation of customs officers

10. (1) The Commissioner—
(a) must designate any number of SARS officials as customs officers necessary
for the proper implementation and enforcement of —
(i) thisAct;

27. The Customs Control Act provides a‘‘ platform” for the implementation of the tax levying Acts and
other legidation applicable to goods and persons entering or leaving the Republic, especialy
legislation regulating the import or export of prohibited, restricted and sectorally controlled goods.
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(ii) the Customs Duty Act and the Excise Duty Act; and
(iii) the other tax levying Acts to the extent that those Acts apply to goods
imported into, or exported from, the Republic;

(b) may with the concurrence of an organ of state or other institution with whom
the Commissioner has concluded an agreement in terms of section 15
designate personsin the service of that organ of state or institution as customs
officers; and

(c) may in a special case designate any competent person to act as a customs
officer for a specific purpose during a specific period.

(2) No person may be designated in terms of subsection (1) as a customs officer—

(a) unlessthat person—

(i) hasfiled with the Commissioner a declaration of interest determined by
the Commissioner; and
(if) complies with other requirements as may be prescribed by rule; or
(b) if that person has a direct materia financia interest in, or stands to benefit
materially from, any business activity consisting of or relating to—
(i) the clearance of goods for home use or a customs procedure;
(if) theimport into or export from the Republic of goods; or
(iii) the production, processing, sale, handling or transport of, or thetradein,
goods to which this Act or the Excise Duty Act applies.

(3) A customs officer must inform the Commissioner immediately if that officer
acquires any interest referred to in subsection (2)(b).

(4) The Commissioner may at any time withdraw or suspend the designation of a
person as a customs officer.

(5) A person designated as a customs officer in terms of this section may, without
detraction from that person’s powers as a customs officer in terms of section 11, be
called an excise officer if the work of the officer relates mainly to the implementation of
the Excise Duty Act.

Powers and duties of customs officers

11. (1) A customs officer—
(8) may exercise the powers and must perform the duties—
(i) assigned to customs officers generally by this Act28 and the tax levying
Acts, subject to subsections (2) and (3); or
(ii) delegated or sub-delegated in terms of section 19 to customs officers
generaly or to that customs officer specifically; and
(b) must assist the Commissioner, as the Commissioner may require, in the
implementation and enforcement of —
(i) thisAct;
(ii) the Customs Duty Act and the Excise Duty Act; and
(iii) the other tax levying Acts to the extent that those Acts apply to goods
imported into, or exported from, the Republic.

(2) Customs officers must perform their functions in accordance with an appropriate
hierarchical system of customs management as may be determined by the Commis-
sioner and whereby customs officers—

(a) areentrusted with managerial, supervisory, operational or other responsibili-
ties according to rank or on any other selective basis; and

(b) perform those functions in a manner commensurate with their respective
responsibilities.

(3) The Commissioner may, for the purpose of subsection (2), determine that a power
or duty assigned generally to customs officers as contemplated in subsection (1)(a), may
be exercised only by customs officers—

(a) of at least a specific rank; or
(b) selected in any other way.

28. These are powers and duties conferred on customs officers directly by the Act or the rules otherwise
than through delegation by the Commissioner.
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General requirements for performing enforcement functions2®

12. (1) Customs officers must perform their enforcement functions—

(&) inaccordance with any instructions issued by the Commissioner; and

(b) subject to any limitations and in accordance with any procedures as may be
prescribed by rule or determined by the Commissioner.

(2) A customs officer may, subject to subsection (1), perform an enforcement function
at any time and place and, except where provided otherwise in this Act, without a
warrant or previous notice.

(3) When performing an enforcement function, a customs officer may—

(a) beaccompanied and assisted by any interpreters, technicians, workers, police
officers or any other persons whose assi stance may reasonably be required for
the performance of that function; or

(b) useany aids such asadog, or chemical substances, or imaging equipment, or
any other mechanical, electrical or electronic devices, subject to compliance
with any legidation applicable to the use of such aids.

(4) A person assisting a customs officer in terms of subsection (3)(a) must, whilst and
for the purpose of assisting, be regarded to be a customs officer under the supervision of
the customs officer that person is assisting.

Identification of customs officers and equipment

13. (1) The Commissioner must issue an identity card to each person designated as a
customs officer.

(2) When performing an enforcement function a customs officer must, on demand by
amember of the public affected by the performance of the function, produce the identity
card issued to that officer in terms of subsection (1).

(3) The Commissioner must design a distinctive customs flag and ensign for display
on customs vehicles, aircraft, boats and other equipment which require public
identification.

Customs Offices

14. (1) The Commissioner must—

(a) establishinthe Republic or, if necessary, outside the Republic, any number of
SARS offices, or designate any existing SARS offices, as Customs Offices for
purposes of—

(i) thisAct;
(ii) the Customs Duty Act and the Excise Duty Act; and
(iii) the other tax levying Acts to the extent that those Acts apply to goods
imported into, or exported from, the Republic;
(b) determine the purpose and functions of each Customs Office; and
(c) determine—
(i) the office hours of each Customs Office; and
(ii) the outside hours of attendance by customs officers.
(2) An Office referred to in subsection (1) may be called an Excise Office if the work
of the Office relates solely to the implementation of the Excise Duty Act.

Agreements for assistance in administration of this Act and tax levying Acts

15. The Commissioner may by agreement with another organ of state or other
institution inside or outside the Republic, including arailway, seaport, airport or postal
authority, obtain the assistance of that organ of state or institution to perform such
support servicesin theimplementation or enforcement of thisAct or any tax levying Act,
as may be agreed between the Commissioner and that organ of state or institution.3°

29. See definition of ““enforcement function’ in section 1.
30. See also section 35.
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Customs co-operation with other countries

16. (1) The Commissioner may, if authorised by the national executive, enter into an
agreement with the customs administration of another country—

(a) to provide for customs co-operation, including the exchange of customs
information between the Commissioner and that customs administration;

(b) to facilitate the customs processing of goods—
(i) exported to the Republic from that country; and
(if) exported from the Republic to that country; and

(c) toadlow—

(i) customs personnel of that customs administration to perform functionsin
the Republic necessary for the enforcement of the customs legislation of
that country in respect of goods to be exported from the Republic to that
country; and

(ii) customs officers of the Republic to perform functions in that country
necessary for the enforcement of this Act, a tax levying Act or any
legislation referred to in Chapters 35 and 36 in respect of goods to be
exported to the Republic from that country.

(2) The Commissioner may make rules to give effect to any agreement in terms of
subsection (1), including rules providing for customs officials of that country to perform
the functions referred to in subsection (1)(c)(i) in the Republic.

Provision of special customs services

17. (1) The Commissioner may by rule—
(a) provide for the provision of special services to persons to assist them in
complying with—
(i) thisAct;
(if) the Customs Duty Act or the Excise Duty Act; or
(iii) any other tax levying Act to the extent that such tax levying Act applies
to goods imported into or exported from the Republic; and
(b) determine the fees payable for such services.
(2) Section 12(3) and (4) applies when customs officers perform services referred to
in subsection (1).

Part 4
Delegations
Delegation by Minister

18. (1) The Minister may delegate to a Deputy Minister appointed to assist the
Minister any of the powers or duties assigned to the Minister in terms of thisAct or atax
levying Act.

(2) A delegation in terms of subsection (1)—

(@ must bein writing;

(b) issubject to such limitations and conditions as the Minister may determine;

(c) does not divest the Minister of the responsibility concerning the exercise of
the delegated power or the performance of the delegated duty; and

(d) may at any time be amended or repealed by the Minister.

(3) The Minister may at any time confirm, ater or repeal any decision taken in
conseguence of adelegation in terms of this section, but no such alteration or repeal may
detract from any rights that have accrued as a result of the decision.

Delegation by Commissioner

19. (1) The Commissioner—
(@ must for the proper implementation of this Act and the tax levying Acts
develop an appropriate system of delegation to maximise managerial,
administrative and operational efficiency; and
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(b) may, in accordance with that system, delegate to a customs officer, including
any SARS official who is not a customs officer—

(i) any power or duty assigned by this Act or a tax levying Act to the
Commissioner or the customs authority, excluding the power to make or
amend rules; or

(if) any part or aspect of any such power or duty.
(2) A delegation in terms of subsection (1)—

(& must bein writing;

(b) is subject to such limitations and conditions as the Commissioner may
determine generally or in a specific case;

(c) may either be to—

(i) aspecificindividual; or

(ii) the incumbent of a specific post;

(d) may, inthe case of adelegation to a supervising customs officer, authorise the
officer to sub-delegate the delegated power or duty, or part or aspect of such
power or duty, in writing to—

(i) acustoms officer under that supervising customs officer’s control; or

(if) theincumbent of a specific post under that supervising customs officer’s
control;

(e) does not divest the Commissioner of the responsibility concerning the
exercise of the delegated power or the performance of the delegated duty; and

() may at any time be amended or repealed by the Commissioner.3t

(3) If acustoms officer or SARS official takesadecision or any action that would have
been valid had the power or duty authorising that decision or action been delegated to
that person in terms of subsection (1)(b), that decision or action is valid despite the
absence of such delegation if the decision or action—

(a) wastaken in the course of that person’s ordinary duties;

(b) was necessary for the enforcement of thisAct or atax levying Act; and

(c) isratified by the Commissioner.

(4) The Commissioner may authorise any SARS official who is not a customs officer
to exercise apower assigned to acustoms officer interms of thisAct or atax levying Act.

Part 5
Confidentiality
Definition

20. In this Part—

“authorised recipient” means—

(a) the Statistician-General contemplated in the StatisticsAct, 1999 (Act No. 6 of
1999);

(b) the Director-Genera of the National Treasury;

(c) the South African Police Service referred to in section 6(1) of the South
African Police Service Act, 1995 (Act No. 68 of 1995);

(d) the National Director of Public Prosecutions referred to in section 5(2)(a) of
the National Prosecuting Authority Act, 1998 (Act No. 32 of 1998);

(e) the Governor of the South African Reserve Bank;

(f) the Director of the Financia Intelligence Centre;

(g) theAuditor-General;

(h) the Director-General of the Department of Trade and Industry;

(i) the Chief Commissioner of the International Trade Administration Commis-
sion; or

(1) any organ of state administering legislation regulating the movement of goods
or persons into or out of the Republic.

Confidentiality

21. No SARS official, customs officer or person referred to in section 12(3)(a), and no
person who was such an officia, officer or person, may disclose any information

31. See section 833 and other provisions of Chapter 37 for the reconsideration of decisionstaken in terms
of delegated powers.
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acquired by him or her in the exercise of powers or duties in terms of this Act, the
Customs Duty Act or the Excise Duty Act concerning the private or confidential matters
of any person,32 except—

(@

(b)

(©
(d)

(€)
(f)

to the extent that such disclosure is necessary for, and madein, the exercise of
those powers or duties, including for the purpose of any proceedings referred
to in Chapter 37;

if that official, officer or person is—

(i) summoned to give evidence as a witness before a court or tribunal and
the Commissioner has authorised that official, officer or person to
disclose the information; or

(if) required to do so by a court;
if the person that will be affected by the disclosure has consented to the
disclosure;

if there is a serious and imminent risk to public health or safety or the

environment and the public’s interest in the disclosure outweighs the official,
officer or person’s duty of confidentiality;
to an authorised recipient, subject to section 22; or

in accordance with—

(i) an international agreement in respect of customs cooperation to which
the Republic is a party, subject to section 23(1); or

(ii) any other international agreement to which the Republic is a party,
subject to section 23(2).

Disclosures to authorised recipients

22. (1) Any disclosure in terms of section 21(e) to—

(@)
(b)

(©

(d)

(€

(f)

(9)

(h)

(i)

the Statistician-General, must be confined to information necessary for
statistical purposes;

the Director-General of the National Treasury, must be confined to informa-
tion—

(i) relating to foreign transactions under the Exchange Control Regulations;
or

(if) necessary for the development of tax policy or the estimation of revenue;

the South African Police Service or the National Director of Public

Prosecutions, must be confined to information relating to the aleged

commission of offences;

the Governor of the South African Reserve Bank, must be confined to
information required for the performance of the Governor’sfunctionsinterms

of the South African Reserve Bank Act, 1994 (Act No. 29 of 1994);

the Director of the Financia Intelligence Centre, must be confined to
information required for the performance of the Centre's functionsin terms of
the Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001);

the Auditor-General, must be confined to information required for the

performance of the Auditor-General’s functions in terms of section 4 of the

Public Audit Act, 2004 (Act No. 25 of 2004);

the Director-General of the Department of Trade and Industry, must be

confined to information necessary for—

(i) enforcing the legislation administered by the Department of Trade and
Industry regulating the movement of goods or personsinto or out of the
Republic; or

(ii) the development of industrial or trade policy;

the Chief Commissioner of the International Trade Administration Commis-

sion, must be confined to information required for the performance of the

Commission’s functions in terms of the International Trade Administration

Act, 2002 (Act No. 71 of 2002); or

an organ of state referred to in section 20(j) must be confined to information

necessary for enforcing the legidation administered by that organ of state

regulating the movement of goods or persons into or out of the Republic.

(2) An authorised recipient may use the information disclosed in terms of subsection
(1) only for the purpose for which the information was disclosed.

32. Such official, customs officer or person may be obliged to disclose such information in terms of other
legislation e.g. the Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001).
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(3) Information disclosed in terms of subsection (1)(c) may be used only—
(a) for the purpose of investigating the alleged commission of an offence; and
(b) asevidence in prosecuting a person for an offence.

Disclosures in terms of international agreements

23. (1) A disclosure in terms of section 21(f)(i) may be made only—

(a) if authorised by the Commissioner; and

(b) for apurpose and on conditions as may be specified by the Commissioner.
(2) A disclosure in terms of section 21(f)(ii) may be made only—

(a8 in circumstances where the international, regional or national interest in
disclosure outweighs any potential harm to the person affected by the
disclosure; and

(b) for apurpose and on conditions as may be specified by the Commissioner.

(3) A disclosure referred to in subsection (1) or (2) may be made only to a person
authorised to act on behalf of—

(a) aparty to the relevant international agreement; or

(b) aninternational agency, institution or organisation established or recognised
in terms of that agreement.

Part 6
Other matters
Requests for information

24. (1) The customs authority may by written notice request a person in possession of
information required for the administration of thisAct or atax levying Act, or any other
legidation in the administration of which the Commissioner assists other organs of state,
and which is sufficiently identified in the notice, to submit that information to the
customs authority within a period specified in the notice.

(2) (a) The customs authority may upon written request by any person and payment
of afee as may be prescribed by rule, provide to that person any information acquired
by the customs authority in the ordinary course of administering thisAct or atax levying
Act.

(b) Information provided in terms of paragraph (a)—

(i) may not specify the identity of the person to whom the information relates or
any particulars from which the identity of such a person may be deduced; and
(if) must be in the public interest.

Rules to facilitate implementation of this Chapter

25. Rulesmadein terms of section 903 to facilitate theimplementation of this Chapter
may include rules prescribing—

(a) matters relating to the manner, time and place of performing enforcement
functions by customs officers;

(b) limitations and conditions relating to the performance of enforcement
functions by customs officers;

(c) standardsof conduct for customs officers when performing their enforcement
functions; and

(d) measures to prevent abuse of power by customs officers, including criminal
sanctions.

Offences in terms of this Chapter

26. (1) A candidate customs officer is guilty of an offenceif that person filesin terms
of section 10(2)(a) with the Commissioner adeclaration of interest which containsfalse
or misleading information or omits information with the intention to mislead.

(2) A customs officer is guilty of an offence if that officer—

(a) failsto comply with section 10(3);
(b) demands or receives, otherwise than from or through his or her employer, any
reward for performing or not performing an enforcement function; or
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(c) wilfully does or permits or agrees to do or permit anything in breach of this
Act or atax levying Act.

(3) A SARS official, a customs officer who is not a SARS official or a person referred
toin section 12(3) or a person who was such an official, officer or person is guilty of an
offence if that official or person contravenes section 21.

(4) A person isguilty of an offenceif that person failsto comply with arequest issued
in terms of section 24(1).

(5) An offence referred to in subsection (1) or (2) is a Category 1 offence.

CHAPTER 2

CUSTOMS CONTROL, PLACES OF ENTRY AND EXIT AND CUSTOMS
CONTROLLED AREAS

Purpose of this Chapter

27. The purpose of this Chapter is—

(a) to determine the goods and persons that are subject to customs control;

(b) to provide for the designation of places as places of entry and places of exit
through which vessels, aircraft, trains, railway carriages, vehicles, goods and
persons may enter or leave the Republic;

(c) toregulate and enforcetheentry into and the exit from the Republic of vessels,
aircraft, trains, railway carriages, vehicles, goods and persons only through
such places of entry or exit; and

(d) to designate and to provide for the designation of places, areas, premises and
facilities as customs controlled areas to ensure effective customs control of
goods and persons referred to in paragraph (a).

Part 1
Customs control
Customs control of goods

28. (1) The following goods are for purposes of this Act and the tax levying Acts
subject to customs control:

(8 All goods imported, or suspected on reasonable grounds to have been
imported, into the Republic;

(b) al goodsin the process of being exported or suspected on reasonable grounds
to be in the process of being exported from the Republic;

(c) all compensating products under a customs procedure or goods suspected on
reasonable grounds to be compensating products under a customs procedure;

(d) all goods manufactured, or on reasonable grounds suspected to have been
manufactured, in an excise warehouse or in circumstancesto which the Excise
Duty Act applies;

(e) all foreign-going vessels and aircraft, and all vessels or aircraft suspected on
reasonable grounds to be foreign-going vessels or aircraft;

(f) all domestic vessels;

(g) all cross-border trainsand railway carriages, and all trains or railway carriages
suspected on reasonable grounds to be cross-border trains or railway
carriages;

(h) all vehiclesentering or in the process of leaving the Republic, or suspected on
reasonable grounds of having entered or being in the process of leaving the
Republic;

(i) al goods on board any vessdl, aircraft, train, railway carriage or vehicle
referred to in paragraph (e), (f), (g) or (h);

() al vessels, aircraft, trains, railway carriages and vehicles transporting, or
suspected on reasonable grounds to be transporting, goods referred to in
paragraph (a), (b), (c) or (d);

(k) all cross-border transmission lines, and electricity being transmitted through a
cross-border transmission line;
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() all cross-border pipelines, cable-cars and conveyor belts, and all goodsin the
process of being conveyed by way of a cross-border pipeline, cable-car or
conveyor belt;

(m) all goods, including vessels, aircraft, trains, locomotives, railway carriages
and vehicles within a customs controlled area;

(n) all goodsin the process of being conveyed by means of pipelines or conveyor
belts used for loading goods onto or off from foreign-going vessels or aircraft
or cross-border railway carriages,

(o) all goods that persons that are subject to customs control in terms of section
29(1) have with them, including al accompanied and unaccompanied
baggage of persons referred to in section 29(1)(a) or (b); and

(p) any other goods not covered above but in relation to which—

(i) atax imposed in terms of the Customs Duty Act or the Excise Duty Act
is payable or on reasonable grounds suspected of being payable; or

(ii) the customs authority may exercise a power in terms of a provision of
this Act, the Customs Duty Act or the Excise Duty Act.

(2) (a) Imported goods remain subject to customs control contemplated in subsection
(1) until thisAct, the Customs Duty Act and the Excise Duty Act cease to apply to the
goods.

(b) The occurrences which cause thisAct to cease to apply to imported goodsinclude
the following:

(i) If goods cleared for home use are unconditionally released for home useor, in
the case of a conditional release for home use, when the release becomes
unconditional;

(i) if thegoodsareintermsof aprovision of thisAct alowed into freecirculation
otherwisethan in terms of aclearance and rel ease of the goods for home use;33

(iii) if the goods are permanently exported from the Republic;
(iv) if the goods are destroyed;

(v) if the goods are disposed of by the Commissioner in terms of this Act or by
another organ of state in terms of other applicable legislation; and

(vi) if compensating products obtained from the processing of goods under a
customs procedure are allowed into free circulation or permanently exported
under that procedure.34

(3) (a) Goods destined for export or exported from the Republic (other than imported
goods destined for export or exported from the Republic) remain subject to customs
control contemplated in subsection (1) until this Act, the Customs Duty Act and the
Excise Duty Act cease to apply to the goods.

(b) The occurrences which cause thisAct to cease to apply to such goodsinclude the
following:

(i) If the goods are cleared and released for outright export or another customs
procedure that allows the permanent export of goods under that procedure3s
and permanently exported from the Republic;

(ii) if the goods are exported under a customs procedure that contemplates the
return of the goods or compensating products obtained from those goods and
those goods or compensating products are re-imported into the Republic and
cleared and released for home use under that procedure;36

(iii) if the goods are in terms of a provision of this Act allowed to be exported
otherwise than in terms of a clearance and release of the goods for export;37

(iv) if the goods revert to free circulation in terms of a provision of thisAct;

(v) if the goods are destroyed; or

(vi) if the goods are disposed of by the Commissioner in terms of this Act or by
another organ of state in terms of other applicable legislation.

(4) Compensating products obtained from imported goods under a customs procedure
remain subject to customs control contemplated in subsection (1) until the compensating
products are allowed into free circulation or exported under that procedure.

33. For instance, certain categories of imported goods are exempted in terms of section 91 from clearance
requirements. See also section 596(6).

34. Home use processing and inward processing procedures.

35. For instance, goods cleared and released for international transit, transhipment, stores, etc.

36. For instance, goods cleared and released for temporary export or outward processing.

37. For instance, certain categories of goodsin free circulation destined for export are exempted in terms
of section 95 from export clearance requirements.
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(5) Goods manufactured in an excise warehouse remain subject to customs control
contemplated in subsection (1) until those goods are alowed into free circulation or
permanently exported under the export or another customs procedure.

(6) Subsections (2), (3), (4) and (5) do not affect the implementation of a provision of
thisAct or atax levying Act in respect of mattersrelated to goods after those goods have
ceased to be subject to customs control contemplated in subsection (1).38

Customs control of persons

29. (1) Thefollowing persons are for purposes of thisAct subject to customs control:

(a8 All persons who have entered or are suspected on reasonable grounds of

having entered the Republic, whether on board a vessel, aircraft, train or
vehicle or on foot;

(b) all personsin the process of leaving or suspected on reasonabl e grounds to be
in the process of leaving the Republic, whether on board a vessel, aircraft,
train or vehicle or on foot;

(c) all persons on board any vessel, aircraft, train, railway carriage or vehicle
referred to in section 28(1);

(d) all persons within a customs controlled area;

(e) all personsin any capacity connected with goods that are subject to customs
control in terms of section 28(1); and

(f) any other persons not covered above but in relation to whom the customs
authority may exercise a power in terms of a provision of thisAct.

(2) Persons entering the Republic remain subject to customs control contemplated in
subsection (1) until the person is customs processed at a place of entry and allowed to
proceed into the Republic.

(3) Persons in the process of |eaving the Republic remain subject to customs control
contemplated in subsection (1) until the person leaves the Republic.

(4) Despite subsections (2) and (3) those subsections do not affect the implementation
of aprovision of thisAct or atax levying Act applicableto the relevant persons after they
have ceased to be subject to customs control contemplated in subsection (1).

Foreign-going vessels and aircraft passing through Republic without calling or
landing

30. (1) Foreign-going vessels or arcraft that enter and pass through the territorial
water or airspace of the Republic without calling or landing at a place in the Republic,
including any goods and persons on board such vesselsor aircraft, are subject to customs
control until they leave the territorial water or airspace of the Republic.

(2) When leaving the territorial water or airspace of the Republic—

(a) vessels, aircraft and goods referred to in subsection (1) must for the purpose
of thisAct be regarded as not having been imported into or exported from the
Republic; and

(b) any persons on board those vessels and aircraft must for the purposes of this
Act be regarded as not having entered or leaving the Republic.

(3) Subsection (2) does not apply to goods or persons that do not remain on board, or
are taken on board, the vessel or aircraft during its voyage across the territorial water or
airspace of the Republic.

Part 2
Places of entry and exit
Designation of places of entry and exit
31. (1) The Commissioner must for the proper exercise of customs control, and
consistent with any applicable Acts of Parliament and decisions of the national
executive, by rule designate any number of—

(a) seaports in the Republic as places where foreign-going vessels may call or
from where such vessels may depart;

38. Some provisions such as the assessment and collection of tax on goods may be implemented long
after customs have relinquished their control of the goods.
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(b) airports in the Republic as places where foreign-going aircraft may land or
from where such aircraft may depart;

(c) rail border crossings as places where cross-border trains may enter or leave
the Republic;

(d) road border crossings as places where vehicles may enter or leave the
Republic; and

(e) road or other border crossings as places where persons may enter or leave the
Republic on foot.

(2) Places designated in terms of subsection (1), read with section 34(1)(a) and (b),
are places of entry or exit for the Republic.

Purposes for which places of entry or exit may be used

32. (1) A seaport or airport designated as a place of entry or exit in terms of
section 31(1)(a) or (b) may be used as a place where—
(a) foreign-going vessels or foreign-going aircraft may respectively call or land;
(b) goods—
(i) imported into the Republic may be off-loaded from foreign-going vessels
or arcraft; or
(if) may beloaded on board foreign-going vessels or aircraft for export from
the Republic; and
() persons—
(i) entering the Republic may disembark from foreign-going vessels or
aircraft; or
(if) leaving the Republic may board foreign-going vessels or aircraft.
(2) A rail border crossing designated as a place of entry or exit in terms of section
31(1)(c) may be used as a place through which—
(a) cross-border trains may enter or leave the Republic;
(b) goods may be imported into or exported from the Republic on board
cross-border trains; and
(c) persons may enter or leave the Republic on board cross-border trains.
(3) A road border crossing designated as a place of entry or exit in terms of section
31(1)(d) may be used as a place through which—
(a) vehicles may enter or leave the Republic;
(b) goods may beimported into or exported from the Republic on board vehicles;
and
(c) persons may enter or leave the Republic on board vehicles.
(4) A road or other border crossing designated as a place of entry or exit in terms of
section 31(1)(e) may be used as a place where persons may enter or leave the Republic
on foot together with any goods they may have with them.

Restrictions on use of places of entry or exit

33. The Commissioner must, if required to do so in terms of an Act of Parliament or
adecision of the national executive or, in the absence of any such Act or decision, after
consultation with any relevant organs of state, may, by rule—

(a) restrict the use of any specific place of entry or exit to a purpose determined
by the Commissioner;
(b) restrict the use of any specific customs seaport or airport to—
(i) the off-loading of goods of a specific type or in a specific manner from
vessels or aircraft in which the goods were imported into the Republic;
(if) theloading of goods of a specific type or in a specific manner on board
vessels or arcraft in which the goods are to be exported from the
Republic; or
(iii) thetaking in of fuel or other stores;
(c) determine that only a specific customs seaport or airport may be used as a
place where—
(i) imported goods of a specific type may be off-loaded from foreign-going
vessels or aircraft;
(ii) goods of aspecific type may beloaded on board foreign-going vesselsin
which the goods are to be exported from the Republic; or
(iii) goods, or goods of a specific type, may be off-loaded, |oaded or handled
for international transit or transhipment; or
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(d) impose conditions asto the use of any specific place as aplace of entry or exit
including the days on which and the hours of the day during which it may be
SO used.

Places of entry or exit in terms of international agreements with adjoining
countries

34. (1) The national executive of the Republic may enter into an agreement with the
government of a SACU member state or other adjoining country to provide for—

(a) joint, one-stop or side by side places of entry or exit for the Republic and that
adjoining country;

(b) aplace of entry or exit for the Republic alone at alocation in that country; or

(c) aplace of entry or exit for that country alone at a location in the Republic.

(2) The Commissioner must make rules to give effect to any agreement in terms of
subsection (1)(a) or (b) wherethe agreed place of entry or exit isat alocationin the other
country, including rules—

(a) designating that place as a place of entry or exit for the Republic in terms of
section 31(2)(c), (d) or (e);
(b) determining—
(i) the purposes for which that place may be used as a place of entry or exit
for the Republic; and
(if) the days on which and the hours of the day during which it may be so
used;
(c) determining the circumstancesin and conditions on which, the location where
and the time when—
(i) personsarriving at that place for the Republic must for purposes of this
Act and atax levying Act be regarded as having entered the Republic;
and
(if) goodsarriving at that place for the Republic must for purposes of thisAct
and atax levying Act be regarded as having entered, or been imported
into, the Republic; and
(d) prescribing procedures and conditions to be complied with, and the
documents to be used, or any other matter necessary or useful, for—
(i) the implementation of the agreement; or
(if) the use of that place as a place of entry or exit for the Republic.

(3) The Commissioner must make rules to give effect to any agreement in terms of
subsection (1)(a) or (c) where the agreed place of entry or exit is at a location in the
Republic, including rules providing for—

(a) that place to be used by the adjoining country as a place of entry or exit in
accordance with the legislation of that country—
(i) through which trains or vehicles may pass from or to that country;
(if) through which goods may pass from or to that country;
(iii) where goods may be declared and processed for that country’s customs
purposes; and
(iv) through which persons may pass from or to that country; and
(b) customs officials of that country at that place—
(i) to process for customs purposes goods and persons in accordance with
the legidlation of that country; and
(ii) to apply and enforce the legidation of that country.3°®

(4) To the extent that an agreed place of entry or exit referred to in subsection (1)(a)
is a a location partidly in the Republic and partialy in the adjoining country, this
section may not be read as affecting the application of this Act in or in relation to that
part that fallsin the Republic.

39. In the case of section 34(1)(b) where the place of entry or exit for the Republic isat alocation in that
country, the adjoining country must have provisions similar to section 34(3) to alow SA Customsto
operate in that country.
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Information sharing agreements

35. (1) The Commissioner and the port authority or other organ of state operating at
aplace of entry or exit may enter into an information sharing agreement for the proper
and effective administration of that place as a place of entry or exit.4°

(2) An information sharing agreement may provide for—

(a) thesharing of non-confidential information between the parties rel evant to the
administration of that place of entry or exit;

(b) the specific information that must or may be shared between the parties;

(c) themanner in which and the time within which information must be passed to
the other party;

(d) the combination of reports, notifications, declarations, statements, returns or
other documents that must be submitted by third persons respectively to the
customs authority in terms of this Act and to the other party in terms of the
legislation administered by the other party;

(e) the exemption of third persons from the obligation to submit to each party
separate overlapping reports, notifications, declarations, statements, returns or
other documents containing substantially the same information; and

() the submission by third persons of such reports, natifications, declarations,
statements, returns or other documents to only one of the parties.

(3) The Commissioner may by rule—

(a) dive effect to an information sharing agreement in terms of subsection (1); or

(b) exempt a person from a requirement in terms of this Act to submit a report,
notification, declaration, statement, return or other document, provided that
the exempted person submits substantially the same information that must be
contained in that report, notification, declaration, statement, return or other
document to the other party.

Places of entry for foreign-going vessels and aircraft

36. (1) No foreign-going vessel—

(a) after entering the Republic may call at any port or place along the coastline of
the Republic other than a customs seaport; and

(b) when leaving the Republic, may depart from a place other than a customs
seaport.

(2) After departing from a customs seaport—

(a) toanother place within the Republic, no foreign-going vessel may call at any
port or place along the coastline of the Republic other than a customs seaport;
or

(b) to adestination outside the Republic, no foreign-going vessel may call at any
port or place along the coastline of the Republic.

(3) No foreign-going aircraft—

(a) after entering the Republic, may land at any place other than a customs
airport; or

(b) when leaving the Republic, may depart from any place other than a customs
airport.

(4) After departing from a customs airport—
(a) toanother placewithinthe Republic, no foreign-going aircraft may land at any
place in the Republic other than a customs airport; or
(b) to adestination outside the Republic, no foreign-going aircraft may land at
any place in the Republic.
(5) Subsections (1) to (4) do not apply to—42
(a) nava shipsand naval or military aircraft to the extent that they fall within the
definition of “foreign-going vessel”” or “foreign-going aircraft”; and
(b) foreign-going aircraft of an unconventional nature, such as helicopters,
aircraft landing on water, gliders or balloons.
(6) The Commissioner may, in accordance with any applicableActs of Parliament and
decisions of the national executive, by rule prescribe—
(a) places at which or the conditions on which aircraft referred to in subsection
(5)(b) may call or land in the Republic;

40. See also section 15.
41. Section 44 makes provision for additional exclusions and exemptions.
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(b) places from where or the conditions on which such aircraft may depart from
the Republic;

(c) reporting requirements for such aircraft; and

(d) thegranting of exemptionsfrom rules prescribed in terms of paragraph (a), (b)
or (c).

Calls or landings resulting from forced circumstances*2

37. (1) Section 36(1), (2), (3) or (4) does not apply if aforeign-going vessel or aircraft
isforced by stress of weather, accident or other circumstances beyond the control of the
on-board operator to call or land at a place which is not a customs seaport or airport.

(2) If aforeign-going vessel or aircraft makes aforced call or landing, the incident,
and the circumstances of the incident, must promptly be reported—

(a) by the on-board operator to the Customs Office—
(i) nearest to the place where the vessel called or the aircraft landed; or
(if) at thefirst customs seaport or airport at which the vessel or aircraft next
arrives; or
(b) if the vessel or aircraft is operated by a carrier, by the carrier to the customs
authority electronically in accordance with section 913.

(3) The on-board operator of aforeign-going vessel or aircraft which makes aforced
call or landing, and if the vessel or aircraft is operated by a carrier, also the carrier, must
at the place where the vessel calls or the aircraft lands take all precautions reasonablein
the circumstances to prevent a breach of thisAct or atax levying Act in respect of any
goods or persons—

(a) on board the vessdl or aircraft;
(b) off-loaded or disembarking from the vessel or aircraft at that place; or
(c) loaded on board or boarding the vessel or aircraft at that place.

(4) The Commissioner may prescribe by rule the procedures that must be complied

with after avessel or aircraft has made a forced call or landing.

Places of entry or exit for cross-border trains

38. No cross-border train may enter or leave the Republic at a rail border crossing
other than a rail border crossing designated in terms of section 31(1)(c) as a place of
entry or exit.

Places of entry or exit for vehicles

39. (1) No vehicle may enter*® or leave** the Republic at a place other than a land
border-post for vehicles.

(2) Subsection (1) does not apply to vehicles imported into or exported from the
Republic on board foreign-going vessels or aircraft or cross-border trains.4s

Places of entry or exit for persons

40.(1) A person entering or leaving the Republic on board—
(a) aforeign-going vessel may not disembark from or board that vessel at any
place other than at a customs seaport; or
(b) aforeign-going aircraft may not disembark from or board that aircraft at any
place other than at a customs airport.

42. See section 557 for wreck.

43. When an inbound vehicle arrives at a land border-post the requirements of this Act relating to the
vehicle, and goods and persons on board the vehicle, must be complied with. These requirements
include declaring goods that must be declared in terms of section 478, and clearing the vehicle and
any goods on board the vehicle for home use or acustoms procedure in terms of section 89 excluding
goods exempted from clearance in terms of section 91.

44. When an outbound vehicle arrives at aland border-post the requirements of this Act relating to the
vehicle and the goods and persons on board the vehicle must be complied with. These requirements
include declaring goods that must be declared in terms of section 483 and clearing the vehicle and any
goods on board the vehicle in terms of section 93 for export, excluding goods exempted from
clearance in terms of section 95.

45. Section 44 makes provision for additional exclusions and exemptions.
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(2) Subsection (1)(a) or (b) does not apply if avessal or aircraft isforced by stress of
weather, accident or other circumstances beyond the control of the on-board operator to
call or land at a place which is not a customs seaport or a customs airport.

(3) No person may enter or leave the Republic—

(@) on board a cross-border train otherwise than at a rail border crossing
designated as a place of entry or exit in terms of section 31(1)(c);

(b) on board a vehicle otherwise than at a land border-post for vehicles; or

(c) on foot otherwise than at a land border-post for persons on foot.

Places of entry or exit for goods

41. (1) No goods imported into or destined for export from the Republic on board—
(a) aforeign-going vessel may be off-loaded from or loaded on board the vessel
other than at a customs seaport and, more specifically, at a place within the
customs seaport licensed as a sea cargo terminal or sea travellers terminal;
(b) aforeign-going aircraft may be off-loaded from or |oaded on board the aircraft
other than at a customs airport and, more specificaly, at a place within a
customs airport licensed as an air cargo terminal or air travellers terminal; or
(c) across-border railway carriage may be off-loaded from or loaded on board the
raillway carriage other than at aplace within arailway station licensed asarail
terminal.

(2) Goods off-loaded at a seaor air travellers terminal must be moved to asea or air
cargo terminal except in circumstances prescribed by rule or where the customs
authority determines otherwise in a specific case.

(3) No goods may be imported into or exported from the Republic—

(a) on board a cross-border train otherwise than through a rail border crossing
designated as a place of entry or exit in terms of section 31(1)(c);

(b) on board a vehicle otherwise than through aland border-post for vehicles;

(c) by persons on foot otherwise than through aland border-post for persons on
foot;

(d) through a pipeline other than alicensed cross-border pipeline; or

(e) by way of a cable-car or conveyor belt other than a licensed cross-border
cable-car or conveyor belt.

(4) No electricity may beimported into or exported from the Republic otherwise than
through a licensed cross-border transmission line.

(5) Subsection (2) does not apply to accompanied or unaccompanied baggage.

Consequences in event of contravention of entry or exit requirements

42. (1) If section 36 is contravened in relation to any foreign-going vessel or aircraft,
or if section 38 is contravened in relation to any cross-border train, or if section 39 is
contravened in relation to any vehicle, or if section 41 is contravened in relation to any
goods, the customs authority may apply subsection (2) or (3), as may be appropriate,
with regard to—

(a) thevessd or aircraft, or any goods on board the vessel or aircraft when the
offence was committed, in the case of a section 36 contravention;

(b) thetrainor any railway carriage that was attached to the train when the offence
was committed, in the case of a section 38 contravention;

(c) thevehicle, in the case of a section 39 contravention; or

(d) the goods, in the case of a section 41 contravention.

(2) The customs authority may for import tax purposes regard—

(a) avessdl or aircraft, or any goods referred to in subsection (1)(a), to be cleared
for home use under Chapter 84 if the contravention was committed when the
vessel or aircraft was on an inbound voyage;

(b) atrain, or any railway carriage referred to in subsection (1)(b), to be cleared
for home use under Chapter 8 if the contravention was committed in relation
to atrain entering the Republic;

(c) avehicleto becleared for home use under Chapter 8 if the contravention was
committed in relation to a vehicle entering the Republic; or

46. For tax implications if goods are regarded to becleared for home use, see section 152.
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goods imported into the Republic to be cleared for home use under Chapter 8

if the goods—

(i) inthe case of goods referred to in section 41(1), were off-loaded from a
vessdl, aircraft or railway carriage in contravention of that section; or

(if) inthecase of goodsreferred to in section 41(3), wereimported otherwise
than through a place of entry in contravention of that section.

(3) The customs authority may for tax purposes regard—

(@

(b)

(©
(d)

avessdl or aircraft, or any goods referred to in subsection (1)(a), that have not

been cleared for outright export, to be cleared for outright export4” if the

contravention was committed when the vessel or aircraft was on an outbound

voyage;

atrain, or any railway carriage referred to in subsection (1)(b), to be cleared

for outright export if the contravention was committed in relation to a train

leaving the Republic;

avehicleto be cleared for outright export if the contravention was committed

in relation to a vehicle leaving the Republic; or

goods that are in the process of being exported or that have been exported

from the Republic to be cleared for outright export if the goods—

(i) inthe case of goods referred to in section 41(1), were loaded on board a
vessel, aircraft or railway carriage in contravention of that section; or

(ii) in the case of goods referred to in section 41(3), are being or were
exported from the Republic in contravention of that section.

(4) Subsection (3) may not be read as affecting the application of section 112 or 113
in relation to goods that were at the time of the contravention under a customs
procedure.

(5) This section applies apart from any crimina proceedings that may be instituted,
administrative penalty that may be imposed or any other step that may be taken by the
customs authority interms of thisAct for abreach of an entry or exit requirement, which
may include, where not inconsistent with this Act or other applicable legislation or
otherwise inappropriate—

(@)

(b)
(©)

(d)

applying section 570(2), read with section 580, to—
(i) thevessd, aircraft or any goods referred to in subsection (1)(a);
(if) thetrain or railway carriage referred to in subsection (1)(b);
(iii) the vehicle referred to in subsection (1)(c); or
(iv) any goods referred to in subsection (1)(d);
seizing any such vessel, aircraft, train, railway carriage, vehicle or goods in
terms of Chapter 34;
allowing the carrier operating, or the owner or on-board operator of, such
vessdl, aircraft, train, railway carriage or vehicle, or the importer or exporter
of any such goods, to abandon the vessel, aircraft, train, railway carriage,
vehicle or goods to the Commissioner in accordance with Chapter 26; or
allowing or directing the carrier operating, or the owner or on-board operator
of, such vessdl, aircraft, train, railway carriage or vehicle, or the importer or
exporter of any such goods—
(i) toremovethe vessdl, aircraft, train, railway carriage or vehicle or goods
from the Republic; or
(ii) to destroy the goods under supervision of the customs authority or an
organ of state designated by the customs authority.

Part 3

Customs controlled areas

List of customs controlled areas

43. (1) Thefollowing places, areas, premises or facilities are customs controlled areas
for the purpose of this Act and the tax levying Acts:

(@)

All licensed—
(i) general seacargo terminas;
(ii) specia seacargo terminals;

47. For tax implications if goods are regarded to be cleared for outright export underChapter 8, see
section 157.
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(iii) bulk sea cargo terminals;
(iv) container terminas;
(v) combination sea cargo terminals;
(vi) multi-purpose sea cargo terminals;
(vii) seatravellersterminals;
(viii) air cargo terminals;
(ix) air travellers terminals;
(x) air cargo depots;
(xi) rail cargo terminals;
(xii) rail travellersterminads;
(xiii) container depots;
(xiv) international postal clearance depots;
(xv) storage warehouses and excise warehouses;
(xvi) tax free shops;
(xvii) premises of SEZ enterprises;
(xviii) inward processing premises,
(xix) home use processing premises,
(xx) state warehouses contemplated in section 569(b);
(xxi) cross border pipelines;
(xxii) cross-border transmission lines,
(xxiii) cross border cable-cars; or
(xxiv) cross border conveyor belts;
(b) state warehouses contemplated in section 569(a); and
(c) any other premises referred to in section 629(g).

(2) The Commissioner may by rule designate as a customs controlled area—

(@) thewhole areacomprising a customs seaport or airport or other place of entry
or exit;

(b) any part of an area comprising a customs seaport or airport or other place of
entry or exit;

(c) aspecial economic zone or any part of a special economic zone; or

(d) any general or special entrance to or exit from—
(i) acustoms seaport or airport or other place of entry or exit; or
(ii) anareadesignated as acustoms controlled areain terms of paragraph (b)

or (c).

(3) The customs authority may after consultation with any person or authority
administering any activity in a customs controlled area, determine the manner in which
the area—

(@ must be secured; and
(b) must be signposted so as to give persons present in the areaa clear indication
that it is a customs controlled area

(4) The port authority of a customs sea- or airport and the licensee of a customs
controlled area must free of charge provide space and facilities at the sea- or airport or
customs controlled area, as may be determined by rule, for customs officersto exercise
their enforcement functionsin relation to goods and persons at or in that sea- or airport
or customs controlled area.

Part 4
Other matters
Exclusions and exemptions

44, (1) The Commissioner may in accordance with any applicable decisions of the
national executive—
(a) by rule exclude from the application of aprovision of Part 2 of this Chapter—
(i) any category of vessels, aircraft, trains, railway carriages or vehicles;
(if) any category of persons, travellers or crew; or
(iii) any category of goods;
(b) by rule prescribe the extent to which, the circumstances in which and the
conditions on which any exclusion referred to in paragraph (a) applies; or
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(c) injustifiable circumstances exempt4e—
(i) aspecific vessel, aircraft, train, railway carriage; vehicle or goods from
the application of a provision of Part 2 of this Chapter; or
(if) a specific person from complying with a provision of Part 2 of this
Chapter.

(2) In order to give effect to the Special Economic Zones Act, 2013 (Act No__. of
2013), the Commissioner may by rule limit or modify the customs control of goods, or
any specific category of goods, to which that Act applies, and may for that purpose—

(a) determine the extent to which, the circumstances in which and the conditions
on which customs control of such goods is limited or modified;

(b) exempt such goods from specific requirements of this or atax levying Act;

(c) providefor ssimplified and expedited processesfor the clearance and rel ease of
such goods,

(d) provide for the submission and customs processing of documents in
accordance with simplified and expedited processes;

(e) provide for smplified tax payment methods;

() provide for the deferment of tax on goods;

(g) align customs processes and requirements in terms of this Act with the
concept of asingle point of contact contemplated in that Act;

(h) prescribe measures to prevent—
(i) illegal diversions; and
(if) undue risks to the payment or collection of tax should tax become

payable on such goods;

(i) allocate liability for the payment of tax should tax become payable on such
goods; and

(j) prescribe any other matter necessary to facilitate the implementation of that
Act.

Rules to facilitate implementation of this Chapter

45, Rulesmadein terms of section 903 to facilitate the implementation of this Chapter
may include rules prescribing measures aimed at—

(a) facilitating the use of areas, premises or facilities referred to in section 43 (1)
or (2) as customs controlled areas;

(b) regulating the entry or exit of goods and persons to or from a customs
controlled area;

(c) regulating the movement of goods within a customs controlled area; and

(d) the identification of persons entering, present in or leaving a customs
controlled area.

Offences in terms of this Chapter4°

46. (1) The on-board operator of aforeign-going vessel, and if the vessel is operated
by a carrier, also the carrier, is guilty of an offence if—
(a) section 36(1) or (2) is contravened with regard to that vessel;
(b) that on-board operator or carrier failsto comply with section 37(2) or (3); or
(c) section 41(1)(a) is contravened with regard to goods off-loaded from or
loaded on board that vessel.
(2) The on-board operator of aforeign-going aircraft, and if the aircraft is operated by
acarrier, also the carrier, is guilty of an offence if—
(a) section 36(3) or (4) is contravened with regard to that aircraft;
(b) that on-board operator or carrier failsto comply with section 37(2) or (3); or
(c) section 41(1)(b) is contravened with regard to goods off-loaded from or
loaded on board that aircraft.
(3) Thecarrier operating across-border train or railway carriageisguilty of an offence
if—
(a) section 38 is contravened with regard to that train;
(b) section41(1)(c) iscontravened with regard to goods off-loaded from or loaded
on board that railway carriage; or

48. See section 918 for conditional exemptions.
49. See section 893(1) for criminal liability of registered agents of carriers in the case of carriers not
located in the Republic.
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(c) section 41(3)(a) is contravened with regard to goods on board that train.

(4) The on-board operator of avehicle, and if the vehicleis operated by acarrier, also

the carrier, is guilty of an offence if—
(a) section 39(1) is contravened with regard to that vehicle; or
(b) section 41(3)(b) is contravened with regard to goods on board that vehicle.

(5) A person entering or leaving the Republic is guilty of an offence if that person
contravenes section 40(1) or (3) or 41(3)(c).

(6) A person operating a cross-border pipeline, cable-car, conveyor belt or
transmission lineisguilty of an offenceif that person contravenes section 41(3)(d) or (€)
or (4).

(7) The following offences are Category 1 offences:

(a) The offences referred to in subsections (1)(c), (2)(c) and (3)(b); and
(b) the offences referred to in subsection (4)(a) or (b) committed with regard to a
vehicle, or goods on board a vehicle, operated by a carrier.

CHAPTER 3

REPORTING REQUIREMENTS FOR INBOUND AND OUTBOUND VESSELS,
AIRCRAFT, TRAINS, BUSES, TRUCKS, PERSONS AND CARGO%°

Purpose and application of this Chapter

47. (1) The purpose of this Chapter is to establish reporting regquirements
concerning—

(a) all vessels, aircraft, trains, buses and trucks arriving in or leaving the
Republic;

(b) all persons and cargo on board vessels, aircraft, trains, buses and trucks
arriving in the Republic, whether or not such persons disembark or such cargo
is off-loaded in the Republic;

(c) al persons and cargo on board vessels, aircraft, trains, buses and trucks
leaving the Republic; and

(d) all such cargo loaded, off-loaded, packed, unpacked, consolidated, de-
grouped, received at or removed from terminals, depots and other prescribed
places, including packed and empty containers.

(2) This Chapter does not apply to—

(a) vessels or aircraft which cross into the territorial waters or airspace of the
Republic without calling or landing at a place in the Republic; and

(b) persons and cargo on board such vessels and aircraft.

(3) A timeframe prescribed by rule in terms of this Chapter for the submission of a
notice, report or other document is subject to any extension or shortening of that
timeframe in terms of section 908 or 909.

Part 1
Reporting requirements for arriving and departing foreign-going vessels
Application of this Part
48. This Part—
(a) applies, subject to section 86, to al foreign-going vessels to the extent
indicated in the provisions of this Part; and

(b) does not apply to naval ships to the extent that they fall within the definition
of “foreign-going vessel”.

50. Non-compliance with the reporting and other requirements of this Chapter is not a criminal offence
but may as non-prosecutable breaches of this Act attract fixed amount penalties in terms of Chapter
39.
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Advance loading and arrival notices

49. (1) (a) The carrier operating a foreign-going vessel to the Republic must give

advance notice to the customs authority—
(i) of containerised cargo to be loaded on board the vessel at a foreign port that
will be on board the vessel when the vessel enters the Republic;
(if) of the scheduled arrival of the vessel and crew in the Republic; and
(iii) if the vessel is transporting travellers, of the scheduled arrival of those
incoming travellers in the Republic.

(b) An advance containerised cargo loading notice referred to in paragraph (a)(i) must
be submitted before the containers are |oaded, within atimeframe as may be prescribed
by rule.

(c) Advance arrival notices referred to in paragraph (a)(ii) and (iii) must be
submitted—

(i) within atimeframe as may be prescribed by rule; and
(i) either separately, simultaneously or as a combined notice, as may be
prescribed by rule.

(2) (a) Each cargo reporter responsible for cargo on board a foreign-going vessel
referred to in subsection (1) must give advance notice to the customs authority of the
scheduled arrival of that incoming cargo in the Republic.

(b) An advance cargo arrival notice referred to in paragraph (a) must be submitted
within atimeframe as may be prescribed by rule.

(3) (a) If onreceipt of an advance cargo loading noticeit appearsthat any of the cargo
to which the notice relates are goods referred to in paragraph (b), the customs authority
may, by notice to the reporting carrier or that carrier’s registered agent in the Republic,
warn the carrier—

(i) not to load those goods on board the vessel or to transport the goods to the
Republic; and

(if) that should the goods be loaded or transported, the goods on arrival in the
Republic will be detained and dealt with in accordance with the applicable
provisions of thisAct, including Chapter 35.

(b) Paragraph (a) may be applied to goods that on arrival in the Republic arelikely to

be—
(i) prohibited goods;
(i) restricted goods in respect of which the legislation regulating the import of
those goods has not been complied with; or
(iif) goods of a class or kind or faling within any other category as may be
prescribed by rule.

(c) A carrier commits a Category 1 offence if goods in respect of which awarning has
been issued in terms of paragraph (b)(i) is on board the vessel when it enters the
Republic.

(4) This section applies only to foreign-going vessels operated by carriers.

Arrival reports

50. (1) The arrival of aforeign-going vessel at a customs seaport must be reported to
the customs authority—
(a) by the port authority managing that seaport; and
(b) if the vessel—
(i) is operated by a carrier, by the carrier unless the customs authority
permits otherwise; or
(if) isnot operated by acarrier, by the on-board operator of the vessel unless
the customs authority permits otherwise.
(2) A vessdl arrival report referred to in subsection (1) must be submitted within a
timeframe as may be prescribed by rule after the arrival of the vessel at the customs

seaport.
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Advance departure notices

51. (1) (a) The carrier operating a foreign-going vessel must give advance notice to
the customs authority—

(i) of the scheduled departure of the vessel and crew from a customs seaport; and

(i) if thevessel isto transport travellers out of the Republic, of all those outgoing
travellers who boarded or are scheduled to board the vessel at that seaport.

(b) Advance departure notices referred to in paragraph (a)(i) and (ii) must be
submitted—

(i) within a timeframe as may be prescribed by rule before the scheduled
departure of the vessel from that customs seaport, whether to another customs
seaport or to a destination outside the Republic; and

(ii) either separately, simultaneously or as a combined notice, as may be
prescribed by rule.

(2) (a) Each cargo reporter responsible for cargo loaded or to be loaded on board a
foreign-going vessel at a customs seaport for export from the Republic must give
advance notice to the customs authority of that outgoing cargo.

(b) An advance cargo departure notice referred to in paragraph (a) must be submitted
within atimeframe as may be prescribed by rule before the scheduled departure of that
vessel from that customs seaport, whether to another customs seaport or to adestination
outside the Republic.

(c) Paragraphs (a) and (b) do not apply in respect of goods to be transhipped in
accordance with Chapter 11 onto the vessel at that seaport. In such a case the
transhipment clearance declaration or document regarded to be atranshipment clearance
declaration in terms of section 251 must for purposes of paragraphs (a) and (b) be
regarded to be the advance cargo departure notice for those goods.

(3) This section applies only to foreign-going vessels operated by carriers.

Permission to depart

52. (1) No foreign-going vessel may depart from a customs seaport without a
permission to depart issued by the customs authority.

(2) An application for a permission to depart must be—

(a) submitted to the customsauthority in the manner as may be prescribed by rule;
and

(b) accompanied or supported by such documents as may be required by rule or
interms of atax levying Act or other legisation applicable to the departure of
vessels from a customs seaport.5t

(3) No permission to depart may be issued—

(a) unless section 51 has been complied with, in the case of avessel operated by
acarrier; or
(b) if the vessel has been detained, seized or confiscated, or if the vessel has on
board goods that have been detained, seized or confiscated, in terms of—
(i) thisAct or atax levying Act; or
(if) other legidation or a court order and the customs authority has been
informed of the detention, seizure or confiscation.

(4) If avessd in respect of which a permission to depart has been issued in terms of
subsection (1) does not depart within atimeframe as may be prescribed by rule after the
permission was issued, the permission lapses and a new permission to depart must be
obtained before the vessel may depart.

(5) This section applies to all foreign-going vessels.

Departure reports

53. (1) The departure of a foreign-going vessel from a customs seaport to another
customs seaport or to a destination outside the Republic must be reported to the customs
authority—

(8 by the port authority managing that seaport; and
(b) if the vessel—

51. These documentsinclude safety certificates, departure clearances by the port authority, Home Affairs
certificates, Post Office certificates, income tax forms, etc.
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(i) is operated by a carrier, by the carrier unless the customs authority
permits otherwise; or
(if) isnot operated by acarrier, by the on-board operator of the vessel unless
the customs authority permits otherwise.
(2) A vessel departure report referred to in subsection (1) must be submitted within a
timeframe as may be prescribed by rule after the departure of the vessel from that

seaport.
(3) This section applies to all foreign-going vessels.

Part 2
Reporting requirements for arriving and departing foreign-going aircraft
Application of this Part

54. This Part—
(a) applies, subject to section 86, to all foreign-going aircraft to the extent
indicated in the provisions of this Part; and
(b) doesnot apply to naval or military aircraft to the extent that they fall withinthe
definition of ““foreign-going aircraft’.

Advance arrival notices

55. (1) (&) The carrier operating a foreign-going aircraft to the Republic must give
advance notice to the customs authority—
(i) of the scheduled arrival of the aircraft and crew in the Republic; and
(i) if the aircraft is transporting travellers, of the scheduled arrival of those
incoming travellers in the Republic.

(b) Advance arrival notices referred to in paragraph (a)(i) and (ii) must be

submitted—
(i) within atimeframe as may be prescribed by rule; and
(ii) ether separately, simultaneously or as a combined notice, as may be
prescribed by rule.

(2) (a) Each cargo reporter responsible for cargo on board a foreign-going aircraft
referred to in subsection (1) must give advance notice to the customs authority of the
scheduled arrival of that incoming cargo in the Republic.

(b) An advance cargo arrival notice referred to in paragraph (a) must be submitted
within atimeframe as may be prescribed by rule.

(3) This section applies only to foreign-going aircraft operated by carriers.

Arrival reports

56. (1) Thearrival of aforeign-going aircraft at a customs airport must be reported to
the customs authority—
(&) by the port authority managing that airport; and
(b) if the aircraft—
(i) is operated by a carrier, by the carrier unless the customs authority
permits otherwise; or
(ii) isnot operated by acarrier, by the on-board operator of the aircraft unless
the customs authority permits otherwise.
(2) An aircraft arrival report referred to in subsection (1) must be submitted within a
timeframe as may be prescribed by rule after the arrival of the aircraft at a customs
airport.

Advance departure notices

57. (1) (a) The carrier operating aforeign-going aircraft must give advance notice to
the customs authority of—
(i) the scheduled departure of the aircraft and crew from a customs airport; and
(ii) if theaircraftistotransport travellersout of the Republic, of all those outgoing
travellers who boarded or are scheduled to board the aircraft at that airport.
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(b) Advance departure notices referred to in paragraph (a)(i) and (ii) must be
submitted—

(i) within a timeframe as may be prescribed by rule before the scheduled
departure of the aircraft from a customs airport, whether to another customs
airport or to a destination outside the Republic; and

(ii) either separately, simultaneoudly or as a combined notice, as may be
prescribed by rule.

(2) (a) Each cargo reporter responsible for cargo loaded or to be loaded on board a
foreign-going aircraft at a customs airport for export from the Republic must give
advance notice to the customs authority of that outgoing cargo.

(b) An advance cargo departure notice referred to in paragraph (a) must be submitted
within atimeframe as may be prescribed by rule before the scheduled departure of that
aircraft from that customs airport, whether to another customs airport or to adestination
outside the Republic.

(c) Paragraphs (a) and (b) do not apply in respect of goods transhipped in accordance
with Chapter 11 onto the aircraft at that airport.

(d) In the case of goods referred to in paragraph (c) the transhipment clearance
declaration or document regarded to be atranshipment clearance declaration in terms of
section 251 must for purposes of paragraphs (a) and (b) be regarded to be the advance
cargo departure notice for those goods.

(3) This section applies only to foreign-going aircraft operated by carriers.

Permission to depart

58. (1) No foreign-going aircraft may depart from a customs airport without a
permission to depart issued by the customs authority.

(2) An application for a permission to depart must be—

(a) submitted to the customs authority in the manner as may be prescribed by rule;
and

(b) accompanied or supported by such documents as may be required by rule or
interms of atax levying Act or other legislation applicable to the departure of
aircraft from a customs airport.52

(3) No permission to depart may be issued—

(a8) unless section 57 has been complied with, in the case of an aircraft operated
by acarrier; or
(b) if theaircraft has been detained, seized or confiscated, or if the aircraft hason
board goods that have been detained, seized or confiscated, in terms of—
(i) thisAct or atax levying Act; or
(ii) other legidlation or a court order and the customs authority has been
informed of the detention, seizure or confiscation.

(4) If an aircraft in respect of which a permission to depart has been issued in terms
of subsection (1) does not depart within atimeframe as may be prescribed by rule after
the permission was issued, the permission lapses and a new permission to depart must
be obtained before the aircraft may depart.

(5) This section applies to all foreign-going aircraft.

Departure reports

59. (1) The departure of a foreign-going aircraft from a customs airport to another
customs airport or a destination outside the Republic must be reported to the customs
authority—

(a) by the port authority managing that airport; and
(b) if the aircraft—
(i) is operated by a carrier, by the carrier unless the customs authority
permits otherwise; or
(if) isnot operated by acarrier, by the on-board operator of the aircraft unless
the customs authority permits otherwise.

(2) An aircraft departure report referred to in subsection (1) must be submitted within
a timeframe as may be prescribed by rule after the departure of the aircraft from that
airport.

(3) This section applies to all foreign-going aircraft.

52. These documents include safety certificates, departure clearances by the airport authority, Home
Affairs certificates, Post Office certificates, income tax forms, etc.
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Part 3
Reporting requirements for arriving and departing cross-border trains
Advance arrival notices

60. (1) The carrier of a cross-border train scheduled for the Republic who will be
operating the train on the Republic’s side of the border, must give advance notice to the
customs authority—

(a) of the scheduled arrival of the train and crew in the Republic;

(b) if thetrainistransporting travellers, of the scheduled arrival of thoseincoming
travellers in the Republic; and

(c) if the train is transporting cargo, of the scheduled arrival of that incoming
cargo in the Republic.

(2) Advance arrival notices referred to in subsection (1)(a), (b) and (c) must be
submitted—

(&) within atimeframe as may be prescribed by rule; and
(b) either separately, simultaneously or as a combined notice, as may be
prescribed by rule.

Arrival reports

61. (1) The carrier operating a cross-border train that has entered the Republic must
report to the customs authority the arrival of the train at each railway station after it
entered the Republic where—

(a) travellersor crew will disembark;
(b) cargo will be off-loaded; or
(c) aralway carriage will be detached.

(2) A train arrival report referred to in subsection (1) must be submitted within a
timeframe as may be prescribed by rule after the arrival of thetrain at arailway station
referred to in that subsection.

Advance departure notices

62. (1) The carrier of a cross-border train scheduled for a destination outside the
Republic who will be operating the train on the Republic’s side of the border, must
give—

(a) advance notice to the customs authority—
(i) of the scheduled departure of the train and crew to a destination outside
the Republic;

(ii) if thetrainisto transport travellers to a destination outside the Republic,
of al travellers scheduled to be on board the train when the train crosses
the border out of the Republic; and

(iii) if thetrain isto transport cargo to a destination outside the Republic, of
al cargo scheduled to be on board the train when the train crosses the
border out of the Republic; and

(b) such updates as may be prescribed by rule of its advance traveller departure
noticereferred toin paragraph (a)(ii) and of its advance cargo departure notice
referred to in paragraph (a)(iii) as the train progresses on its voyage to the
border.

(2) Advance departure notices referred to in subsection (1) (a)(i), (ii) and (iii), and any
updates of such natices referred to in subsection (1)(b), must be submitted—

(a) at such times as may be prescribed by rule for such notices and updates; and
(b) either separately, simultaneously or as a combined notice or update, as may be
prescribed by rule.

Departure reports

63. (1) The carrier operating a cross-border train in the Republic to a destination
outside the Republic must report to the customs authority the departure of the train from
each railway station where—

(a) travellersor crew or cargo bound for a destination outside the Republic are
taken on board that train; or
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(b) across-border railway carriage transporting such travellersor crew or cargois
attached to that train.
(2) A train departure report must be submitted within a timeframe as may be
prescribed by rule after the departure of the train from a railway station referred to in
subsection (1).

Part 4
Reporting requirements for arriving and departing buses®3
Advance arrival notices

64. (1) The carrier operating a bus to the Republic must give advance notice to the
customs authority of the scheduled arrival in the Republic of the busand of all travellers
and crew on board the bus.

(2) An advance arrival notice referred to in subsection (1) must be submitted within
atimeframe as may be prescribed by rule.

(3) This section applies only to buses operated by carriers.

Arrival reports

65. (1) The on-board operator of a bus entering the Republic must, upon arrival at the
land border-post where the bus enters the Republic, submit to the customs authority at
that border-post an arrival report in respect of the bus and of al travellers and crew on
board the bus.

(2) This section applies to all buses whether or not operated by carriers.

Advance departure notices

66. (1) The carrier operating a bus to a destination outside the Republic, must give
advance notice to the customs authority of the scheduled departure from the Republic of
the bus and of all travellers and crew on board the bus.

(2) An advance departure notice referred to in subsection (1) must be submitted within
a timeframe as may be prescribed by rule before the bus reaches the land border-post
where it will leave the Republic.

(3) This section applies only to buses operated by carriers.

Departure reports

67. (1) The on-board operator of a bus leaving the Republic must upon arrival at the
land border-post where the bus will leave the Republic submit to the customs authority
at that land border-post a departure report in respect of the bus and of all travellers and
crew on board the bus.

(2) This section applies to all buses whether or not operated by carriers.

Part 5
Reporting requirements for trucks entering or leaving Republic4
Advance arrival notices

68. (1) The carrier operating atruck to the Republic must give advance notice to the
customs authority of the scheduled arrival in the Republic of the truck and of al cargo
and crew on board the truck.

(2) An advance arrival notice referred to in subsection (1) must be submitted within
atimeframe as may be prescribed by rule.

(3) This section applies only to trucks operated by carriers.

53. See section 86 for exclusions and exemptions from this Part.
54. See section 86 for exclusions and exemptions from this Part.
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Arrival reports and manifests of incoming cargo

69. (1) The on-board operator of atruck entering the Republic must upon arrival at the
land border-post where the truck enters the Republic submit to the customs authority at
that land border-post—

(a8 an arrival report in respect of the truck and crew; and
(b) amanifest of al cargo on board the truck.
(2) This section applies to all trucks whether or not operated by carriers.

Advance departure notices

70. (1) The carrier operating a truck to a destination outside the Republic must give
advance notice to the customs authority of the scheduled departure from the Republic of
the truck and of all cargo and crew on board the truck within a timeframe as may be
prescribed by rule before that truck reaches the land border-post where it will leave the
Republic.

(2) This section applies to only to trucks operated by carriers.

Departure reports and manifests of outgoing cargo

71. (1) The on-board operator of atruck dueto leave the Republic with cargo on board
must upon arrival at the land border-post where the truck will leave the Republic submit
to the customs authority at that land border-post—

(a) adeparture report in respect of the truck and crew; and
(b) amanifest of al cargo on board the truck.
(2) This section applies to all trucks whether or not operated by carriers.

Part 6
Cargo outturn reports by licensees
Definition

72. In this Part “vessel” means—
(a) aforeign-going vessel; or
(b) acoasting vessel transporting goods under a customs procedure.

Outturn reports of containers off-loaded from or loaded on board vessels at sea
cargo terminals

73. (1) The licensee of a sea cargo terminal must submit to the customs authority
outturn reports in respect of all containers, including empty containers, off-loaded from
each vessel at that terminal.

(2) Thelicensee of a sea cargo terminal must submit to the customs authority outturn
reports in respect of all containers, including empty containers, loaded on board each
vessel at that terminal.

Outturn reports of break bulk cargo and bulk cargo off-loaded from or loaded on
board vessels at sea cargo terminals

74. (1) The licensee of a sea cargo terminal must submit to the customs authority
outturn reportsin respect of all break bulk cargo and all bulk cargo off-loaded from each
vessel at that terminal.

(2) Thelicensee of a seacargo termina must submit to the customs authority outturn
reports in respect of all break bulk cargo and all bulk cargo loaded on board each vessel
at that terminal.

Outturn reports of containers removed from or received at sea cargo terminals and
container depots

75. (1) The licensee of a sea cargo terminal must submit to the customs authority
outturn reports in respect of—
(a) all containers containing imported goods removed from that terminal; and
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(b) all containers containing goods destined for export received at that terminal.
(2) The licensee of a container depot must submit to the customs authority outturn
reports in respect of—
(a) all containers containing imported goods received at that depot; and
(b) all containers containing goods destined for export removed from that depot.

Outturn reports of cargo unpacked from or packed into containers at container
depots

76. (1) Thelicensee of acontainer depot must submit to the customs authority outturn
reports in respect of—
(a) all imported cargo unpacked from a container at that depot; and
(b) all cargo destined for export packed into a container at that depot.
(2) An outturn report referred to in subsection (1)(a) or (b) must include details of any
discrepant packages found—
(a) when unpacking the container; or
(b) when packing the container.
(3) The licensee of a container depot must notify the customs authority of any cargo
remaining at the depot for more than a prescribed period after its delivery to the depot
for export.

Outturn reports of cargo unloaded from or loaded on board aircraft at air cargo
terminals

77. Thelicensee of an air cargo terminal must submit to the customs authority outturn
reports in respect of—
(a) all cargo unloaded from each aircraft at that terminal; and
(b) all cargo loaded on board each aircraft at that terminal.

Outturn reports of cargo unpacked or packed at air cargo depots

78. (1) Thelicensee of an air cargo depot must submit to the customs authority outturn
reports in respect of—
(a) al imported cargo received and deconsolidated or unpacked at that depot; and
(b) all cargo destined for export packed or consolidated at that depot.
(2) Anoutturn report referred to in subsection (1)(a) or (b) must include details of any
discrepant packages found.
(3) Thelicensee of an air cargo depot must notify the customs authority of any cargo
remaining at the depot for more than a prescribed period after their delivery to the depot
for export.

Outturn reports of cargo with no transport documents

79. The licensee of a sea cargo terminal, air cargo terminal, container depot or air
cargo depot must submit to the customs authority separate outturn reports in respect of
any cargo referred toin sections 74, 76, 77 or 78 for which that licensee has not received
atransport document.

Reporting of short or excess cargo

80. The licensee of a sea cargo terminal, container depot, air cargo terminal or air
cargo depot that off-loads, unpacks or deconsolidates any imported goods as
contemplated in sections 74, 75, 77 and 78 must submit to the customs authority outturn
reports in respect of any goods found to be short or in excess of the quantities specified
intherelevant transport document against which the goods were examined, unpacked or
deconsolidated.
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Reporting of cargo in other circumstances

81. The Commissioner may by rule prescribe any additional outturn reports as may be
necessary for the effective customs control of cargo imported into or destined for export
from the Republic, including outturn reports in respect of—

(a) cargo imported or destined for export—
(i) on board cross-border railway carriages;
(if) on board trucks; or
(iii) by means of cross-border pipelines, cable cars or conveyor belts;
(b) electricity imported or exported through cross-border transmission lines; and
(c) the packing, unpacking, consolidation or deconsolidation of goodsin customs
controlled areas as may be specified in the rules.

Disclosure of advance cargo arrival notice information to licensees of cargo
terminals and depots

82. The customs authority may disclose to the licensee of aseaor air cargo terminal,
container depot or air cargo depot the following information in an advance cargo arrival
notice submitted to it in relation to any cargo, to enable that licensee to submit outturn
reports contemplated in this Part in relation to that cargo:

(8 The transport document number issued by the cargo reporter;

(b) the transport document number issued by the cargo reporter with whom the
cargo has been co-loaded;

(c) adescription of the cargo;

(d) the marks and numbers of the cargo;

(e) thetotal number of containers or packages;

(f the gross weight of the cargo; and

(g) other information, including any manifest information, as may be prescribed
by rule.

Unpacking of cargo

83. The licensee of an air cargo terminal, container depot or air cargo depot where
cargo is deconsolidated and unpacked, must for purposes of effectively complying with
this Part ensure that—

(a) cargo isunpacked against—
(i) atransport document issued in respect of that cargo and provided to the
licensee by the cargo reporter; or
(i) theinformation in the advance cargo arrival notice relating to that cargo
and provided to the licensee in terms of section 82;
(b) consolidated cargo is unpacked to the lowest consignee level;
(c) any outturn report submitted in respect of that cargo reflects all the cargo with
reference to the transport document issued in respect of that cargo; and
(d) the transport document number on the release notification received by the
licensee in respect of that cargo—
(i) correlates with the number of the transport document against which the
cargo was unpacked; and
(if) isthe same as the transport document number reflected on any outturn
report submitted in respect of that cargo.

Part 7
Other matters
Submission of notices, reports and manifests in terms of this Chapter

84. (1) An advance arrival or departure notice, an arrival or departure report or a
manifest referred to in Partsl to 5, and any update of an advance notice, must—
(a8 be in the form and format as may be prescribed by rule and contain the
information required on the prescribed form or otherwise prescribed by rule;
(b) be accompanied or supported by any documents as may be required in terms
of thisAct, atax levying Act or other legislation, or as may be prescribed by
rule; and
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(c) be submitted electronically in accordance with section 913 unless the person
required to submit the notice, report, manifest or update fallswithin acategory
of persons authorised by rule to submit documents manually in paper format
to the Customs Office serving the relevant place of entry or exit.

(2) An outturn report referred to in Part 6 must—

(@ be in the form and format as may be prescribed by rule and contain the
information required on the prescribed form or otherwise prescribed by rule;
and

(b) be submitted electronically in accordance with section 913 within such
timeframes as may be prescribed by rule.

Reporting obligations of carriers not located in Republic

85. An obligation placed in terms of this Chapter on acarrier to submit to the customs
authority an advance loading arrival or departure notice, arrival or departure report,
manifest or update of an advance notice, or any other information, must, in the case of
acarrier who is not located in the Republic,5s be complied with either by the carrier or
that carrier’s registered agent in the Republic.

Exclusions and exemptions

86. The Commissioner may—
(&) by rule exclude from the application of any of or all the provisions of this
Chapter—
(i) any category of vessels, aircraft, trains, railway carriages, buses or
trucks;
(if) any category of persons, travellers or crew; or
(iii) any category of goods or cargo; or
(b) onjustifiable grounds exemptsé—
(i) aspecific vessdl, aircraft, train, railway carriage, bus or truck from the
application of any of or all the provisions of this Chapter;
(if) aspecific person from complying with any of or all the provisions of this
Chapter; or
(iii) thecarrier operating aspecific vessel, aircraft, train, railway carriage, bus
or truck, or the on-board operator of a specific vessel, aircraft, bus or
truck, from complying with any of or al the provisions of this Chapter.

Rules to facilitate implementation of this Chapter

87. Rulesmadein terms of section 903 to facilitate theimplementation of this Chapter
may include rules prescribing—

(a) theform and format of—

(i) advance loading, arrival and departure notices,
(if) arrival and departure reports;
(iii) manifests of inbound and outbound cargo;
(iv) updates of advance notices; and
(v) outturn reports,

(b) theinformation to be furnished on those forms, including—

(i) manifest information, in the case of advance cargo loading notices; and
(if) manifest, traveller and crew information, in the case of advance arrival
and departure notices,

(c) the reporting periods for which outturn reports must be submitted;

(d) procedures, time limits and conditions for the amendment or replacement of
such advance notices, arrival and departure reports, manifests, updates and
outturn reports;

(e) anadvancearrival and departure reporting system for foreign-going vessels or
aircraft not operated by carriers;

(f) acargo reporting verification and acquittal system;

(g0 methods of determining quantities of cargo for reporting purposes;

55. See section 1(3)(a).
56. See section 918 for conditional exemptions.

10

15

20

25

30

35

40

45

50



86

(h) any genera conditions applicable to an exclusion or exemption referred to in
section 86, the circumstances in which any such exclusion or exemption
applicable to a specific vessel, aircraft, train, railway carriage, bus or truck
may be withdrawn and proceduresfor the withdrawal of any such exclusion or
exemption; and

(i) reporting requirements for domestic vessels, or any category of domestic
vessels, arriving at or departing from customs seaports.

CHAPTER 4

GENERAL PRINCIPLES GOVERNING CLEARANCE AND RELEASE OF
GOODS AND CUSTOMS PROCEDURES

Purpose and application of this Chapter

88. (1) The purpose of this Chapter is to determine general principles governing—
(a) the clearance and release of goods for home use or a customs procedure; and
(b) goods under a customs procedure.
(2) This Chapter applies to—
(a) all goods imported into the Republic, irrespective of the purpose for which
those goods were imported;
(b) all goodsdestined for export from the Republic, irrespective of the purposefor
which those goods are to be exported; and
(c) all compensating products obtained from goods under a customs procedure.
(3) This Chapter applies subject to any other provision of this Act applicable
specifically to the clearance or release of goods for home use or a particular customs
procedure, and in the event of any inconsistency between aprovision of this Chapter and
such other provision of thisAct that other provision prevails.

Part 1
General principles governing clearance of goodsfor home use or customs procedures
Clearance of imported goods

89. (1) When goods are imported into the Republic the goods must, subject to sections
91, 775 and 784, be cleared for—

(@) home usein terms of Chapter 8;

(b) home use under a customs procedure that provides for goods to be cleared for
home use under that customs procedure;5” or

(c) apermissible customs procedure.

(2) Goods referred to in—

(a) subsection (1)(a) must be cleared for home use in accordance with Chapter 8
and the other provisions of this Act applicable to the clearance of goods for
home use in terms of that Chapter;

(b) subsection (1)(b) must be cleared for home use under the relevant customs
procedure in accordance with the provisions of this Act applicable to the
clearance of goods for home use under that procedure; or

() subsection (1)(c) must be cleared for the required customs procedure in
accordance with the provisions of thisAct applicabl e to the clearance of goods
for that specific procedure.

57. Thefollowing customs procedures provide for goodsto be cleared for home use under that procedure:
1. The temporary export procedure which in Parts 3 and 4 of Chapter 17 provides for re-imported
unaltered goods to be cleared for home use under that procedure; and
2. the outward processing procedure which in Chapter 20 provides for outward processed
compensating products when imported to be cleared for home use under that procedure.
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When clearance declarations for goods imported through places of entry must be
submitteds8

90. (1) For the purpose of clearing imported goods that are in terms of section 89
required to be cleared for home use or a customs procedure, a clearance declaration
meeting the requirements of section 171(1)(a) to (d) must, subject to subsections (2) and
(3) and section 908, be submitted to the customs authority—

(a) if the goods were imported on board a foreign-going vessel, within three
working days of arrival5® of the goods at the customs seaport where the goods
are to be off-loaded from the vessdl;

(b) if the goods were imported on board a foreign-going aircraft, within three
working days of arrival of the goods at the customs airport where the goods
are to be off-loaded from the aircraft;

(c) if the goods were imported on board a cross-border railway carriage, within
three working days of arrival of the goods at the licensed rail cargo terminal
where the goods are to be off-loaded from the railway carriage;

(d) if the goods were imported on board avehicle, when the vehicle arrives at the
land border-post where the goods will enter the Republic on board the vehicle;

(e) if the goods were imported through a cross-border pipeline or by means of a
cross-border cable car or conveyor belt, within such period as may be
prescribed by rule;

(f) if the goods were electricity imported through a cross-border transmission
line, within such period as may be prescribed by rule; or

(g) if the goods consist of—

(i) avessel which entered the Republic under its own power, within three
working days of arrival of the vessel at the first customs seaport whereit
caled;

(if) an aircraft which entered the Republic under its own power, within three
working days of arrival of the aircraft at the first customs airport where
it landed;

(iii) alocomotive or railway carriage which entered the Republic under its
own power or on its own wheels, within three working days of arrival of
the locomotive or railway carriage at the rail-border crossing where it
entered the Republic; or

(iv) avehiclewhich entered the Republic under its own power or on its own
wheels, when the vehicle arrives at the land border post wherethe vehicle
enters the Republic.

(2) Subsection (1) may not be read as affecting the clearance of goods that must be
cleared in advance in terms of subsection (4) or that may be cleared in advance in terms
of section 170.

(3) Subsection (1) does not apply to items in a person’s accompanied or
unaccompanied baggage that are in terms of section 89 required to be cleared for home
use or acustoms procedure, and for clearing such items a clearance declaration meeting
the requirements of section 171(1)(a) to (d) must be submitted to the customs authority
in accordance with section 480.

(4) (a) Containerised goods consigned for delivery to alicensed container terminal or
depot situated outside the area of jurisdiction of the Customs Office serving the customs
seaport where the goods are to be off-loaded from the vessel transporting the goods to
the Republic must, despite subsection (1)(a), in accordance with paragraph (b) be
cleared in advance for home use or a permissible customs procedure before the arrival
of the goods at that customs seaport.

(b) A clearance declaration meeting the requirements of section 171(1)(a) to (d) must,
subj ect to section 909, be submitted to the customs authority at |east three calendar days
before the arrival of the goods at the customs seaport referred to in paragraph (a).

(c) The customs authority may proceed with processing and validating a clearance
declaration submitted in accordance with this subsection despite the fact that the goods
have not yet arrived at the relevant customs seaport.

(d) The goods may provisionally be released for home use or the required customs
procedure beforethe arrival of the goods at the rel evant customs seaport pending release

58. Note that the prescribed timeframes for submission of clearance declarations may on good grounds
shown be extended in specific cases in terms of section 908.
59. Section 2 determines when goods “‘ arrive’ .
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of the goods upon arrival at that seaport, but such provisional release falls away if the
goods are detained upon arrival.

(e) If the goods are detained upon arrival at the relevant customs seaport, the customs
authority may, in a notice of detention referred to in section 757, determine that the
goods must be removed to alicensed terminal or depot.

(f) If a clearance declaration referred to in paragraph (b) is not submitted to the
customs authority within the timeframe applicable to the goods in terms of that
paragraph—

(i) the other provisions of this subsection cease to apply;
(if) subsection (2) with reference to subsection (4) ceases to apply to the goods;
and
(iii) subsection (1)(a) becomes applicable to the goods and a clearance declaration
must be submitted in respect of the goodsin accordance with the requirements
of that subsection.

Certain categories of imported goods excluded from clearance requirements

91. (1) Thefollowing categories of imported goods are excluded from sections 89 and
90 and goodsfalling within those categories are not required to be cleared in accordance
with those sections, subject to subsection (4):6°

(a) Goods which were on board a foreign-going vessel or aircraft or a
cross-border railway carriage when the vessel, aircraft or railway carriage
entered the Republic and which—

(i) are not off-loaded or taken off the vessdl, aircraft or railway carriage
whilst the vessel, aircraft or railway carriage is in the Republic;

(if) are not used on board the vessel, aircraft or railway carriage whilst the
vessel, aircraft or railway carriage is in the Republic; and

(iii) remain on board the vessdl, aircraft or railway carriage until the vessel,
aircraft or railway carriage leaves the Republic;
(b) vessels, aircraft, locomotives and railway carriages which—

(i) upon entering the Republic automatically come under the temporary
admission procedure in terms of section 289;61 or

(i) left the Republic under the temporary export procedure in terms of
section 402 and re-enter the Republic on the inbound leg of the
procedure;62

(c) reusable transport equipment which—

(i) upon entering the Republic automatically come under the temporary
admission procedure in terms of section 290; or

(if) left the Republic under the temporary export procedure in terms of
section 403 and re-enters the Republic on the inbound leg of that
procedure;

(d) goods entering the Republic on board—

(i) foreign-going vessels or aircraft or cross border trains referred to in
section 334(2) as stores reasonably needed for that vessel, aircraft or
train on its current voyage; or

(i) foreign-going naval vessels or foreign-going naval or military aircraft as
stores reasonably needed for that vessel or aircraft on its current voyage;

(e) accompanied and unaccompanied baggage items of persons referred to in
section 477(2)(a) entering the Republic, other than those items that must in
terms of section 480(1) be cleared for home use or a customs procedure;

() accompanied and unaccompanied baggage of persons referred to in section

477(3)(a) entering the Republic, provided the baggage—

60. Exclusion of the goods listed in section 91 from clearance requirements does not have the effect of
exempting the goods from customs control. The goods remain subject to customs control for aslong
as a condition stated in section 28 applies to the goods.

61. Foreign trucks, buses and taxis entering the Republic are not excluded from clearance requirements,
but may in terms of sections 270 and 271 be cleared for temporary admission in accordance with
simplified clearance requirements.

62. South African trucks, buses and taxis re-entering the Republic on the return leg of the temporary
export procedure are not excluded from clearance requirements, but may in terms of sections 389 and
390 be cleared in accordance with simplified clearance requirements.
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(i) remain on board the vessdl or aircraft which brought it into the Republic
until the vessel or aircraft leaves the Republic; or
(ii) are transferred under customs supervision to another foreign-going
vessel or aircraft in which the baggage will leave the Republic;
(9) goods in a single consignment with a customs value not exceeding R500,
subject to subsection (2);
(h) goods, including trade samples, which have no commercia value;
(i) international postal articles of the following kindsimported into the Republic
for delivery in the Republic by the South African Post Office:63
(i) Letters, postcards, greeting cards, telegrams and other similar commu-
nications containing personal messages only;
(if) printed papers not subject to any import taxes; and
(iii) literature for the blind;
() human remains; or
(K) any other category of goods as may be determined by rule.

(2) (a) If goods are imported in more than one consignment for delivery to the same
addressee in the same calendar year, the exemption contained in subsection (1)(9)
applies only to the extent that the combined customs value of the goods contained in
those consignments does not exceed R500.

(b) The exemption contained in subsection (1)(g) does not apply to accompanied and
unaccompanied baggage of persons entering the Republic.

(3) The customs authority may—

(a) inspect or detain goods claimed to fall within an excluded category listed in
subsection (1);%4 and
(b) require proof that the goods do fall within such an excluded category.

(4) This section does not apply to prohibited, restricted, sectorally controlled and
counterfeit goods, and such goods must be dealt with in accordance with Chapters 35
and 36.

Consequences in event of failure to clear goods imported through places of entry®s

92. (1) If no clearance declaration is submitted in terms of section 90(1) or (3) in
respect of imported goods to which section 89 applies within the period or at the time
applicableto those goods, or if such goods were diverted for home use before the period
for submitting the clearance declaration has elapsed, the goods must—

(@) bedealt within accordance with section 570(1)(a), read with section 580;¢ or
(b) for tax purposes be regarded to be cleared for home use under Chapter 857 if
the goods were—
(i) diverted for home use; or
(if) damaged, destroyed, lost or unaccounted for and it is not proved in
accordance with Chapter 25—
(aa) that the goods were damaged, destroyed, lost or unaccounted for
due to arecognised cause;%8 and
(bb) in the case of goods lost due to a recognised cause, that the goods,
after having been lost, have not gone into home use in any way.

(2) The burden to prove for purposes of this section that a clearance declaration to
clear goods for home use or a customs procedure has been submitted to the customs
authority within the period or at the time applicabl e to the goods, rests on the person who
alleges this fact.

(3) Subsection (1) applies apart from any criminal proceedingsthat may beinstituted,
administrative penalty that may be imposed or other step that may be taken by the
customs authority in terms of thisAct for any breach of section 89 or 90(1) or (3), which

63. International postal articles imported by private couriers must be dealt with as ordinary imported
goods, but may be cleared in accordance with expedited clearance requirements in terms of Chapter
24,

64. See also section 754 for detention of such goods.

65. For conseguences when goods are imported otherwise than through places of entry, see section 42.

66. Removal of the goods to a state warehouse.

67. For tax implications if goods are regarded to be cleared for home use under Chapter 8, see section
153.

68. See definition of *‘recognised cause” in section 1.
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may include, where not inconsistent with this Act or other applicable legidation or
otherwise inappropriate—
(a) seizing the goods in terms of Chapter 34;
(b) allowing theimporter of the goods to abandon the goods to the Commissioner
in accordance with Chapter 26; and
(c) allowing or directing the importer—
(i) to remove the goods from the Republic; or
(ii) to destroy the goods under supervision of the customs authority or an
organ of state designated by the customs authority.

Clearance of goods destined for export

93. (1) All goods destined for export from the Republic must, subject to sections 95,
775 and 784, be cleared for export.
(2) Goods may in terms of subsection (1) be cleared for—
(a) outright export in terms of the export procedure;s®
(b) export under a customs procedure that allows goods to be cleared for export
under that procedure in terms of the export procedure;” or
(c) export under a customs procedure that allows goods to be cleared for export
under that procedure in accordance with an international clearance arrange-
ment.”*
(3) Goods referred to in—
(a) subsection (2)(a) must be cleared for outright export in accordance with the
provisions of thisAct applicable to the clearance of goods for outright export;
(b) subsection (2)(b) must be cleared for export in accordance with the provisions
of thisAct applicable to the clearance of goods for export under the relevant
customs procedure; or
(c) subsection (2)(c) must be cleared for export in accordance with the provisions
of this Act giving effect to the relevant international arrangement.

When export clearance declarations for goods exported through places of exit must
be submitted”2

94. (1) For the purpose of clearing goodsthat are in terms of section 93 required to be
cleared for export, aclearance declaration meeting the requirements of section 171(1)(a)
to (d) must, subject to subsections (2), (3) and (4) and section 909, be submitted to the
customs authority—

(a) if the goods are to be exported by sea, not later than two hours before the
goods are delivered to—
(i) acontainer depot, in the case of goods to be containerised for export by
sea at a container depot; or

69. Chapter 16 provides for the export of goods under the export procedure. The export procedure covers
the export of goods for outright export and various other customs procedures. See section 361(2).

70. The following customs procedures provide for the export of goods under that procedure subject to
clearance for export in terms of the export procedure:

1. The temporary admission procedure in terms of Chapter 12, in relation to goods cleared and
released for that procedure in terms of Part 2 of that Chapter;

2. the temporary export procedure in terms of Chapter 17, in relation to goods cleared and released
for that procedure in terms of Part 2 of that Chapter;

3. goods exported as compensating products under the inward processing procedure in terms of
Chapter 18; and

4. goods exported under the outward processing procedure in terms of Chapter 20.

71. The temporary admission and temporary export procedures provide on the outbound leg of the
procedure for the clearance of certain goods for export under a carnet issued in terms of an
international customs arrangement.

72. Notethat the prescribed minimum time periods for submission of export clearance declarations may

on good grounds shown be shortened in specific cases in terms of section 909.
It should also be noted that while the submission of export declarations may meet the time frames
stated above, it may be advisable to submit declarations earlier in order to ensure that a customs
documentary inspection of the goods will not prevent the goods from being exported at the intended
time.
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91

(ii) the sea cargo termina where the goods will be loaded on board the
foreign-going vessel in which the goods are to be exported, in the case of
al other goods, including goods containerised for export by sea
otherwise than at a container depot;

if the goods are to be exported by air, not later than one hour before the goods

are delivered to—

(i) anair cargo depot, in the case of goods to be packed for export by air at
an air cargo depot; or

(ii) the air cargo terminal where the goods will be loaded on board the
foreign-going aircraft in which the goods are to be exported, in the case
of all other goods, including goods packed for export by air otherwise
than at an air cargo depot;

if the goods are to be exported by rail, not later than one hour before the goods
are delivered to the rail cargo terminal where the goods will be loaded on
board a cross-border railway carriage in which the goods are to be exported;
if the goods are to be exported by road on board atruck, at any time after the
goods have been loaded on board the truck but not later than the time the truck
reaches the land border-post where the goods will be exported;

if the goods are to be exported through a cross-border pipeline or by means of

a cross-border cable car or conveyor belt, within such period as may be

prescribed by rule;

if the goods are electricity to be exported through a cross-border transmission

line, within such period as may be prescribed by rule; or

if the goods consist of —

(i) avessel leaving the Republic under its own power, before the vessel
departs from a customs seaport to its destination outside the Republic;

(if) an aircraft leaving the Republic under its own power, before the aircraft
departs from a customs airport to a destination outside the Republic;

(iii) alocomotive or railway carriage leaving the Republic under its own
power or on its own wheels, before the locomotive or railway carriage
reachestherail border crossing where thelocomotive or railway carriage
will cross the border out of the Republic; or

(iv) avehicleleaving the Republic under its own power or on its own wheels,
before the vehicle leaves the land border post where the vehicle will
cross the border out of the Republic.

(2) In the case of goods containerised—

(@)

(b)

at a container depot and to which subsection (1)(a)(i) applies, an incomplete
clearance declaration meeting the requirements of section 171(1)(a) to (d), but
without indicating the container number, may be submitted, provided that a
supplementary declaration which includes the container number is submitted
within atimeframe as may be prescribed by rule before the container reaches
the sea cargo terminal where the goods will be loaded for export; or

other than at a container depot and to which subsection (1)(a)(ii) applies, a
clearance declaration meeting the requirements of section 171(1)(a) to (d)
may only be submitted after the container has been sealed.

(3) Thetimeframesin subsection (1)(a) to (d) do not apply to goods of a specific class
or kind or faling within a specific category as may be determined by rule that are in
terms of section 93 required to be cleared for export, and for clearing such goods a
clearance declaration meeting the requirements of section 171(1)(a) to (d) must be
submitted to the customs authority within such other timeframe as may be prescribed by
rule read with sections 908 and 909.

(4) Subsection (1) does not apply to items in a person’s accompanied or
unaccompani ed baggage that arein terms of section 93 required to be cleared for export,
and for clearing such items a clearance declaration meeting the requirements of section
171(1)(a) to (d) must be submitted to the customs authority in accordance with section
485,
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Certain categories of goods destined for export excluded from export clearance
requirements

95. (1) The following categories of goods destined for export from the Republic are
excluded from sections 93 and 94, and such goods may, subject to subsection (4), be
exported without submission of an export clearance declaration:”3

(@)

(b)

(©

(d)

(€)

(f)

(9)

(h)

(i)
()

Goods which were on board a foreign-going vessel or aircraft or a
cross-border railway carriage when the vessel, aircraft or railway carriage
entered the Republic and which—
(i) are not off-loaded or taken off the vessel, aircraft or railway carriage
whilst the vessel, aircraft or railway carriage is in the Republic; and
(if) remain on board the vessel, aircraft or railway carriage until the vessel,
aircraft or railway carriage leaves the Republic;
vessels, aircraft, locomotives and railway carriages which—
(i) upon leaving the Republic automatically come under the temporary
export procedure in terms of section 402;74 or
(if) entered the Republic under the temporary admission procedure in terms
of section 289 and leave the Republic on the outbound leg of the
procedure; 75
reusable transport equipment which—
(i) upon leaving the Republic automatically come under the temporary
export procedure in terms of section 403; or
(ii) entered the Republic under the temporary admission procedure in terms
of section 290 and leaves the Republic on the outbound leg of the
procedure;
goods under any of the following customs procedures to be exported under
such procedure:
(i) Theinternational transit procedure in terms of Chapter 9;
(i) the transhipment procedure in terms of Chapter 11,
(iii) the tax free shop procedure in terms of Chapter 14; or
(iv) the stores procedure in terms of Chapter 15;
goods which aforeign-going naval vessel or foreign-going naval or military
aircraft takes on board in the Republic as stores reasonably needed for that
vessel or aircraft on avoyage to a destination outside the Republic;
accompanied and unaccompanied baggage items of persons referred to in
section 477(2)(a) leaving the Republic, other than those items that must in
terms of section 485(1) be cleared for outright export or for export under a
customs procedure applicable to the items;
accompanied and unaccompanied baggage of persons referred to in section
477(3)(a) leaving the Republic, provided the baggage—
(i) is leaving the Republic on board the same vessel or aircraft which
brought it into the Republic; or
(if) wastransferred under customs supervision from the vessel or aircraft in
which the baggage entered the Republic to another foreign-going vessel
or aircraft in which the baggage is to leave the Republic;
goodsin asingle consignment of a customs value not exceeding R500, subject
to subsection (2);
goods, including trade samples, which have no commercia value;
international postal articles of the following kinds posted in the Republic and
exported from the Republic through the South African Post Office:
(i) Letters, postcards, greeting cards, telegrams and other similar commu-
nications containing personal messages only;
(if) printed papers not subject to any import taxes,; and

73. Exclusion of the goods listed in section 95 from export clearance reguirements does not have the
effect of exempting the goods from customs control. The goods remain subject to customs control for
as long as a condition stated in section 28 applies to the goods.

74. South African trucks, buses and taxis temporarily leaving the Republic are not excluded from export
clearance requirements, but may in terms of sections 381 and 382 be cleared for temporary export in
accordance with smplified clearance requirements.

75. Foreign trucks, buses and taxisleaving the Republic on the outbound leg of the temporary admission
procedure are not excluded from export clearance requirements, but may in terms of sections 276 and
277 be cleared in accordance with simplified clearance requirements.
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(iii) literature for the blind;76
(K} human remains; or
() any other category of goods as may be determined by rule.

(2) (a) If goods are destined for export in more than one consignment by the same
exporter in the same calendar year, the exclusion contained in subsection (1)(h) applies
only to the extent that the combined customs value of the goods contained in those
consignments does not exceed R500.

(b) The exemption contained in subsection (1)(h) does not apply to accompanied and
unaccompanied baggage of persons leaving the Republic.

(3) The customs authority may—

(a) inspect or detain goods claimed to fall within an excluded category listed in
subsection (1);77 and
(b) require proof that the goods do fall within such an excluded category.

(4) This section does not apply to prohibited, restricted, sectorally controlled and
counterfeit goods and such goods must be dealt with in accordance with Chapters 35 and
36.

Consequences in event of failure to clear for export goods in free circulation7®
through places of exit?®

96. (1) If goods in free circulation to which section 93 applies are—

(a) deliveredto acargoterminal referred to in section 94(1)(a), (b) or (c) without
any clearance declaration having been submitted in terms of that section to
clear the goods for export, the goods must be dealt with in accordance with
section 570(1)(b), read with section 580;8° or

(b) exported from the Republic without any clearance declaration having been
submitted in terms of section 94 to clear the goods for export, the goods must
for tax purposes be regarded to have been cleared for outright export.8t

(2) The burden to prove for purposes of this section that a clearance declaration to
clear goods for export has been submitted to the customs authority, rests on the person
who alleges this fact.

(3) Subsection (1)(b) may not be read as affecting the application of section 112 or
113 in relation to goods under a customs procedure referred to 93(2)(b) or (c) that were
exported without an export clearance.

(4) Subsection (1) applies apart from any criminal proceedingsthat may beinstituted,
administrative penalty that may be imposed or other step that may be taken by the
customs authority in terms of this Act for any breach of section 93 or 94, which may
include, where not inconsistent with thisAct or other applicable legislation or otherwise
inappropriate—

(a) seizing the goods in terms of Chapter 34;

(b) alowing the exporter of the goods to abandon the goods to the Commi ssioner
in accordance with Chapter 26; or

(c) alowing or directing the exporter to destroy the goods under supervision of
the customs authority or an organ of state designated by the customs authority.

Clearance substitutions before release of goods82

97. (1) Goods that are cleared for home use may at any time before the release of the
goods for home use be cleared for a permissible customs procedure.

76. International postal articles to be exported by private couriers must be dealt with as if ordinary
exported goods. See Part 1 of Chapter 24 for clearance of express delivery goods.

77. See also section 754 for detention of such goods.

78. This section is confined to goods in free circulation as the consequences for goods exported under a
customs procedure otherwise than in accordance with that procedure, are dealt with in sections 114
and 115.

79. For conseguences when goods are exported otherwise than through places of exit see section 42.

80. Removal of the goods to a state warehouse.

81. For tax implications if goods in free circulation are regarded to be cleared for outright export, see
section 158.

82. This section applies only to clearance substitutions before release of the goods. For clearance
substitutions of goods already released for home use, see section 107, and for clearance of goods
under a customs procedure for another customs procedure, see section 110.
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(2) Goodsthat are cleared for a customs procedure may at any time before the rel ease
of the goods for that customs procedure be cleared for any other customs procedure or
for home use, as may be permissible?? in the circumstances.

(3) A clearance declaration to clear the goods for home use or a customs procedurein
terms of subsection (1) or (2) submitted to and accepted by the customs authority in
terms of section 171(1) replaces the previous clearance declaration with effect from the
timethe previous clearance declaration was originally accepted by the customs authority
in terms of that section.84

(4) If aclearance of goods for—

(8) home use is replaced in terms of subsection (3), the person who paid any
import tax on the goods as a consequence of that clearance for home use is
entitled to a refund of that tax subject to the applicable tax levying Act; or

(b) outright export is replaced in terms of that subsection, the person who
received any refund of domestic tax on the goods as a consequence of that
clearance for outright export must repay that refund to the Commissioner
subject to the applicable tax levying Act.

Part 2
General principles governing release of goods for home use or customs procedures
Clearance of goods precondition for release of goods

98. No goods may be released for home use or a customs procedure without the goods
having been cleared for home use or that customs procedure, except where provided
otherwise in this Act.85

When release of goods must be refusedse

99. (1) The customs authority must refuse the release of goods cleared for home use

or a customs procedure—
(a) if the clearance of the goods for home use or that customs procedure was not
permissible in terms of thisAct or atax levying Act;
(b) if the release of the goods for home use or that customs procedure—
(i) isnot permissible in terms of thisAct or atax levying Act;
(if) would result in a breach of this Act or atax levying Act; or
(iii) would defeat the objects of any other |egislation applicable to the goods;
(c) if thegoodsarein terms of section 570(1) or (2), read with section 580, to be
removed to a state warehouse in order to be dealt with in accordance with
Chapter 27; or
(d) if the goods were seized or confiscated in terms of—
(i) thisAct8” or atax levying Act; or
(ii) any other legidation or an order of court and the customs authority has
been informed of the seizure or confiscation.

(2) (a) The customs authority may, despite anything to the contrary in subsection (1)
but subject to section 105, rel ease goods on an assumption that facts and circumstances
presented by the person clearing the goods are correct.s8

(b) Goods may not be released in terms of paragraph (@) if the customs authority is
aware of the fact that the presentation of facts and circumstances is incorrect.

83. See definition of *“ permissible” in relation to a customs procedure and in relation to home use.

84. If the goods are only partialy cleared for another customs procedure or for home use, the existing
clearance declaration must be amended in terms of section 174(2) to apply to that part of the goods
that remain cleared for the existing procedure or for home use.

85. Exceptions to this principle contained in Chapter 24 which provides for expedited release of goods.

86. For consequences if release of goods is refused, see section 106.

87. See Chapters 34, 35 and 36 for the seizure and confiscation of goods in terms of this Act, including
the conditions for terminating seizures and confiscations.

88. Release of goods on the assumption that the self-assessment of tax payable on goods is correct does
not affect the customs authority’s power to do an assessment after the release. See Chapter 5 of the
Customs Duty Act.
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(3) A refusal to release goods in terms of subsection (1)(a), (b) or (c) is aground for
the detention of the goods in terms of section 754 if the goods are not already detained
on any other ground.

When release of goods may be refuseds®

100. (1) The customs authority may refuse the release of goods for home use or a
customs procedure if such refusal is necessary for—
(a) effectively implementing this Act or atax levying Act;
(b) preventing abuse of any systems and procedures of this Act or atax levying
Act; or
(c) giving effect to national legislation or policy on—
(i) international trade;
(ii) the protection of public health;
(iii) the protection of the environment; or
(iv) public safety.
(2) A refusal to release goods in terms of subsection (1) is aground for the detention
of the goods in terms of section 754 if the goods are not aready detained on any other
ground.

When release of goods may or must be withheld

101. (1) The customs authority may withhold the release of goods for home use or a
customs procedure until—
(a) arequirement of thisAct, atax levying Act or any other legislation applicable
to the goods or the clearance of the goods has been complied with;
(b) any pre-conditionimposed in terms of section 103 for the release of the goods
has been met;
(c) any tax or any other money payable to the Commissioner in respect of those
goods has been paid to the Commissioner; or
(d) any security required for the payment of any such tax or other money in
respect of the goods has been provided to the Commissioner.
(2) The customs authority must withhold the release of goods for home use or a
customs procedure whilst the goods are detained in terms of —
(a) thisAct® or atax levying Act; or
(b) any other legislation or an order of court and the customs authority has been
informed of the detention.
(3) Withholding of the release of goods in terms of subsection (1) is aground for the
detention of the goods in terms of section 754 if the goods are not aready detained on
any other ground.

Release of goods pending technical analysis, expert advice or civil or criminal
proceedings

102. (1) The customs authority may not delay the release of goods cleared for home
use or a customs procedure by reason only that—
(a) aninspection of the goods require atechnical analysis of, or expert advice on,
the goods or any matter relating to the goods;
(b) civil proceedings relating to the goods between the Commissioner and any
other person are pending;
(c) an offence involving those goods has allegedly been committed and criminal
investigations or proceedings relating to those goods are pending; or
(d) the goods are the subject of proceedings in terms of Chapter 37.
(2) Subsection (1) may not be read as affecting or preventing the implementation of
section 99, 100 or 101.

89. For consequences of refusal to release goods, see section 106.
90. See Chapters 34, 35 and 36 for the detention of goods in terms of this Act, including the conditions
for terminating seizures and confiscations.
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Preconditions for release of goods

103. The customs authority may impose such preconditions for the release of goods
for home use or a customs procedure as may be necessary to ensure—
(a) that a provision of this Act, a tax levying Act or any other applicable
legislation is complied with;
(b) that any import or export tax payable or that may become payable on the
goodsis or will be paid; or
(c) the payment of any security that may be required.

Conditional release of goods

104. The release of goods for home use or a customs procedure is subject to such
conditions—

(a) asthe customs authority may in a specific case impose to ensure compliance
with a provision of this Act, a tax levying Act or any other applicable
legislation; or

(b) asmay be prescribed by rule.

When release of goods must or may be withdrawn®t

105. (1) The customs authority must withdraw the release of goods for home use or a
customs procedure—

(a) if the release given was impermissible in terms of section 99;

(b) if, inthe case of arelease for a customs procedure, the goods are diverted for
home use;

(c) if the goods are seized or confiscated in terms of—
(i) thisAct or atax levying Act; or
(if) any other legidation or an order of court and the customs authority is

informed of the seizure or confiscation; or

(d) inany other circumstances specifically provided for inthisAct or atax levying
Act.

(2) The customs authority may withdraw the release of goods for home use or a

customs procedure—
(a) if any condition subject to which the goods were released is breached;
(b) if, inthe case of arelease for a customs procedure, a provision of thisAct or
atax levying Act applicable to that procedure is breached;
(c) if withdrawal of the release is necessary for—
(i) effectively implementing thisAct or atax levying Act in relation to those
goods;2
(if) stopping in relation to those goods any abuse of a system or procedure of
thisAct or atax levying Act; or
(iii) giving effect to national legislation or policy on—
(aa) international trade;
(bb) the protection of public health;
(cc) the protection of the environment; or
(dd) public safety;
(d) if the goods are detained in terms of this Act, a tax levying Act, any other
legidlation or an order of court; or
(e) inany other circumstances specifically provided for inthisAct or atax levying
Act.

(3) Therelease of goods may not be withdrawn in terms of subsection (2) on account
of a clearance declaration that is invalid in terms of section 172 if the clearance
declaration can be and is validated by an amendment in terms of section 174.

(4) A withdrawal of arelease of goods is a ground for the detention of the goods in
terms of section 754 if the goods are not already detained on any other ground.

91. For conseguences of withdrawal of a release see section 106.
92. Included here are the conditions and reguirements contained in the tax levying Acts subject to which
goods may be cleared and released for specific customs procedures.
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Consequences of refusal to release or withdrawal of release of goods

106. (1) If the customs authority refuses to release goods for home use or a customs
procedure in terms of section 99 or 100 or withdraws the release of goods for home use
or acustoms procedure in terms of section 105, it may, depending on the circumstances,
allow the person clearing the goods—93

(a) to clear the goods in terms of section 97(1) or (2) for home use or a specific
customs procedure that will not render release of the goods subject to a
refusal; or

(b) to amend the clearance declaration in terms of section 174 if release of the
goodswas refused or withdrawn because of arectifiable error on the clearance
declaration.

(2) When alowing a person to clear goods or to amend a clearance declaration in
terms of subsection (1), the customs authority may require the goods to be cleared or a
clearance declaration to be amended within a period determined by it.

(3) (a) Any import or export tax paid on the goods as a consequence of aclearancethat
is replaced in terms of subsection (1)(a) may in accordance with the tax levying Act
regulating that tax be refunded to the person who paid that tax if the customs authority
in terms of that subsection allows the goods to be cleared for a customs procedure that
has a tax free status in relation to such import or export tax.%4

(b) Paragraph (a) does not apply if the tax levying Act regulating the relevant tax
provides otherwise.

(4) This section applies apart from any criminal proceedings that may be instituted,
administrative penalty that may be imposed or other step that may be taken by the
customs authority in terms of thisAct or atax levying Act if the release was refused or
withdrawn because of abreach of thisAct or atax levying Act committed in connection
with the goods, which step may include, where not inconsistent with this Act or other
applicable legislation or otherwise inappropriate—

(a) applying section 570(2), read with section 580, to the goods;

(b) seizing the goods in terms of Chapter 34;

(c) alowing the person who cleared the goods to abandon the goods to the
Commissioner in accordance with Chapter 26;

(d) allowing or directing the person who cleared the goods—

(i) toremovethe goodsfrom the Republic, in the case of imported goods; or
(if) to destroy the goods under supervision of the customs authority or an
organ of state designated by the customs authority.

Clearance and release substitutions for goods released for home use®

107. (1) Goods that have been released for home use may, despite such release, be
cleared and, subject to sections 99 and 100, released for a permissible customs
procedure.

(2) Goods that have been released for home use may be cleared and released for a
customs procedure in terms of subsection (1) only if the clearance declaration is
submitted to and accepted by the customs authority in terms of section 171(1) within 90
calendar days from the date of release of the goods for home use.

(3) A clearance declaration to clear the goods for a customs procedure submitted to
and accepted by the customs authority in terms of section 171(1) replaces the home use
clearance declaration with effect from the time the home use clearance declaration was
originally accepted by the customs authority in terms of that section.®6

(4) If the clearance and release of goods for home use is replaced in terms of
subsection (1) the person who paid any import tax on the goods as a consequence of the
previous clearance is entitled to a refund subject to the applicable tax levying Act.

93. For person clearing goods, see section 166.

94. For tax status of goods under the various customs procedures, see Chapter 6.

95. See section 97 for clearance substitutions of goods cleared for home use or a customs procedure
before release of the goods, and section 174 for amendments to clearance declarations.

96. If the goods are only partialy cleared for a customs procedure, the existing clearance declaration
must be amended in terms of section 174(2) to apply to that part of the goods that remain cleared for
home use.
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Effect of release of goods for home use or customs procedures

108. (1) (a) Goods unconditionally released for home use become, upon their release,
goods in free circulation.
(b) Goods conditionally released for home use become, upon compliance with the
condition, goods in free circulation.
(2) Goods released for a customs procedure remain subject to this Act despite the
release and may not be dealt with otherwise than in accordance with—
(a) the provisions of this Act or a tax levying Act®” applicable to that customs
procedure; and
(b) any conditions as may be applicable to the goods in terms of section 104.

Part 3
General principles governing goods under customs procedures
Commencement and ending of customs procedures

109. (1) A customs procedure in relation to goods—
(a) commences when the goods come under that customs procedure; and
(b) ends when that customs procedure is completed,®® unless that procedure is
interrupted by an occurrence referred to in subsection (2).
(2) A customs procedure in relation to goods ends before its completion if—
(a) the release of the goods for that customs procedure is refused or withdrawn;
(b) thegoodsarefor tax purposes regarded to be cleared for home usein terms of
Chapter 8 or for outright export;
(c) the goods revert or are for tax purposes regarded to have reverted to free
circulation;
(d) the goods are—
(i) abandoned to the Commissioner;° or
(ii) tobedestroyed under supervision of the customs authority or an organ of
state designated by the customs authority;
(e) thegoodsare seized or confiscated in terms of thisAct, atax levying Act, any
other legislation or an order of court; or
(f) the goods are damaged, destroyed, lost or unaccounted for and the clearance
declaration for the goods is withdrawn in terms of Chapter 25.

Clearance and release of goods under customs procedures

110. (1) Goods under a customs procedure may at any time during, or at the
completion of, the procedure be cleared for another customs procedure or for home use,
as may be permissible in the circumstances.1%0

(2) Goodsthat are cleared in terms of subsection (1) for another customs procedure or
for home use acquire atax status applicable to goods cleared for that customs procedure
or for home use, as the case may be.101

(3) Imported goods may not remain under consecutive customs procedures for longer
than three years from the date of import or for longer than an extension of that period in
terms of section 908.102

97. For instance, the Customs Tariff prescribes conditions and requirements for certain customs

procedures.

98. The time when goods come under a customs procedure and when a customs procedure ends is stated

in the Chapter dealing with the specific customs procedure.

99. See Chapter 26.

100. If the goods are only partialy cleared for another customs procedure or for home use, the existing
clearance declaration must be amended in terms of section 174(2) to apply to that part of the goods
that remain under the existing procedure.

101. For tax status of goods cleared for home use or a customs procedure, see Chapter 6.

102. The implication is that imported goods must ultimately be cleared for home use or otherwise dealt
with within the three year period.

5

10

15

20

25

30

35

40



99
Transfer of ownership of goods under customs procedures

111. (1) Ownership of goods under a customs procedure may not without the approval
of the customs authority be transferred to another person whilst those goods are under
that procedure.

(2) An agreement entered into in contravention of subsection (1) is null and void.

(3) Application for approval in terms of subsection (1) must be made to the customs
authority—

(a) before the goods are transferred; and
(b) in the form and format as may be prescribed by rule containing the
information required on the prescribed form or otherwise prescribed by rule.

(4) The customs authority may not without good reason withhold approval in terms of
subsection (1).

(5) If ownership of goods under a customs procedureis transferred with the approval
of the customs authority in accordance with subsection (1)—

(a) thetransfer does not—
(i) interrupt the continuation of that procedure; or
(i) affect the tax status conferred on the goods by virtue of that procedure;
and
(b) the new owner of the goods or, if only a share in the ownership of the goods
has been transferred, the person to whom that share has been transferred—
(i) must be regarded to have cleared the goods or that share for that
procedure;
(if) assumes the obligations of the previous owner or holder of that share;
(iii) must comply with any requirements and conditions applicable to the
goods in terms of that procedure; and
(iv) must comply with any conditions imposed by the customs authority in
respect of the transfer.

(6) Subsection (5) does not affect the liability of the previous owner or holder of the
transferred share of the goods for any import or export tax, penalties or other money
owed to the Commissioner on the goods up to the time of transfer of ownership or of the
share in ownership.

Tax consequences for imported goods under customs procedures in event of
non-compliance

112. (1) Imported goods under a customs procedure must for tax purposes be regarded
to be cleared for home use under Chapter 8—103

(a) if the goods are diverted for home use;

(b) if the goods whilst under that procedure are damaged, destroyed, lost or
unaccounted for and it is not proved in accordance with Chapter 25—

(i) that the goods were damaged, destroyed, lost or unaccounted for due to
arecognised cause;104 or

(if) inthe case of goodslost due to arecognised cause, that the goods, after
having been lost, have not gone into home use in any way; or

(c) inany other circumstances specifically provided for inthisAct or atax levying
Act.

(2) The customs authority may direct that imported goods under a customs procedure
must for tax purposes be regarded to be cleared for home use under Chapter 8—

() if aprovisionof thisAct or atax levying Act applicableto customs procedures
generaly or to that specific customs procedure is breached in respect of those
goods; or

(b) if acondition of the licence of any premises used for the purpose of carrying
out that customs procedure is breached in respect of those goods.

(3) When applying subsection (1) or (2) to imported goods under a customs procedure
in circumstances where the ground for regarding the imported goods to be cleared for
home use under Chapter 8 pertains only to a part of those imported goods, only that part

103. For tax implications if goods under a customs procedure are regarded to be cleared for home use
under Chapter 8, see section 154.
104. See definition of *‘recognised cause” in section 1.
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of the imported goods must in terms of that subsection be regarded to be cleared for
home use.105

Tax consequences for free circulation goods under customs procedures in event of
non-compliance

113. (1) Goods under a customs procedure that were in free circulation when the
goods came under that procedure must for tax purposes be regarded to have reverted to
free circulation—106

(a) if the goods are diverted for home use;

(b) if the goods whilst under that procedure are damaged, destroyed, lost or
unaccounted for and it is not proved in accordance with Chapter 25—

(i) that the goods were damaged, destroyed, lost or unaccounted for due to
arecognised cause;107 or

(if) inthe case of goods lost due to arecognised cause, that the goods, after
having been lost, have not gone into home use in any way; or

(c) inany other circumstances specifically provided for inthisAct or atax levying
Act.

(2) The customs authority may direct that goods under a customs procedure that were
in free circulation when the goods came under that procedure must for tax purposes be
regarded to have reverted to free circulation—

(a) if aprovision of thisAct or atax levying Act applicableto customs procedures
generaly or to that specific customs procedure is breached in respect of those
goods; or

(b) if acondition of the licence of any premises used for the purpose of carrying
out that customs procedure is breached in respect of those goods.

(3) When applying subsection (1) or (2) to goods under a customs procedure in
circumstances where the ground for regarding the goods to have reverted to free
circulation pertains only to a part of those goods, only that part of the goods must in
terms of that subsection be regarded to have reverted to free circulation.

Tax consequences for goods exported under customs procedures in event of
non-compliance

114. (1) The customs authority may direct that goods exported under a customs
procedure must for tax purposes be regarded to be cleared for outright exportcs if a
provision of thisAct or atax levying Act applicable to customs procedures generally or
to that specific customs procedure is breached in respect of those goods.

(2) When applying subsection (1) to goods exported under a customs procedure in
circumstances where the ground for regarding the exported goods to be cleared for
outright export pertains only to a part of those exported goods, only that part of the
exported goods must in terms of that subsection be regarded to be cleared for outright
export.109

(3) This section may not be read as affecting the application of section 112 or 113in
relation to goods under a customs procedure.

Other consequences of non-compliance with provisions applicable to customs
procedures

115. Section 112, 113 or 114 applies apart from any criminal proceedings that may be
instituted, administrative penalty that may be imposed or any other step that may be
taken by the customs authority in terms of thisAct for abreach of aprovision applicable
to customs procedures generaly or to the relevant customs procedure, which may
include, where not inconsistent with thisAct or other applicable legislation or otherwise
inappropriate—

105. For the equivalent provision in relation to compensating products obtained from imported goods
under inward processing, see section 430(3).

106. For tax implications if goods are regarded as having reverted to free circulation, see section 161.

107. See definition of *‘recognised cause” in section 1.

108. For tax implications if goods are regarded to be cleared for outright export, see section 159.

109. For the equivalent provision in relation to compensating products obtained from goods exported
under outward processing procedure, see section 472.
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(a) withdrawing the release of the goods for the relevant customs procedure in
terms of section 105;
(b) demanding that the goodsimmediately be cleared for home use under Chapter
8, in the case of imported goods;
(c) applying section 570(2), read with section 580, to the goods;
(d) seizing the goods in terms of Chapter 35;
(e) alowing the person who cleared the goods to abandon the goods to the
Commissioner in accordance with Chapter 26; or
(f) allowing or directing the person who cleared the goods to—
(i) continue applying the relevant customs procedure to the goods but
subject to such conditions as the customs authority may determine;
(if) remove the goods from the Republic, in the case of imported goods; or
(iii) destroy the goods under supervision of the customs authority or an organ
of state designated by the customs authority.

Part 4
Other matters
Keeping of records

116. (1) A person carrying on a business in the Republic as may be specified by rule
must for purposes of thisAct and any tax levying Act keep such records relating to that
business and transactions and in such form, as may be prescribed by rule or as the
customs authority may require in a specific case.

(2) A person referred to in subsection (1) must on request by a customs officer
produce, in a manner and form as may be prescribed by rule, any records referred to in
subsection (1), or any information contained in such records, which the customs officer
may require for enforcing this Act or atax levying Act.

Rules to facilitate implementation of this Chapter

117. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—
(a) any genera conditions applicable to an exclusion referred to in section 91 or
95, the circumstances in which the customs authority may withdraw any such
exclusion in the case of specific goods or goods imported or to be exported by
a specific person, and procedures for the withdrawal of any such exclusion;
(b) the circumstancesin and the conditions on which section 97, 107 or 110 may

be applied;
(c) measures aimed at ensuring the expeditious customs processing of clearance
declarations;

(d) notification procedures when the release of goods for home use or a customs
procedure has been refused or withdrawn;

(e) documents and other methods to prove that goods fall within an excluded
category listed in section 91 or 95; and

(f) documents on authority of which goods that fall within an excluded category
listed in section 91 or 95 may be claimed and removed.

Offences in terms of this Chapter

118. (1) An importer of goods to which section 89 applies, or, if the importer is not
located in the Republic, the importer’s agent in the Republic, is guilty of an offence if—
(@) no clearance declaration to clear the goods for home use or a customs
procedure in compliance with that section is submitted to the customs
authority; or
(b) a clearance declaration is submitted but not within the timeframes or at the
time required by section 90(1) or (3).
(2) An exporter of goods to which section 93 applies, or, if the exporter is not located
in the Republic, the exporter’s agent in the Republic, is guilty of an offence if—
(a) no clearance declaration to clear the goods for export in compliance with that
section is submitted to the customs authority; or
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(b) a clearance declaration is submitted but not within the timeframes or at the
time required by section 94.
(3) A person is guilty of an offence if that person—
(a) contravenes section 111(1) or fails to comply with section 116(1);
(b) contravenes or fails to comply with a condition imposed in terms of section
104; or
(c) failsto comply with arequest issued in terms of section 116(2) or a direction
issued in terms of section 115(f).
(4) The offences referred to in subsection (1)(a) and (2)(a) are Category 1 offences.

CHAPTER 5

GENERAL PRINCIPLES GOVERNING TRANSPORT, SEALING AND LOAD-
ING OF GOODS

Purpose and application of this Chapter

119. (1) The purpose of this Chapter is to determine general principles governing—
(a) the transport of goods not in free circulation;
(b) the sealing of containers, vehicles and packages;
(c) theloading and off-loading of goods destined for export; and
(d) the transfer of goods—
(i) between vessels;

(if) between vehicles; and

(iii) between containers.

(2) This Chapter applies subject to any other provision of this Act applicable
specifically to the transport, sealing, loading, off-loading or transfer of goods under a
particular customs procedure, and in the event of any inconsistency between aprovision
of this Chapter and such other provision of this Act that other provision prevails.

Part 1
Transport of goods not in free circulation
Application of this Part

120. (1) ThisPart appliesto the transport of al goods not in free circulation except the
following categories of goods:
(@) Goods transported on board a foreign-going vessel or aircraft from—

(i) theplacewherethevessel or aircraft entered the Republic to the customs
seaport or airport where the goods are off-loaded;

(ii) the place where the vessel or aircraft entered the Republic to the place
where the vessel or aircraft leaves the Republic, if the goods are not
off-loaded in the Republic; or

(iii) the customs seaport or airport where the goods were loaded on board the
vessel or aircraft for export from the Republic to the place where the
vessel or aircraft leaves the Republic;

(b) goods transported on board a cross-border railway carriage from—

(i) the place of entry where the railway carriage entered the Republic to the
rail cargo terminal where the goods are off-loaded;

(i) therail cargo termina where the goods were loaded on board the railway
carriage for export from the Republic to the place of exit where the
railway carriage leaves the Republic; or

(iii) the place of entry where the railway carriage entered the Republic to the
place of exit where the railway carriage leaves the Republic, if the goods
were not off-loaded in the Republic;

(c) goods transported between terminals and depots served by the same Customs

Office;

(d) goodstransported in accordance with a direction issued or permission granted
by the customs authority in termsof aprovision of thisAct or atax levying Act
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and the goods are transported in accordance with the requirements and
conditions of the direction or permission; ort10
(e) goods transported in accordance with an obligatory provision of thisAct or a
tax levying Act.111
(2) Subsection (1) may not be read as affecting the cargo reporting requirements
contained in Chapter 3.

Goods not in free circulation to be transported only under customs procedures

121. Goods not in free circulation may be transported in or through the Republic
only—
(a8) under a customs procedure that provides for or allows the transport of goods
under that procedure; and
(b) in accordance with the provisions of this Act applicable to such transport.

Persons permitted to transport goods not in free circulation

122. Goods not in free circulation may be transported only by—
(a) alicensed carrier;
(b) acarrier represented in the Republic by aregistered agent, if the carrier is not
located in the Republic; or
(c) any other person permitted in terms of the customs procedure under which the
goods are transported, to transport goods under that procedure.

Measures to ensure integrity of transport of goods not in free circulation

123. (1) The customs authority may, in addition to its other enforcement functions,112
take any steps or issue any directions necessary to guard against any unauthorised
interference when goods not in free circulation are transported, including by—

(a) pre-approving the vehicle or container in which the goods are to be
transported;

(b) marking or sealing the holding compartment of the vehicle or the container;

(c) stipulating the mode of transport;

(d) stipulating the route to be followed;

(e) stipulating the specific place to which the goods must be delivered;

(f) requiring the provision of security in terms of Chapter 31 or any security
additional to security already given in terms of that Chapter;

(g) shortening any applicable time limits within which the transport of the goods
must commence and be completed; or

(h) requiring that the goods be transported under supervision of a customs escort.

(2) Any steps taken or directions issued by the customs authority in terms of
subsection (1) are subject to such conditions or requirements as—

(&) may be prescribed by rule; or
(b) the customs authority may determine in a specific case.

Transport of goods not in free circulation with other goods in same vehicle

124. Goods not in free circulation may be transported on the same vehicle with goods
in free circulation only in accordance with any requirements as may be prescribed by
rule or as the customs authority may permit in a specific case.

Accidents and other unforeseen events

125. (1) The carrier or other person transporting goods not in free circulation must
promptly report to the customs authority electronically in accordance with section 913
any breakdown, accident or other unforeseen event occurring in the course of
transporting the goods which compromises the integrity of the goods or the transport of
the goods.

110. For issuing directions and permissions subject to conditions, see section 918.
111. See for instance section 570(1).
112. See Chapter 33.
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(2) If the integrity of the goods or the transport of the goods is compromised by an
event referred to in subsection (1), the carrier or other person transporting the goods
must comply with any directions issued by the customs authority.113

Part 2
Sealing, loading, off-loading and transfer of goods
Seals and sealing of containers, vehicles and packages

126. (1) A container, the holding compartment of a vehicle capable of being closed, a
road tanker and any package as may be specified by rule, which contains goods not in
free circulation, must have such security seals affixed thereto or be otherwise secured by
such fastenings and in such manner and in compliance with such standards or other
specifications, as may be prescribed by rule.

(2) Such sedls or fastenings must be supplied and affixed by and at the risk and
expense of a person as may be prescribed by rule.

Loading of goods destined for export on foreign-going vessels and aircraft and
cross-border railway carriages4

127. (1) No goods destined for export from the Republic may be loaded on board a
foreign-going vessel, foreign-going aircraft or cross-border railway carriage in which
the goods are to be exported unless the goods are—

(a) cleared and released for export in terms of the export procedure; or
(b) to be exported under a customs procedure that allows the export of goods
under that procedure without any separate export clearance.115

(2) Subsection (1) does not apply to goodsfalling within acategory of goods excluded
in terms of section 95 from export clearance requirements.

Off-loading of goods destined for export from foreign-going vessels and aircraft,
cross-border railway carriages and trucks before export

128. (1) Goods cleared and rel eased for export in terms of the export procedure or that
areto be exported under a customs procedure that allows the export of goods under that
procedure without any separate export clearance, may, once loaded on board a
foreign-going vessel or aircraft, cross-border railway carriage or truck in which the
goods are to be exported from the Republic, not be off-loaded or transferred to another
mode of transport in the Republic except—

(a) in accordance with the provisions regulating that customs procedure; or
(b) with the permission of the customs authority.

(2) Subsection (1) does not apply to—

(a) aclassor kind or other category of goods as may be excluded by rule from
subsection (1); or

(b) goods as may be exempted by the customs authority from that subsectionin a
specific case.

Transfer of goods between vessels

129. (1) No goods may be transferred from a foreign-going vessel to another
foreign-going vessdl or to a domestic vessel except—

113. If goods are damaged, destroyed or lost due to an accident or other occurrence, Chapter 25 becomes
applicable.

114. Section 39 appliesto vehicles and goods on board vehicles passing through land border-posts out of
the Republic.

115. Thefollowing customs procedures allow the export of goods under that procedure without separate
export clearance:
(a) theinternational transit procedure in terms of Chapter 9;
(b) the transhipment procedure in terms of Chapter 11,
(c) the tax free shop procedure in terms of Chapter 14; and
(d) the stores procedure in terms of Chapter 15.
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() under acustoms procedure that allows such transfer,11¢ if the goods are not in
free circulation; or
(b) with the permission of the customs authority, if the goods are in free
circulation.
(2) No goods may be transferred from a domestic vessel to a foreign-going vessel
except—
(a8) under acustoms procedure that allows such transfer, 17 if the goods are not in
free circulation; or
(b) with the permission of the customs authority, if the goods are in free
circulation.
(3) Subsections (1) and (2) do not apply to—
(a) any classor kind or other category of goods as may be excluded by rule from
subsection (1) or (2); or
(b) any specific goods as may be exempted by the customs authority from
subsection (1) or (2) in a specific case.

Transfer of goods between vehicles or containers

130. (1) Once the transport of goods that are not in free circulation has commenced
the goods may only with the permission of the customs authority and only in accordance
with any requirements or conditions as may be prescribed by rule be transferred from the
vehicle or container in which the goods are transported to another vehicle or container.

(2) Permission in terms of subsection (1) may be given only in the case of a
breakdown, accident or other circumstances as may be prescribed by rule.

Part 3
Other matters
Rules to facilitate implementation of this Chapter

131. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—
(@) regarding—

(i) thekeeping and affixing of security sealsto goods, containers, packages,
vehicles or any part of a vehicle, or the securing of goods by other
fastenings; and

(i) therecording of seal numbers; and

(b) specifying records to be kept of the inspection of seals or fastenings, and the
circumstances in which, and the requirements that must be met when seals or
fastenings are replaced.

Offences in terms of this Chapter

132. (1) A person is guilty of an offence—

(a) if that person contravenes section 121, 122, 127(1), 128(1) or 129(1) or (2);

(b) if section 124 is contravened or not complied with in respect of the transport
of goods not in free circulation; or

(c) if adirection issued or a condition imposed in terms of section 123(1) is
contravened or not complied with in respect of the transport of goods not in
free circulation.

(2) A person transporting goods not in free circulation is guilty of an offence if the
goods are not transported in accordance with any steps taken or directionsissued by the
customs authority in terms of section 123.

(3) A person referred to in section 126(2) is guilty of an offence if that person failsto
comply with subsection (1) of that section.

(4) The offence referred to in subsection (1)(c) or (2) is a Category 1 offence.

116. Eg. Transhipment.
117. Eg. Coastwise carriage and delivery of goods under international transit.
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CHAPTER 6
TAX STATUS OF GOODS
Purpose and application of this Chapter

133. (1) The purpose of this Chapter is to confer for purposes of any applicable tax
levying Act atax status on goods—
(8 when the goods—
(i) arecleared for home use; or
(if) arecleared for a customs procedure or otherwise come under a customs
procedure;
(b) whilst the goods are under a customs procedure; or
(c) if the goods are regarded to be cleared for home use or outright export.

(2) (a) A tax status conferred on goods in terms of this Chapter applies to the goods
only if, or to the extent, not provided otherwise in a tax levying Act regulating any
relevant tax on those goods.

(b) If atax levying Act in relation to the tax regulated by that Act limits or qualifies
the extent of the tax status conferred on goods in terms of this Chapter, the tax status
conferred in this Chapter appliesto the goodsin relation to that tax only to the extent as
so limited or quaified in that tax levying Act.

(c) In the event of any inconsistency between this Chapter and a provision of a tax
levying Act, the provision of the tax levying Act prevails.

Legal effect of tax status

134. (1) A tax due status conferred in terms of this Chapter on goods in relation to
import or export tax indicates that import or export tax—

(a) ispayable onthe goodsif the goods are of a class or kind on which import or
export tax has been imposed in terms of atax levying Act; or

(b) will become payable on the goods if import or export tax isimposed in terms
of atax levying Act on goods of that class or kind.

(2) A tax free status conferred in terms of this Chapter on goods in relation to import
tax, export tax or domestic tax indicates that whilst the goods have such atax free status
no import, export or domestic tax—

(a) that have been imposed in terms of atax levying Act on goods of that type or
kind is payable on the goods; or

(b) that may beimposed interms of atax levying Act on goods of that type or kind
will be payable on the goods.

(3) A tax refundable status conferred in terms of this Chapter on goods in relation to
domestic tax!18 indicates that domestic tax paid on the goods may be refundabl e subject
to and in accordance with the applicable tax levying Act.

Part 1
Goods formally cleared
Tax status of goods cleared for home use under Chapter 8119

135. (1) Goods imported into the Republic acquire, subject to section 133(2), atax
due statusin relation to import tax if, and from the time, the goods are cleared for home
use under Chapter 8.120

(2) Any import tax on imported goods that acquire a tax due status in terms of
subsection (1) becomes payable at such time and by such person or persons as
determined in terms of the tax levying Act regulating the relevant import tax.

118. For instance tax such as VAT and excise duty paid on goods whilst in free circulation.

119. This section only applies to goods cleared for home use under Chapter 8. Goods cleared for home
use under a customs procedure, such as re-imported unatered goods under the temporary export
procedure, have atax status applicable to the relevant customs procedure. See section 187(2).

120. See section 173 for time when goods are cleared.
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Tax status of goods in free circulation cleared for outright export

136. (1) Goods in free circulation destined for outright export acquire, subject to
section 133(2), a tax due status in relation to export tax and a tax refundable status in
relation to any domestic tax paid on the goods, asfrom the timethe goods are cleared for
outright export.12t

(2) Any export tax on goods that acquire a tax due status in terms of subsection (1)
becomes payable at such time and by such person or persons as determined in terms of
the tax levying Act regulating the relevant export tax.

(3) Any domestic tax paid on goods before the goods acquired a tax refundabl e status
in terms of subsection (1) may be recovered from the Commissioner subject to and in
accordance with the tax levying Act regulating the relevant domestic tax.

Tax status of imported goods not in free circulation cleared for outright export

137. (1) Imported goods not in free circul ation destined for outright export122 acquire,

subject to section 133(2), as from the time the goods are cleared for outright export123—
(a) atax due statusin relation to export tax; and
(b) atax refundable status in relation to import tax.

(2) (a) Any export tax on goods that acquire a tax due status in terms of subsection
(D(a) becomes payable at such time and by such person or persons as determined in
terms of the tax levying Act regulating the relevant export tax.

(b) Any import tax paid on the imported goods before the goods acquired a tax
refundable status in terms of subsection (1)(b) may be recovered from the Commis-
sioner subject to and in accordance with the tax levying Act regulating the relevant
import tax.

Tax status of goods manufactured in excise warehouses cleared for outright export

138. (1) Manufactured products destined for outright export which were obtained
from manufacturing processesin excise warehouses in which imported goods were used
or in which both such imported goods and goods that werein free circul ation before they
were delivered to the warehouse were used, acquire, subject to section 133(2), as from
the time the goods are cleared for outright export124—

(a) atax due statusin relation to export tax;

(b) atax refundable status in relation to any import tax paid on those imported
goods; and

(c) if applicable, atax refundable status in relation to any domestic tax paid on
those other goods that were in free circulation before they were delivered to
the warehouse.

(2) (a) Any export tax on manufactured products that acquire atax due statusin terms
of subsection (1)(a) becomes payable at such time and by such person or persons as
determined in terms of the tax levying Act regulating the relevant export tax.

(b) Any import tax paid on the imported goods referred to in subsection (1)(b) before
the manufactured products acquired atax refundabl e statusin terms of that subsectionin
relation to import tax, may be recovered from the Commissioner subject to and in
accordance with the tax levying Act regulating the relevant import tax.

(c) Any domestic tax paid on the goods referred to in subsection (1)(c) before the
manufactured products acquired a tax refundable status in terms of that subsection in
relation to domestic tax, may be recovered from the Commissioner subject to and in
accordance with the tax levying Act regulating the relevant domestic tax.

(3) Manufactured products destined for outright export which were obtained from
manufacturing processes in excise warehouses in which no imported goods were used,
acquire, subject to section 133(2), as from the time the goods are cleared for outright
export—

121. See section 173 for time when goods are cleared.

122. Definition of “‘ outright export™ excludes goods exported under specific customs procedures such as
temporary export, exports under the stores procedure, etc. This section will accordingly apply to
goods such as warehoused goods that are outright exported, or where goods are exported on
instruction of the customs authority, etc.

123. See section 173 for time when goods are cleared.

124. See section 173 for time when goods are cleared.
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(a) atax due status in relation to export tax; and
(b) atax refundable status in relation to any domestic tax paid on the goods used
in the manufacture of those products.

(4) (a) Any export tax on manufactured productsthat acquire atax due statusin terms
of subsection (3)(a) becomes payable at such time and by such person or persons as
determined in terms of the tax levying Act regulating the relevant export tax.

(b) Any domestic tax paid on goods used in the manufacture of the manufactured
products before those products acquired a tax refundable status in terms of subsection
(3)(b) may be recovered from the Commissioner subject to and in accordance with the
tax levying Act regulating the relevant domestic tax.

Tax status of goods under national transit procedure

139. The national transit procedure confers, subject to section 133(2), atax free status
in relation to import tax on goods under that procedure and no import tax is payable on
goods when cleared for'2s and whilst under that procedure.

Tax status of goods under international transit procedure

140. (1) The internationa transit procedure confers, subject to section 133(2), atax
free status in relation to import tax and export tax on goods under that procedure.
(2) In terms of such tax free status—
(8 no import tax is payable on goods when cleared fori2é and whilst under the
international transit procedure; and
(b) no export tax is payable on goods when exported under that procedure.

Tax status of goods under excise warehouse transit procedure

141. (1) The excise warehouse transit procedure confers, subject to section 133(2)—
(@) atax free statusin relation to a duty or levy in terms of the Excise Duty Act
on goods under that procedure; and
(b) a tax due status in relation to any other import tax on goods under that
procedure.
(2) Any import tax on imported goods that acquire a tax due status in terms of
subsection (1)(b) becomes payable at such time and by such person or persons as
determined in terms of the tax levying Act regulating the relevant import tax.

Tax status of goods under transhipment procedure

142. (1) The transhipment procedure confers, subject to section 133(2), a tax free
status in relation to import tax and export tax on goods under that procedure.
(2) In terms of such tax free status—
(& no import tax is payable on goods when cleared for'2” and whilst under the
transhipment procedure; and
(b) no export tax is payable on goods when exported under that procedure.

Tax status of goods under temporary admission procedure

143. (1) The temporary admission procedure confers, subject to section 133(2), atax
free status in relation to import tax and export tax on goods under that procedure.
(2) In terms of the tax free status referred to in subsection (1)—
(a) noimport tax is payable on goods—
(i) when cleared for12s the temporary admission procedure;
(if) which automatically come under that procedure when entering the
Republic; and
(iii) whilst the goods are under that procedure; and
(b) no export tax is payable on goods referred to in—

125. See section 173 for time when goods are cleared.
126. See section 173 for time when goods are cleared.
127. See section 173 for time when goods are cleared.
128. See section 173 for time when goods are cleared.
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(i) paragraph (a)(i) when cleared for export under the outbound leg of that
procedure; or

(ii) paragraph (a)(ii) when those goods leave the Republic under the
outbound leg of that procedure.

Tax status of imported goods under warehousing procedure

144. The warehousing procedure confers, subject to section 133(2), a tax free status
in relation to import tax on goods under that procedure, and no import tax is payable on
goods when cleared for'2® and whilst under that procedure.

Tax status of goods under tax free shop procedure

145. (1) The tax free shop procedure confers, subject to section 133(2)—

(a) atax free statusin relation to import tax, export tax and domestic tax; and

(b) atax refundable status in relation to domestic tax paid on goods that werein
free circulation before the goods came under that procedure.

(2) In terms of the tax free status referred to in subsection (1)—

(8 no import tax is payable on imported goods when cleared fort3 and whilst
under the tax free shop procedure;

(b) no domestic tax is payable on goods referred to in paragraph (a) or that were
in free circulation before they came under that procedure, when those goods
are sold whilst under and in accordance with that procedure; and

(c) no export tax is payable on goods referred to in paragraph (b) when exported
under that procedure.

(3) Interms of the tax refundabl e status referred to in subsection (1) any domestic tax
paid on goods that were in free circulation before they came under the tax free shop
procedure may be recovered from the Commissioner subject to and in accordance with
the tax levying Act regulating the relevant domestic tax.13t

Tax status of goods under stores procedure

146. (1) The stores procedure confers, subject to section 133(2)—

(a) atax free statusin relation to import tax, domestic tax and export tax; and
(b) atax refundable status in relation to domestic tax paid on goods that werein
free circulation before the goods came under that procedure.

(2) In terms of the tax free status referred to in subsection (1), except where provided
otherwise in this Act132—

(a8 noimport tax is payable on imported goods—
(i) when cleared for33 the stores procedure;
(if) which automatically come under that procedure when entering the
Republic; and
(iii) whilst under that procedure; and
(b) no export tax is payable on goods exported under that procedure.

(3) Interms of the tax refundabl e status referred to in subsection (1) any domestic tax
paid on goods that were in free circulation before they came under the stores procedure
may be recovered from the Commissioner subject to and in accordance with the tax
levying Act regulating the relevant domestic tax.

Tax status of goods under temporary export procedure

147. (1) Goods under the temporary export procedure acquire, subject to section
133(2), a tax free status in relation to export tax and import tax as from the time the
goods are cleared for that procedure!3+ or otherwise come under that procedure.

129. See section 173 for time when goods are cleared.

130. See section 173 for time when goods are cleared.

131. Goods in free circulation can be supplied to a tax free shop without any clearance and release
requirements, but once supplied come under the tax free shop procedure and acquire a tax free
status.

132. See for instance section 349.

133. See section 173 for time when goods are cleared.

134. See section 173 for time when goods are cleared.
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(2) In terms of the tax free status referred to in subsection (1)—
(8 no export tax is payable on goods—

(i) when cleared for and whilst under the temporary export procedure; or

(if) which automatically come under that procedure when the goods leave
the Republic;

(b) noimport tax is payable on goods referred to in—

(i) paragraph (a)(i) when those goods are cleared under the inbound leg of
that procedure as re-imported unaltered goods for home use, subject to
subsection (3); or

(ii) paragraph (a)(ii) when those goods return to the Republic under the
inbound leg of that procedure;135 and

(c) any export tax paid on exported goods cleared for outright export may be
recovered from the Commissioner if those goods are returned to the Republic
and cleared and released under the temporary export procedure as re-imported
unaltered goods for home use.

(3) Subsection (2)(b) does not affect liability for unpaid import tax on imported goods
exported under the temporary export procedure or exported under the export procedure
and subsequently cleared for temporary export. When such goods are returned to the
Republic on the inbound leg of that procedure, any unpaid import tax on the initial
import of the goods becomes payable when the goods are cleared as unaltered goods for
home use.

Tax status of goods under inward processing procedure

148. (1) (a) Imported goods destined for inward processing acquire, subject to section
133(2), atax due status in relation to import tax as from the time the goods are cleared
for the inward processing procedure.136

(b) Any import tax on imported goods that acquire a tax due status in terms of
paragraph (a) becomes payable at such time and by such person or persons as
determined in terms of the tax levying Act regulating the relevant import tax.

(2) Inward processed compensating products obtained from the processing of
imported goods under the inward processing procedure have atax free statusin relation
to export tax, and no export tax is payable on such products when cleared for export
under the inward processing procedure as inward processed compensating products.

Tax status of goods under home use processing procedure

149. (1) (a) Imported goods destined for home use processing acquire, subject to
section 133(2), atax due status in relation to import tax as from the time the goods are
cleared for the home use processing procedure.13?

(b) Any import tax on imported goods that acquire a tax due status in terms of
paragraph (a) becomes payable at such time and by such person or persons as
determined in terms of the tax levying Act regulating the relevant import tax.

(2) Home use compensating products obtai ned from the processing of imported goods
under home use processing have atax status applicableto goodsin free circulation when
becoming goods in free circulation in terms of section 445.

Tax status of goods under outward processing procedure

150. (1) (a) Goods in free circulation destined for export under the outward
processing procedure acquire, subject to section 133(2), a tax due status in relation to
export tax as from the time the goods are cleared for the outward processing
procedure.138

(b) Any export tax on goodsin free circulation that are cleared for outward processing
becomes payable at such time and by such person or persons as determined in terms of
the tax levying Act regulating the relevant export tax.

135. This applies to means of transport and reusable transport equipment in free circulation before
leaving the Republic on the outbound leg of the procedure. See Part 5 of Chapter 17.

136. See section 173 for time when goods are cleared.

137. See section 173 for time when goods are cleared.

138. See section 173 for time when goods are cleared.
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(2) (a) Outward processed compensating products obtained from the processing of
goods under the outward processing procedure acquire, subject to section 133(2), atax
due status in relation to import tax as from the time the goods are cleared for home use
under the outward processing procedure as outward processed compensating prod-
ucts.13°

(b) Any import tax on imported goodsthat are cleared for home use under the outward
processing procedure as outward processed compensating products becomes payable at
such time and by such person or persons as determined in terms of the tax levying Act
regulating the relevant import tax.

Duration of tax status conferred by customs procedures

151. (1) Thetax status conferred on goods by a customs procedure appliesfor aslong
as the goods are under that customs procedure.
(2) When goods under a specific customs procedure are—

(a) cleared and released for another customs procedure, the goods acquire a tax
status applicable to that other customs procedure as from the time the goods
are cleared for that other procedure; or

(b) cleared for home use under Chapter 8, the goods acquire a tax status
applicable to home use under that Chapter as from the time the goods are
cleared for home use.

Part 2
Goods regarded to be cleared for home use

Tax status of goods imported or off-loaded otherwise than through or at places of
entry

152. (1) If goods imported into the Republic, including any foreign-going vessel or
aircraft, cross-border train or railway carriage or vehicle entering the Republic, are in
terms of section 42 regarded for tax purposes to be cleared for home use under Chapter
8, those goods acquire a tax due status in relation to import tax as from—

(a) the date of import; or
(b) adate determined by the customs authority if the date of import for any reason
cannot be determined.

(2) Any import tax40 that would have been payable on the goods referred to in
subsection (1) had the goods actually been cleared for home use under Chapter 8 on the
date applied to the goods in terms of that subsection, becomes payable in respect of
those goods at such rate,*41 at such time and by such person or persons as may be
determined in terms of the applicable tax levying Act.142

Tax status of non-cleared imported goods

153. (1) If goodsimported into the Republic arein terms of section 92(1) regarded for
tax purposes to be cleared for home use under Chapter 8, those goods acquire atax due
status in relation to import tax as from—

(a) the date on which the applicable period for submission of a clearance
declaration in respect of the goods expired in terms of section 90(1) or (3) or
on which the clearance declaration had to be submitted in terms of that
section; or

(b) adate determined by the customs authority if the date referred to in paragraph
(a) for any reason cannot be determined.

139. See section 173 for time when goods are cleared.

140. See for instance section 84 of the Customs Duty Act for assessment of duties on goods regarded to
be cleared for home use.

141. See for instance section 81(1)(b) of the Customs Duty Act.

142. See for instance section 28 of the Customs Duty Act for persons liable for duties on goods in these
circumstances.
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(2) Any import tax'43 that would have been payable on the goods referred to in
subsection (1) had the goods actually been cleared for home use under Chapter 8 on the
date applied to the goods in terms of that subsection, becomes payable in respect of
those goods at such rate, 44 at such time and by such person or persons as may be
determined in terms of the applicable tax levying Act.145

Tax status of goods under customs procedures regarded to be cleared for home use

154. (1) If goods under a customs procedure are in terms of section 112 regarded for
tax purposes to be cleared for home use under Chapter 8 those goods |ose the tax status
they had under that customs procedure and acquire atax due status in relation to import
tax as from the date on which those goods were cleared for, or otherwise came under,
that customs procedure.

(2) Any import tax'46 that would have been payable on the goods referred to in
subsection (1) had the goods actually been cleared for home use under Chapter 8 on the
date referred to in that subsection, becomes payable in respect of those goods at such
rate, 47 at such time and by such person or persons as may be determined in terms of the
applicable tax levying Act.148

Tax status of samples drawn from imported goods

155. (1) Samples drawn from imported goods to which section 89 applies and which
are in terms of section 514 regarded for tax purposes to be cleared for home use under
Chapter 8, acquire atax due status in relation to import tax as from the date when those
samples are taken.

(2) Any import tax that would have been payable on samples drawn from goods
referred to in subsection (1) had the samples actually been cleared for home use under
Chapter 8 on the date referred to in that subsection, must be paid—

(8 on demand; and
(b) by the person who took the samples.

Goods regarded for tax purposes to be cleared for home use not to be treated as
goods cleared for home use

156. (1) If any goods arein terms of a provision of thisAct regarded for tax purposes
to be cleared for home use under Chapter 8, the goods may not be dealt with or rel eased
asif the goods were actually cleared for home use, but the customs authority may allow
or direct the importer of the goods to formally clear the goods for home use within a
period determined by the customs authority.

(2) The customs authority may not in terms of subsection (1) allow or direct goods to
be cleared for home use where such clearance will be inconsistent with this Act4° or
other applicable legidation.150

143. See for instance section 84 of the Customs Duty Act for assessment of duties on goods regarded to
be cleared for home use.

144. See for instance section 81(1)(b) of the Customs Duty Act.

145. See for instance section 31 of the Customs Duty Act for persons liable for duties on goods in these
circumstances.

146. See for instance section 84 of the Customs Duty Act for assessment of duties on goods regarded to
be cleared for home use.

147. See for instance section 81(1)(b) of the Customs Duty Act.

148. See for instance sections 30 and 31 of the Customs Duty Act for persons liable for duties on goods
in these circumstances.

149. For instance where the goods have been seized or abandoned to the Commissioner or where section
570(2) or (2), read with section 580, is applied to the goods.

150. For instance legislation applicable to prohibited, restricted or sectorally controlled goods.
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Part 3
Goods regarded to be cleared for outright export

Tax status of goods exported or loaded for export otherwise than through or at
places of exit

157. (1) If goods in the process of being exported, or exported, from the Republic,
including any foreign-going vessel or aircraft, cross-border train or railway carriage or
vehicleleaving or which hasleft the Republic, arein terms of section 42 regarded for tax
purposes to be cleared for outright export, those goods acquire a tax due status in
relation to export tax as from—

(a) adate five calendar days before the date of export of the goods, if the goods
have been exported; or
(b) adate determined by the customs authority—
(i) if the date referred to in paragraph (a) for any reason cannot be
determined; or
(i) if the goods are still in the process of being exported.

(2) Any export tax®s1 that would have been payable on the goods referred to in
subsection (1) had the goods actually been cleared for outright export on the date applied
to the goods in terms of that subsection, becomes payable in respect of those goods at
such rate,152 at such time and by such person or persons as may be determined in terms
of the applicable tax levying Act.153

Tax status of goods exported without clearance

158. (1) If goods exported, or in the process of being exported, from the Republic are
in terms of section 96(1) regarded for tax purposes to be cleared for outright export,
those goods acquire atax due status in relation to export tax as from a date determined
by the customs authority.

(2) Any export tax®5 that would have been payable on the goods referred to in
subsection (1) had the goods actually been cleared for outright export on the date applied
to the goods in terms of that subsection, becomes payable in respect of those goods at
such rate, 55 at such time and by such person or persons as may be determined in terms
of the applicable tax levying Act.156

Tax status of goods under customs procedures regarded to be cleared for outright
export

159. (1) If goods were, or are being exported, from the Republic under a customs
procedure other than outright export and those goods are in terms of section 114
regarded for tax purposes to be cleared for outright export, those goods lose the tax
status they had under that customs procedure in relation to export tax and acquire atax
due status in relation to export tax as from the date on which those goods came under
that customs procedure.15?

(2) Any export tax that would have been payable on the goods referred to in
subsection (1) had the goods actually been cleared for outright export on the date

151. See for instance section 84 of the Customs Duty Act for assessment of duties on goods regarded to
be cleared for outright export.

152. See for instance section 81(2)(b) of the Customs Duty Act.

153. See for instance section 33 of the Customs Duty Act for persons liable for duties on goods in these
circumstances.

154. See for instance section 84 of the Customs Duty Act for assessment of duties on goods regarded to
be cleared for outright export.

155. See for instance section 81(2)(b) of the Customs Duty Act.

156. See for instance section 34 of the Customs Duty Act for persons liable for duties on goods in these
circumstances.

157. If goods exported under a customs procedure are regarded to be cleared for outright export, only
export tax is affected and the goods retain their tax refundable statusin relation to domestic tax paid
on the goods. In other words, if VAT paid on the goods was refunded because of the export of the
goods, the refund is not affected by the fact that the goods were regarded to be cleared for outright
export.
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referred to in that subsection, becomes payablein respect of those goods at such rate, 58
at such time and by such person or persons as may be determined in terms of the
applicable tax levying Act.15°

Goods regarded for tax purposes to be cleared for outright export not to be treated
as goods cleared for outright export

160. (1) If any goods arein terms of aprovision of thisAct regarded for tax purposes
to be cleared for outright export, the goods may not be dealt with or released as if the
goods were actually cleared for outright export, but the customs authority may allow or
direct the exporter of the goods to formally clear the goods for outright export within a
period determined by the customs authority.

(2) The customs authority may not in terms of subsection (1) allow or direct goods to
be cleared for outright export where such clearance will be inconsistent with this Act160
or other applicable legislation.16t

(3) If goodsin free circulation are in terms of a provision of thisAct regarded for tax
purposes to be cleared for outright export, no domestic tax paid on such goods that
would have been refundable in terms of atax levying Act regulating that tax had the
goods actually been cleared for outright export is recoverable from the Commis-
sioner.162

Tax status of goods under customs procedures that revert to free circulation

161. (1) If goods under a customs procedure revert in terms of section 353(b) or 515,
or are in terms of section 113 regarded to have reverted, to free circulation—

(a) thosegoodslose any tax refundable statusin relation to domestic tax they had
under that customs procedure as from the date on which those goods came
under that customs procedure;

(b) those goods no longer qualify for a refund of any domestic tax paid on the
goods that arose from their tax refundable status; and

(c) the person who received any refund in respect of the goods because of the tax
refundable status of the goods must in accordance with any applicable tax
levying Act—

(i) pay the refund back to the Commissioner; and
(ii) pay to the Commissioner any interest on the amount of that refund from
the date on which the refund was paid to that person.
(2) Any recovery of arefund and of any interest on the amount of the refund in terms
of subsection (1)(c) is payable on demand.

CHAPTER 7

STANDARD PROCESSES AND REQUIREMENTS FOR CLEARANCE AND
RELEASE OF GOODS?*63

Purpose and application of this Chapter

162. (1) The purpose of this Chapter is to determine standard processes and
requirements applying generally to the clearance and release of goods for home use and
the customs procedures.

158. See for instance section 81(2)(b) of the Customs Duty Act.

159. See for instance section 35 of the Customs Duty Act for persons liable for duties on goods in these
circumstances.

160. For instance where the goods have been seized or abandoned to the Commissioner or where section
570(1) or (2), read with section 580, is applied to the goods.

161. For instance legislation applicable to prohibited, restricted or sectorally controlled goods.

162. This provision affects tax such as VAT and excise duty paid on goods in free circulation that would
have been refundable upon actua clearance of the goods for outright export.

163. This Chapter sets standard processes and requirements applying generaly to the clearance and
release of al goods imported into or destined for export from the Republic, mainly to avoid
repeating the same requirements for the different customs procedures in the Chapters dealing with
the specific procedures. The standard procedures provide the default position and apply unless the
Chapters dealing with the specific procedures provide otherwise.
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(2) This Chapter applies to—

(a) all imported goods that must in terms of this Act be cleared for home use or a
customs procedure; and

(b) all goods destined for export from the Republic that must in terms of thisAct
be cleared for export.

(3) This Chapter applies subject to any other provision of this Act applicable
specifically to the clearance or release of goods for home use or a particular customs
procedure, and in the event of any inconsistency between aprovision of this Chapter and
such other provision of this Act that other provision prevails.

Part 1
Standard clearance processes and requirements
Submission of clearance declarations

163. In order to clear goods for home use or a customs procedure, a clearance
declaration in respect of those goods stating the purpose of the clearance and the other
information required in connection with those goods in terms of this Act and any
applicable tax levying Act must be submitted to the customs authority.

Types of clearance declarations

164. (1) A clearance declaration must either be—
(a) aregular clearance declaration;
(b) an incomplete clearance declaration;
(c) aprovisiona clearance declaration;
(d) asupplementary clearance declaration;
(e) asimplified clearance declaration; or
(f) another document that may in specific circumstances set out in this Act be
used as a clearance declaration.
(2) A regular clearance declaration must be submitted except in circumstances where
another type of clearance declaration is specifically alowed in terms of thisAct.
(3) A document referred to in subsection (1)(f) must, as may be appropriate, for the
purposes of thisAct and atax levying Act, be regarded to be a clearance declaration.

Persons entitled to submit clearance declarations

165. (1) A clearance declaration to clear goods for home use or a customs procedure
may be submitted only by—

(a) apersonwho intermsof aprovision of thisAct isentitled to submit clearance
declarations for home use or that customs procedure;164 or

(b) alicensed customsbroker duly authorised to submit a clearance declaration on
behalf of a person referred to in paragraph (a).

(2) A person referred to in subsection (1)(a) may submit a clearance declaration only
if that person is aregistered person or alicensee.

(3) If aclearance declaration is submitted by a customs broker on behalf of a person
referred to in subsection (1)(a) the customs broker must, on request by the customs
authority, submit a certified copy of the authorisation in terms of which that customs
broker submits the clearance declaration on behalf of that person.

Persons by whom goods are cleared

166. (1) A person who submits a clearance declaration in terms of section 165 to clear
goods for home use or a customs procedure must for purposes of this Act and a tax
levying Act be regarded to be the person clearing the goods, except where provided
otherwise in thisAct or atax levying Act.

(2) If aclearance declaration is submitted by a customs broker on behalf of a person
referred to in section 165(1)(a), that person and not the customs broker must for

164. The registered persons and licensees entitled to submit clearance declarations for home use or a
specific customs procedure are specified in the Chapter on home use or that specific customs
procedure.
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purposes of this Act and a tax levying Act be regarded to be the person clearing the

goods.165

Contents of clearance declarations

167. (1) A regular clearance declaration must state—

(@)

(b)
(©)
(d)

(€)

(f)

(9)

(h)

(i)

0)

(K

the nature and quantity of the goods, and, in the case of goods imported into

or destined for export from the Republic by sea, the cargo status of the goods;

the number of the transport document issued in respect of the goods;

the container number, in the case of containerised goods;

the date and time of actual or expected arrival of the goods, as may be

applicable, at a place referred to in—

(i) section 90, in the case of imported goods; or

(if) section 94, in the case of goods to be exported from the Republic;

the tariff classification ascribed to the goods by the person clearing the goods

interms of arequirement of each applicabletax levying Act, and thereference

number of—

(i) any tariff determination or re-determination that may be applicableto the
goods in terms of each of those Acts; or

(ii) any advance tariff ruling that may be applicable to the goods in terms of
each of those Acts;

the customs value ascribed to the goods in terms of section 116(1) of the

Customs Duty Act,166 and the reference number of—

(i) any customsruling on avaluation criterion that may be applicable to the
goods in terms of section 123(2) of that Act; or

(if) any advance ruling on avaluation criterion that may be applicable to the
goods in terms of section 190(1) of that Act;

the origin ascribed to the goods in terms of section 152(1) of the Customs

Duty Act, and the reference number of —

(i) any origin determination or re-determination that may be applicable to
the goods in terms of section 159(1)(b) of that Act; or

(if) any advance origin ruling that may be applicable to the goods in terms of
section 190(1) of that Act;

whether any import or export tax is payable on the goods in terms of any tax

levying Act, and if so—

(i) thekind of tax payable; and

(if) theamount of the tax determined in accordance with aself-assessment in
terms of the applicable tax levying Act;

the customs code and name of the person submitting the declaration, and, if

submitted by a customs broker, carrier or registered agent acting in

accordance with thisAct on behalf of another, also the customs code and name

of the principal on whose behalf the declaration is submitted;

in the case of goods under a customs procedure that are to be cleared for

another customs procedure or for home use, the reference number of the

clearance declaration submitted for clearing the goods for that customs

procedure; and

such additional information as may be required on the prescribed form or by

thisAct or atax levying Act.

(2) Any other type of clearance declaration must contain the information—

(@)

(b)

required for a regular clearance declaration in terms of subsection (1)
except—

(i) asprovided otherwise in thisAct; or

(ii) to the extent exempted by rule; or

required for that type of clearance declaration interms of thisAct or asmay be
prescribed by rule.

165. See also sections 201(2).

166. The customs value of imported goods determined for purposes of the Customs Duty Act must in
terms of the Excise Duty Act and the VAT Act also be used as the value of the goods to determine
the amount of excise duty and VAT payable on those goods.
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(3) Clearance declarations of the different types must bein aform and format as may
be prescribed by rule,167 except where determined otherwise in terms of thisAct for the
specific type of clearance declaration.

How and where to submit clearance declarations

168. (1) A clearance declaration must be submitted to the customs authority
electronically in accordance with section 913 unless the person submitting the
declaration is authorised in terms of that section, or falls within a category of persons
authorised by rule, to submit a document manually in paper format.

(2) A clearance declaration submitted in paper format must—

(a) be completed, signed and certified by the person who submits the clearance
declaration;
(b) consist of the signed original and a number of copies as may be prescribed by
rule; and
(c) be submitted to the customs authority—
(i) at the Customs Office serving the customs controlled area where the
goods are to be released for home use or a customs procedure; or
(if) at any other Customs Office designated in terms of section 14 to receive
clearance declarations.

Time of day when clearance declarations may be submitted

169. A clearance declaration—
(a) transmitted electronically in accordance with section 913, may be transmitted
at any time; or
(b) submitted in paper format may be submitted to the customs authority at the
Customs Officereferred to in section 168(2)(c) only during that Office’shours
of business.

Submission of clearance declarations before arrival of goods at place of entry

170. (1) A clearance declaration in relation to goods imported or to be imported into
the Republic may be submitted to the customs authority before the arrival of the goods
at the place referred to in section 90, provided that the goods have already been loaded
on board the vessel, aircraft, railway carriage or vehicle transporting those goods to the
Republic.

(2) If aclearance declaration is received before the goods arrive at the place referred
to in section 90, the customs authority may proceed with processing and validating the
declaration despite the fact that the goods have not yet arrived at that place but may not
release the goods before their arrival at that place.

Acceptance of clearance declarations by customs authority

171. (1) The customs authority must accept a clearance declaration submitted to it and
issue areceipt to the person who submitted the declaration if—
(a) the declaration isin the form and format prescribed for the specific type of
clearance declaration;68
(b) all the information required on the form or otherwise prescribed for the
specific type of clearance declaration is furnished;16°
(c) the declaration is signed by or on behaf of the person submitting the
declaration, if required for the specific type of clearance declaration; and
(d) the declaration is submitted by a person entitled to submit the declaration.17°
(2) The customs authority must refuse acceptance of a clearance declaration if the
declaration does not comply with subsection (1).
(3) Acceptance of a clearance declaration in terms of subsection (1) may not be
regarded as release of the goods for home use or the required customs procedure.

167. See section 906.

168. See section 913 for electronic submission of clearance declarations.

169. The officia form should require at least al the information referred to in section 167.

170. See section 165 and other relevant sections specifying the persons who are entitled to submit
clearance declarations.
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Validity of clearance declarations

172. (1) A clearance declaration accepted in terms of section 171(1) is despite such
acceptance invalid if any of the information required on the form or otherwise
prescribed for the specific type of clearance declarationl” is incorrect but the
declaration may be validated by an amendment in terms of section 174.

(2) An amendment of a clearance declaration validates the declaration from the date
of submission of the original declaration, but such validation of the declaration does not
affect any criminal proceedings that may be instituted, any administrative penalty that
may be imposed or any other steps that may be taken as aresult of the submission of an
incorrect declaration.

Determination of time of clearance of goods

173. (1) For the purposes of thisAct or atax levying Act, the time of clearance of
goods for home use or a customs procedure must be taken as the time when a clearance
declaration in respect of the goods which complies with the requirements set out in
section 171(1) is accepted by the customs authority in terms of that section.

(2) The time of clearance in terms of subsection (1) is not affected if the clearance
declaration is amended in terms of section 174.

(3) If the clearance of goods is substituted in terms of section 97 or 107 the time of
clearance of the goods must be taken as the time applicable to the goods in terms of
section 97(3) or 107(3).

Amendment of clearance declarations

174. (1) (a) If aperson clearing goods for home use or a customs procedure becomes
aware, whether before or after the release of the goods, of any incorrect or incomplete
information or other error on the declaration, that person must promptly submit to the
customs authority an amended version of the clearance declaration to replace the version
of the declaration containing the error.172

(b) The customs authority may accept or refuse to accept an amended clearance
declaration submitted to it in terms of paragraph (a) but may not refuse such acceptance
if it has not yet commenced with either the verification of the information on the
clearance declaration that isto be amended or the inspection of the goods to which that
clearance declaration relates.

(2) If any of the circumstances pertaining to goods cleared for home use or a customs
procedure change, the person clearing the goods must update any information on the
clearance declaration to reflect the changed circumstances by promptly submitting to the
customs authority an amended version of the clearance declaration reflecting the change
to replace the existing version of the declaration.173

(3) If the customs authority becomes aware, whether before or after the rel ease of any
goods, of any incorrect or incomplete information or other error, or any out-dated
information, on the clearance declaration submitted in respect of the goods, it may direct
the person clearing the goods to correct the error or to update the information by
submitting to it, within a period specified in the direction, an amended version of the
clearance declaration to replace the version of the declaration containing the error or the
out-dated information.

(4) An amended version of a clearance declaration of goods that—

(a) have not yet been released replaces the existing version of the declaration
when the customs authority releases the goods; or

(b) have already been released replaces the existing version of the declaration
when the customs authority issues a new release notification replacing the
previous rel ease notification.

(5) This section—

(8 may be applied for amending—
(i) clearance declarations accepted by the customs authority in terms of
section 171(1); or

171. For information required on the official form for clearance declarations, see section 167.

172. The submission of an amended declaration does not affect the time of clearance. See section 173(2).

173. For instanceif part of the goods were destroyed or lost, or if part of the goods are cleared for another
customs procedure or for home use, or if part of the goods are abandoned.
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(i) amended clearance declarations submitted in terms of this section; and
(b) may not be applied for replacing—
(i) aclearance for home use with a clearance for a customs procedure; or
(ii) aclearancefor acustoms procedure with a clearance for another customs
procedure or for home use.174

Withdrawal of clearance declarations

175. (1) A person clearing goods for home use or a customs procedure may withdraw
a clearance declaration submitted in respect of the goods if—

(a) the goods are cleared in terms of section 90(4) or 170 and the goods do not
arrive at the place of entry referred to in that section;

(b) that clearance declaration is a duplicate clearance declaration that was
erroneously submitted in respect of the same goods;

(c) inthe case of goods under a customs procedure, the goods are intended to
remain under the customs procedure for which the goods are currently
released;

(d) thisAct providesfor the withdrawal of aclearance declaration in any specific
circumstances; or

(e) thecustomsauthority on any other justifiable grounds gives permission to that
person to withdraw the clearance declaration.

(2) The customs authority may in any of the circumstances referred to in subsection
(D) (a) to (d) direct the person clearing the goods to withdraw the clearance declaration.

Supporting documents

176. (1) No person may clear goods for home use or a customs procedure unless the
clearance is supported by—175

(8 aninvoiceissued in respect of the goods by the person who—
(i) exports the goods to or from the Republic; or
(if) supplied the goods that are exported to or from the Republic;

(b) atransport document that has been issued in respect of the goods;

(c) inthe case of aclearance through a customs broker, the clearance instruction
of the principal; and

(d) any other documents as may be required in terms of another provision of this
Act or the rules, a tax levying Act or other applicable legidation for the
clearance of goods generally or for the specific purpose for which the goods
are cleared.

(2) No document referred to in subsection (1) may be used as a document to support
the clearance of goods for home use or a customs procedure as required by that
subsection unlessit contains the information required by thisAct or atax levying Act or
as may be prescribed by rule.

(3) Subsection (1) applies subject to any exemption applicablein terms of aprovision
of this Act or granted by rule in respect of goods cleared for home use or a customs
procedure in circumstances referred to in such provision or rule.

Invoices

177. (1) Aninvoice referred to in section 176(1)(a) must—
(&) be atrue reflection of the transaction which is the cause for the goods to be
exported to or from the Republic, as the case may be, including of—
(i) the nature of the transaction;
(ii) the goods to which the transaction relates; and
(iii) the amount paid or payable in terms of the transaction;

174. Clearance substitutions cannot be effected through mere amendment of the existing clearance
declaration. In such cases the clearance declaration must be replaced by anew clearance declaration
reflecting the new clearance. See section 97 for clearance substitutions of goods before release of the
goods, section 107 for clearance substitutions of goods after release of the goods, and section 110
for clearance of goods under a customs procedure.

175. Supporting documents are not submitted to customs unless required in terms of section 179.
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(b) describe the goods to which it relates, which must include a distinctive and
permanent identification number, code, description, character or other mark
allocated in respect of the goods by the person who issued the invoice;

(c) bethelast invoice issued in respect of those goods, if more than one invoice
was issued in respect of those goods as at the time of clearancel’® or, in the
case of aclearancein terms of section 90(4) or 170, as at thetime of arrival of
the goods at the place of entry referred to in that section; and

(d) show—

(i) the date of issue;

(if) the name and physical address of the issuer;

(iii) thename of the person to whom theinvoiceisissued, and the name of the
consignee if the person to whom the invoice is issued is not the
consignes;

(iv) the price paid or payable;

(v) any commission, discount, cost, charge, expense, royalty, freight, tax,
drawback, refund, rebate, remission or other information whatsoever that
affects the price paid or payable; and

(vi) any other information as may be prescribed by rule.

(2) The particulars on an invoice must describe the goods as they are or will be at the
time when imported into the Republic or exported from the Republic, as the case may
be.

(3) For the purposes of thisAct and atax levying Act no changein the condition of the
goods may be regarded as having occurred between the time when imported into the
Republic and the time of any examination or analysis of the goods by the customs
authority unless the person who submitted the clearance declaration provides proof of a
change in the condition of the goods and the extent thereof.

(4) A person clearing goods must in a manner and within a timeframe as may be
prescribed by rule notify the customs authority of—

(8 any changein—

(i) the particulars reflected on an invoice; or

(if) circumstances affecting any of the matters referred to in subsection (1);
or

(b) any refund or additional amount or any deferred or secret discount,
commission or any other credit or debit of whatever nature paid or received in
connection with the goods and which is not disclosed on the invoice, whether
paid or received directly or indirectly, in money or in kind or in any other way.

Amendment of invoices

178. (1) An invoice supporting the clearance of goods for home use or a customs
procedure must be amended—
(a) if the amount paid or payable in terms of the transaction as reflected by the
invoice is affected by any changed circumstance, including by—
(i) an amount credited or debited on the transaction by the issuer of the
invoice;
(if) arefund onthetransaction made by or to or payable by or to the issuer of
the invoice; and
(iii) apayment in money or in kind, other than the amount payable in terms
of the transaction, made by or to or payable by or to the issuer of the
invoice, whether directly or indirectly;
(b) if the amendment is necessary to correct any incorrect information on the
invoice; or
(c) if the customs authority requests that the invoice for purposes of compliance
with this Act or a tax levying Act be amended in a manner set out in the
request.
(2) An invoice supporting the clearance of goods for home use or a customs
procedure may be amended—
(a) if the invoice needs to be split for any reason, including for purposes of
facilitating tax administration; or

176. For time of clearance, see section 173.
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(b) in any other circumstances as may be prescribed by rule or as the customs
authority may alow in a specific case.

(3) An invoice may be amended by the issuing of—

(a) an amended invoice replacing the previous one; or
(b) adehit or credit note, if an amount reflected on the invoice is amended.

(4) Any such amended invoice or debit or credit note must be supported by a
statement setting out the reasons for the amendment and any documentary proof
substantiating those reasons.

(5) A person clearing goods must in a manner and within a timeframe as may be
prescribed by rule—

(a) notify the customs authority of—
(i) any amendment to an invoice; or
(i) thereceipt of an amended invoice or debit or credit note; and

(b) submit any amended invoice or debit or credit note to the customs authority if
requested to do so.

(6) No amendment to an invoice is effective for the purposes of this Act or a tax
levying Act—

(a) unless subsection (5) has been complied with; or
(b) if the customs authority refuses to accept the amendment.

Keeping of information in respect of clearance declarations

179. A person clearing goods must—
(a) keep, in amanner and for a period as may be prescribed by rule—
(i) the documents referred to in section 176 supporting the clearance of the
goods, including any amended documents; and
(if) any other documents and records relating to information given in respect
of that clearance or on the clearance declaration; and
(b) produce or submit those documents or records to the customs authority when
requested to do so.17*

Part 2
Standard release processes and requirementst7é
Release notifications

180. (1) Goods are released by the customs authority for home use or a customs
procedure by transmitting electronically a message that the goods have been released
to—

(a) the person clearing the goods or who submitted the clearance declaration; and
(b) the release agent.

(2) The customs authority may instead of electronically transmitting a release
notification to a person referred to in subsection (1)(a), issue to that person a computer
printout of the notification.

(3) A release notification must indicate—

(a) whether the goods have been released for home use or a customs procedure,
and if for a customs procedure, which procedure; and
(b) whether the release is conditional, and if so the conditions.17®

Delivery of released goods

181. (1) (a) A release agent may not deliver goods to any person—
(i) unless the goods are under the physical control of the release agent; and
(if) otherwise than on authority of a release notification.
(b) No person may take delivery of any goods from arel ease agent otherwise than on
authority of arelease notification.

177. For methods of submission of documents to customs authority see section 912(2). For timeframe
within which documents must be submitted, see section 911.

178. The provisions of this Part may be deviated from in terms of rulesissued under section 538 if such
deviation is necessary for expedited clearance and release of goods.

179. See section 104 for conditional release of goods.
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(2) If a release agent delivers goods otherwise than on authority of a release
notification—

(a) thegoods must, at the expense of the release agent, be returned to the release
agent or be delivered to such other place as the customs authority may
determine; and

(b) the customs authority may hold the release agent liable for any tax payable on
those goods.

(3) Goods released in terms of section 180 for a customs procedure must be removed
from the place where the goods were released within the period applicable to the goods
in terms of the provisions of this Act regulating that procedure.

Return messages

182. The release agent in control of goods released in terms of section 180 must
promptly notify the customs authority electronically in accordance with section 913
of—

(a) receipt of the release notification in respect of the goods;

(b) delivery of the goodsto the person entitled to collect or receive the goods and
removal of the goods from the place where they were released; and

(c) any failure by such person to take delivery of or to remove the goods within
the period referred to in section 181(3), in the case of goods released for a
customs procedure.

Withdrawal, substitution or amendment of release notifications

183. (1) The customs authority—

(8 must withdraw a release notification if—

(i) the release notification was issued erroneously; or
(if) the release of the goods to which the notification relates has been
withdrawn in terms of section 105;

(b) must replace arelease notification releasing goods for home useif that release
isinterms of section 107 replaced by arelease for a customs procedure; and

(c) may amend arelease notification to correct any error on the notification.

(2) If the customs authority withdraws, replaces or amends a release notification in
terms of subsection (1)(a), (b) or (c), as may be applicable, it must transmit
electronically to the person clearing the goods or who submitted the clearance
declaration and to the release agent—

(a) amessage stating that the release has been withdrawn;

(b) anew release natification stating that it replaces the previous release of the
goods for home use with a release for a customs procedure; or

(c) an amended release notification containing the amended particul ars.

(3) When giving effect to subsection (2) the customs authority—

(a) may, instead of electronically transmitting a withdrawa message or a new or
amended release notification to the person clearing the goods or who
submitted the clearance declaration, issue to that person a computer printout
of the message or notification; or

(b) is, in the case of subsection (2)(b), not obliged to transmit a new release
notification referred to in that subsection to a release agent who is not in
physical possession of the goods to which the natification relates.

Part 3
Other matters
Destruction, loss or theft of clearance and release documentation
184. The customs authority may, at the request of a person entitled to a document
relating to the clearance or release of goods, issue to that person a certified copy of the
document if—

(@) the document is destroyed, lost or stolen; and
(b) acopy of the document is in the possession of the Commissioner.
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Rules to facilitate implementation of this Chapter

185. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules as to—

(a) theissuing, and use for clearance purposes, of invoices, transport documents
and other supporting documents;

(b) the combating of tax evasion and other malpractices relating to the issue and
use of invoices, transport documents and other supporting documents;

() the amendment and replacement of supporting documents;

(d) the alocation of distinctive and permanent identification numbers, codes,
descriptions, characters or other marksin respect of goods, and the persons by
whom and the circumstances in which such identification numbers, codes,
descriptions, characters or other marks must be allocated; and

(e) theuse of suchidentification numbers, codes, descriptions, characters or other
marks allocated in respect of goods, in invoices, transport documents and
other supporting documents relating to such goods.

Offences in terms of this Chapter

186. (1) A person is guilty of an offence if that person—

(a) contravenes section 165(1); or

(b) takesdelivery of goods in contravention of section 181(1)(b).

(2) A person clearing goods is guilty of an offence if that person—

(a) submits a clearance declaration in accordance with section 170(1) before the
goods have been loaded on board the vessel, aircraft, railway carriage or
vehicle transporting those goods to the Republic;

(b) contravenes section 176(1) or (2);

(c) failsto comply with section 174(1)(a) or (2), 177(4)(a) or (b) or 178(5)(a) or
179(a); or

(d) failsto comply with—

(i) adirection issued to that person in terms of section 174(3) or 175(2); or
(if) arequest in terms of—

(aa) section 178(5)(b); or

(bb) section 179(b).

(3) A customs broker is guilty of an offence if that person fails to comply with a
request in terms of section 165(3).

(4) A release agent is guilty of an offenceif that person contravenes section 181(1)(a).

(5) A person who issued an invoice, amended invoice, debit or credit note or other
document which is used to support the clearance of goodsis guilty of an offence if that
document—

(@) containsafalse statement or incorrect information which that person knowsis
not true or could not reasonably have believed to be true;

(b) states, or omits to state, information which is stated or omitted with the
intention to mislead;

(c) omits to state information or states incorrect information which that person
knows or reasonably ought to have known would, if stated or stated
correctly—

(i) bhave caused the goods to which the document relates to be subject to a
tax or to a higher amount of tax; or

(if) have disqualified the goods from a rebate, refund, drawback or other
entitlement in terms of thisAct or atax levying Act; or

(d) wasissued to conceal the true nature or particulars of the transaction between
that person and the person to whom it was issued.

(6) A person who submitsto the customs authority a document in terms of thisAct or
who makes use of a document for purposes of this Act is guilty of an offence if that
document—

(a) omits to state information or states incorrect information which that person
knows or reasonably ought to have known would, if stated or stated
correctly—

(i) have caused the goods to which the document relates to be subject to a
tax or to a higher amount of tax; or

(if) havedisqualified the goodsfrom arefund, drawback or other entitlement
in terms of thisAct or atax levying Act; or
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(b) is not the authentic document issued for, or conceals the true nature or
particulars of, a transaction between that person and the issuer of the
document.

(7) The offences referred to in subsection (1)(b), (2)(a) or (d)(ii)(bb), (5) or (6) are
Category 1 offences.

CHAPTER 8
HOME USE OF GOODS
Purpose and application of this Chapter

187. (1) The purpose of this Chapter is to regulate the clearance and release of
imported goods for home use.180
(2) This Chapter applies to imported goods intended for home use, excluding goods
that are—
(a) cleared for home use as—
(i) re-imported unaltered goods under the temporary export procedure in
terms of Chapter 17; or
(if) outward processed compensating products under the outward processing
procedure in terms of Chapter 20; or
(b) exempted in terms of section 91 from clearance requirements.

Clearance and release of goods for home use

188. (1) Chapters 4 and 7 apply to the clearance and release of goods for home use
under this Chapter except insofar as a provision of Chapter 4 or 7 is modified, qualified
or deviated from in this Chapter.181

(2) Goods to be cleared for home use under this Chapter must be cleared in
accordance with subsection (1).

Persons entitled to submit home use clearance declarations

189. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear imported goods under this Chapter for home use;182

(@) Theimporter of the goods, if the importer is located in the Republic;

(b) theagent in the Republic of the importer, if the importer is not located in the
Republic;

(c) the owner of the goods, if ownership in the goods has been transferred after
the goods have been imported and that owner is located in the Republic;183

(d) the agent in the Republic of the owner referred to in paragraph (c), if that
owner is not located in the Republic; or

(e) acustoms broker referred to in section 165(1)(b).

Contents of home use clearance declarations

190. A home use clearance declaration must, in addition to the information required
interms of section 167, state that the goods are cleared for home use under this Chapter.

Clearance of goods imported through cross-border transmission lines, pipelines,
cable-cars or conveyor belts

191. The Commissioner may by rule—
(a) prescribe specia processes and requirements for the clearance and release for
home use under this Chapter of electricity imported through licensed
cross-border transmission lines and other goods imported through licensed

180. For tax status of imported goods cleared for home use in terms of this Chapter, see section 135.

181. In the case of an inconsistency between a provision of this Chapter and a general provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

182. See section 165(1)(a).

183. See section 124.
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cross-border pipelines or by means of licensed cross-border cable cars or
conveyor belts; and

(b) exempt such electricity or other goods from any provision of thisAct relating
to the clearance or release of goods.

Rules to facilitate implementation of this Chapter

192. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—
(a) additional processes or requirementsfor or relating to the clearance or release
of goods for home use under this Chapter; and
(b) special processes and requirements for the submission of clearance declara-
tions if goods are in terms of thisAct for tax purposes regarded to be cleared
for home in terms of this Chapter.

CHAPTER 9
NATIONAL AND INTERNATIONAL TRANSIT
Part 1
I ntroductory provisions
Purpose and application of this Chapter

193. (1) The purpose of this Chapter is to regulate the national and international
transit procedures.
(2) This Chapter applies to the transport of imported goods not in free circulation,
excluding goods transported—
(a) inany of the circumstances referred to in section 120(1); or
(b) under a customs procedure other than national or international transit that
provides for the transport of goods under that procedure.184

National and international transit18s

194. (1) National transit is a customs procedure that allows goods to which this
Chapter applies, to be transported in the Republic from one customs controlled area to
another customs controlled area not served by the same Customs Office.

(2) Internationa transit is a customs procedure that allows goods to which this
Chapter applies imported on board—

(a) aforeign-going vessel or aircraft or a cross-border railway carriage—

(i) to be transported through the Republic from the place in the Republic
where the goods were off-loaded from the vessel, aircraft or railway
carriage to a place of exit from where the goods are to be exported from
the Republic;18 and

(ii) to be exported from the Republic without complying with any export
clearing formalities; 87 or
(b) avehicle—

(i) to be transported through the Republic from the land border-post where
the vehicle entered the Republic to a place of exit from where the goods
are to be exported from the Republic, irrespective of whether the

184. For instance the excise warehouse transit procedure, warehousing procedure, the inward processing
procedure, etc.

185. For tax status of goods under the national or international transit procedure, see sections 139 and
140. For consequences of non-compliance with the transit procedures, see sections 112 and 115.

186. International transit does not include a situation where goods are not off-loaded from and remain on
board a foreign-going vessel or aircraft or cross-border railway carriage until the vessel, aircraft or
railway carriage again leaves the Republic. In such a case the goods are in terms of section 91
exempted from the obligation to be cleared.

187. Chapter 16 regulating the clearance of goods for export from the Republic does not apply to the
export from the Republic of goodsthat are cleared and released for international transit. See section
361(3).
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transport through the Republic takes place in the same or another vehicle
or any other means of transport; and
(ii) to be exported from the Republic without complying with any export
clearing formalities.
(3) The international transit procedure is not available for imported goods of a class
or kind or falling within a category as may be prescribed by rule.

Commencement and completion of national transit procedure

195. (1) (a) Goods come under the national transit procedure when the goods are
cleared for nationa transit.

(b) The national transit procedure is, subject to subsection (2), completed when the
goods are cleared and released for another permissible customs procedure or for home
use.

(2) The national transit procedure, in relation to any goods, ends before its completion
if completion of the procedure is interrupted by an occurrence referred to in section
109(2).

Commencement and completion of international transit procedure

196. (1) (a) Goods come under the international transit procedure when the goods are
cleared for international transit.

(b) The international transit procedure is, subject to subsection (2), completed when
the goods are exported from the Republic.

(2) The international transit procedure, in relation to any goods, ends before its
completion if—

(a) the goods before completion of the procedure are cleared and released for
another customs procedure or for home use, as may be permissible in the
circumstances; or

(b) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

Extent to which Chapters 4, 5 and 7 apply

197. Chapters 4, 5 and 7, except insofar as a provision of those Chaptersis modified,
qualified or deviated from in this Chapter,188 apply to goods under the nationa or
international transit procedure, including to the clearance and release of goods for
national or internationa transit.

Limiting customs seaports and airports for international transit purposes

198. (1) The Commissioner may, subject to subsection (3), by rule limit the customs
seaports and airports where goods may be—

(a) off-loaded from foreign-going vessels or aircraft for international transit; or
(b) loaded on board foreign-going vesselsor aircraft for export from the Republic
under the international transit procedure.

(2) If the customs seaports and airports for international transits have been limited in
terms of subsection (1) no person may—

(a) off-load goods from foreign-going vessals or aircraft for international transit
other than at a customs seaport or airport determined in terms of subsection
(1)(a); or

(b) load goods on board foreign-going vessels or aircraft for export from the
Republic under the international transit procedure other than at a customs
seaport or airport determined in terms of subsection (1)(b).

(3) When limiting the customs seaports and airports in terms of subsection (1) for the
international transit procedure, the Commissioner must act in accordance with the
directions of the Minister acting in consultation with the Cabinet members responsible
for transport, trade and industry and home affairs.

188. In the case of an inconsistency between a provision of this Chapter and a general provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).
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Application of other legislation to goods under international transit

199. (1) Legidation, other than thisAct or the Counterfeit Goods Act, regulating the
import into, or the possession in, the Republic of goods for the purpose of protecting
South African goods for economic reasons, does not apply to imported goods that are
cleared and released for international transit.

(2) Subsection (1) ceases to apply if—

(a) the release of the goods for international transit is withdrawn in terms of
section 105;189 or

(b) thegoodsare cleared and released for another customs procedure or home use,
as may be permissible in the circumstances.

Part 2
Clearance and release of goods for national or international transit
Clearance of goods for transit

200. Goods to be cleared for national or international transit must be cleared in
accordance with section 197.

Persons entitled to submit transit clearance declarations

201. (1) Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for national or international transit:190

(8 Theimporter of the goods, if the importer is located in the Republic;19t

(b) the agent in the Republic of the importer, if the importer is not located in the
Republic;

(c) the owner of the goods, if ownership in the goods has been transferred after
the goods have been imported and that owner is located in the Republic;192

(d) the agent in the Republic of the owner referred to in paragraph (c), if that
owner is not located in the Republic;

(e) thecarrier who isto carry out the transit operation, if that carrier islocated in
the Republic;

() theagentinthe Republic of thecarrier who isto carry out thetransit operation,
if that carrier is not located in the Republic; or

g) acustoms broker referred to in section 165(1)(b).

(2) If aclearance declaration is submitted by acarrier or acarrier’s agent on behalf of
aperson referred to in subsection (1)(a), (b), (c) or (d) that person and not the carrier or
acarrier’sagent must for purposes of thisAct and atax levying Act be regarded to bethe
person clearing the goods.193

Contents of transit clearance declarations

202. A transit clearance declaration must, in addition to the information required in
terms of section 167, state—

(a) that the goods are cleared for national or international transit;

(b) the starting point of the transit operation contemplated in section 205(1) and
the delivery point of the transit operation contemplated in section 205(2) or
3);

(c) thecustoms code of the carrier who will carry out the transit operation, if the
transit operation is to be carried out by a licensed carrier;

(d) the customs code of the agent of the carrier who is to carry out the transit
operation, if thetransit operationisto be carried out by acarrier not located in
the Republic; and

(e) the mode of transport, and if multi-modal transport, particulars of such
transport.

189. For consequences when release of goods is withdrawn, see section 106.
190. See section 165(1)(a).

191. Seesection 1(3)(a).

192. See section 111.

193. See also section 166.
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Use of other documents as transit clearance declarations for postal articles

203. A South African Post Office transport document or another document issued in
respect of postal articles handled by the South African Post Office as may be prescribed
by rule, may serve or be submitted as a transit clearance declaration to clear postal
articles for national or international transit by or on behaf of the South African Post
Office, provided that such transport document or other document reflects the minimum
information concerning those postal articles as may be prescribed by rule for purposes
of this section.

Part 3
National or international transit operations
General

204. (1) A national or international transit operation may not commence unless the
goods are cleared and released for the transit procedure.194

(2) This Part and Chapter 5, except insofar as a provision of that Chapter is modified,
qualified or deviated from in this Chapter,195 apply to the transport of goods under the
transit procedure.

Starting and delivery points of transit operations

205. (1) The starting point of atransit operation must be, as may be appropriate—

(a) the customs seaport or airport where the goods were off-loaded from the
foreign-going vessel or aircraft on board of which the goods were imported
into the Republic;

(b) therail cargo terminal where the goods were off-loaded from the cross-border
railway carriage in which the goods were imported into the Republic;

(c) the land border-post where the vehicle on board of which the goods were
imported entered the Republic; or

(d) another customs controlled area where the goods are in temporary storage.

(2) Inthe case of anational transit, the delivery point of atransit operation must bethe
licensed premises to which the goods are consigned or from where the goods are to be
delivered.

(3) Inthe case of an international transit, the delivery point of atransit operation, must
be—

(a) if the goods are to be exported by sea, any licensed premises at the customs
seaport where the goods are to be loaded on board the foreign-going vessel in
which the goods are to be exported;

(b) if the goods are to be exported by air, any licensed premises at the customs
airport where the goods are to be loaded on board the foreign-going aircraft in
which the goods are to be exported;

(c) if the goods are to be exported by rail, any licensed premises at the railway
station where the goods are to be loaded on board the cross-border railway
carriage in which the goods are to be exported; or

(d) if the goods are to be exported by road, the land border-post where the goods
are to be exported.

(4) Despite subsection (1), (2) or (3), the customs authority may in a specific case
allow or direct9 that any other place must be the starting or delivery point of atransit
operation.

194. Goods rel eased by the customs authority for transit remain in terms of section 28 subject to customs
control despite such release.

195. In the case of an inconsistency between a provision of this Chapter and a general provision
contained in Chapter 5 the provision of this Chapter prevails. See section 119(2).

196. Such permission or direction may be issued subject to conditions. See section 918.
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Commencement and completion periods for transit operations??

206. (1) A transit operation must, subject to section 123(1)(g), commence at the
starting point of the operation indicated in the transit clearance declaration within such
period from release of the goods for transit, as may be prescribed by rule read with
sections 908 and 909.

(2) Goods under national transit must, subject to section 123(1)(g), reach the delivery
point indicated in the transit clearance declaration within such period from commence-
ment of the transit operation as may be prescribed by rule read with sections 908 and
909.

(3) Goods under international transit must, subject to section 123(1)(g), reach the
delivery point indicated in the transit clearance declaration within a period from
commencement of the transit operation as may be prescribed by rule read with sections
908 and 909.

(4) The licensee of a customs controlled area where atransit operation commences or
ends, must immediately notify the customs authority of any failure in relation to the
transit goods to comply with subsection (1), (2) or (3).

(5) If subsection (2) or (3) is not complied with in relation to the transit goods, the
goods must in terms of section 112(1) for tax purposes be regarded to be cleared for
home use under Chapter 8.198

Limitations on route for transit

207. (1) The routes over which goods may for transit operations be transported by
road or railway line may be limited to routes as may be prescribed by rule or as the
customs authority may determine in a specific case.

(2) If the route for a transit operation by road or railway line between any specific
places has been limited in terms of subsection (1) no carrier may carry out a transit
operation between those places over a road or railway route other than the route
prescribed or determined in terms of that subsection.

Redirection of goods from starting or to delivery points

208. No person may redirect goods from the starting point or to the delivery point of
atransit operation asindicated in the transit clearance declaration to another destination
without the prior written permission of the customs authority.

Only carriers permitted to carry out transit operations

209. (1) A transit operation may be carried out only by—
(a) alicensed carrier; or
(b) acarrier represented in the Republic by aregistered agent, if the carrier is not
located in the Republic.
(2) The carrier carrying out a transit operation must be—
(a) the person mentioned in the transit clearance declaration as the carrier of the
goods; or
(b) acarrier subcontracted by the carrier referred to in paragraph (a).
(3) Goodsin transit may be transported only in accordance with thisAct, including—
(a) any conditions subject to which the carrier was licensed;
(b) any directionsissued by the customs authority in terms of section 123 or 213;
and
(c) any rules as may be prescribed.

Technical requirements of vehicles or containers used in transit of goods

210. (1) A vehicle or container used in the transit of goods must comply with such
requirements as may be prescribed by rule to secure the goods during the transit
operation.

197. Commencement and completion of atransit operation must be distinguished from the commence-
ment and completion of the transit procedure in terms of sections 195 and 196.
198. For tax consequences if goods are regarded to be cleared for home use, see section 154.
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(2) If avehicle or container does not comply with the prescribed requirements, the
customs authority may withhold release of the goods for transit in that vehicle or
container.

Transfer of goods in transit to other vehicle or container

211. If goods in transit are transferred in terms of section 130 from the vehicle or
container in which the goods are transported to another vehicle or container operated by
another carrier, the new carrier must—

(a) divenoticeto the customsauthority that the goods were transferred to another
vehicle or container; and
(b) endorse that carrier’s transport document or road manifest with—
(i) details of the previous vehicle or container in which the goods were
transported, as may be prescribed by rule;
(ii) the container number, if applicable, in which the goods were transported;
(iii) the name of the previous carrier; and
(iv) thenumber of the previouscarrier’ stransport document or road manifest,
as may be applicable.

Multi-modal transit of goods

212. If atrangit is carried out by means of multi-modal transport of the transit goods,
the goods may be transferred from one means of transport to another only—
(a) within a customs controlled area; and
(b) in accordance with any other requirements as may be prescribed by rule.

Interruptions in transit operations

213. (1) The customs authority may permit or direct that a transit operation of goods
be interrupted for a specific purpose, including for—
(a) re-packing of the goods;
(b) tallying the goods;
(c) sorting the goods,
(d) cleaning the goods;
(e) carrying out activities aimed at preserving the condition of, or maintaining,
the goods,
() inspecting the goods; and
(g) sealing the goods or the holding compartment of the vehicle or the container.
(2) The conditions subject to which a permission or direction referred to in subsection
(1) may beissued in terms of section 918 may include conditions specifying—
(a) theplacewherethe activitiesreferred to in subsection (1) must be carried out;
and
(b) the time when those activities must be carried out and within which those
activities must be completed.

Transit goods transported by road carriers

214. (1) A road carrier transporting goods in transit must keep a road manifest of all
the cargo transported on board the vehicle.
(2) A road manifest referred to in subsection (1) must—
(a) beintheform and format and contain theinformation as may be prescribed by
rule;
(b) identify the goodsin transit; and
(c) distinguish the transit goods from any other goods on board the vehicle.
(3) Until the transit of the goodsis completed, the carrier transporting the goods must
keep in the vehicle—
(a) the road manifest; and
(b) acopy of the release notification issued in respect of the transit goods.
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Completion of transit operations

215. A transit operation is completed when the transit goods are delivered at the
delivery point indicated in the transit clearance declaration.19°

Completion procedures

216. (1) Upon completion of a transit operation, the carrier who has carried out the
transit operation or the person clearing the goods for transit must—

(a) submit to the customs authority proof that the transit operation has been
completed, if the customs authority requests such proof from the carrier or
person clearing the goods; and

(b) comply with such other requirements as may be prescribed by rule for such
carrier or person.

(2) Proof requested in terms of subsection (1) must be—

(a) intheform and format and contain the information as may be prescribed by
rule;

(b) submitted within such period as may be prescribed by rule; and

(c) be submitted electronically in accordance with section 913, but may in the
case of a person clearing the goods for transit be submitted in paper format.

(3) A carrier isrelieved of compliance with subsection (1) if the person clearing the
goods for transit complies with that subsection.

Part 4
Other matters
Responsibility for ensuring compliance with transit requirements

217. (1) (a) The responsibility for ensuring that a national or international transit
operation is carried out and completed in accordance with this Act and any steps taken
or directions issued by the customs authority in terms of section 123 rests with the
carrier who carries out the transit operation.

(b) If the carrier who carries out the transit operation is not the person who submitted
the clearance declaration or has subcontracted the transport of the goods to another
carrier, the responsibility referred to in paragraph (a) restsjointly and severally with the
carrier and the person clearing the goods or that other carrier, as the case may be.

(2) Theresponsibility for ensuring that goods under international transit are exported
rests with the person clearing the goods for international transit. If the goods are not
exported within a timeframe from commencement of the transit operation as may be
prescribed by rule read with sections 908 and 909—

(a) the person clearing the goods must immediately notify the customs authority
of—

(i) thefailure to export the goods;2% and

(ii) thereasons for the failure; and
(b) the customs authority may, whether a notification in terms of paragraph (a)
has been given or not—

(i) securethegoods or require the goods to be secured in such manner asthe
customs authority may determine pending the export of the goods in
terms of the release;

(if) withdraw in terms of section 105 the release given in respect of the
goods; 201 or

(iii) issueadirectionintermsof section 112(2) whether or not the rel ease has
been withdrawn.

199. Note the distinction between completion of an international transit operation which ends upon
delivery of the goods at the delivery point and completion of the international transit procedure
which ends upon export of the goods.

200. Failure to load goods for export will appear from outturn reports to be submitted by termina
operators.

201. For consequences of awithdrawal of a release, see section 106.
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(3) (a) A person who cleared goods for international transit must on request by the
customs authority provide proof to the customs authority that the goods were exported,
as may be prescribed by rule.

(b) The burden to prove that goods released for international transit have been
exported rests on the person clearing the goods.

(4) The responsibilities conferred in terms of subsections (1), (2) and (3) do not
absolve any other person from complying with this Act or any steps or directions
referred to in that subsection in connection with the transit of the goods.

Rules to facilitate implementation of this Chapter

218. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—
(a) prescribing additional requirements—
(i) for the clearance or release of goods for national or international transit;
or
(if) relating to goods under the national or international transit procedure;
and
(b) regulating the application of this Chapter to the coastwise carriage of imported
goods under national or international transit, including conditionsthat must be
complied with if imported goods under transit are transported in coasting
vessels also carrying goods in free circulation.

Offences in terms of this Chapter

219. (1) A person is guilty of an offence if that person contravenes—
(a) section 198(2)(a) or (b), or 209(1); or
(b) section 208.
(2) A carrier carrying out a transit operation in respect of any goods is guilty of an
offence—
(a) if that carrier failsto comply with—
(i) section 214(1) or (3), or 216(1)(b);

(i) areguest issued in terms of section 216(1)(a); or
(iii) adirection issued in terms of section 213(1);

(b) if section 204, 206(1), (2) or (3)(a) or (b), 207(2), 209(2) or (3), 210(1), 211
or 212 is contravened or not complied with in respect of those goods; or

(c) if a direction issued or a condition imposed in terms of section 213 is
contravened or not complied with in respect of those goods.

(3) The carrier carrying out a transit operation or, if section 217(1)(b) applies, that
carrier and any other person or other carrier referred to in that section, is guilty of an
offenceif the transit operation is not carried out and completed in accordance with this
Act.

(4) Thelicensee of acustoms controlled areawhere atransit operation commences or
ends, is guilty of an offence if that person fails to comply with section 206(4).

(5) A person clearing goods for international transit is guilty of an offence if that
person fails to comply with—

(a) section 217(2)(a); or
(b) areguest issued in terms of section 217(3)(a).
(6) An offence referred to in subsection (1)(b) is a Category 1 offence.

CHAPTER 10
EXCISE WAREHOUSE TRANSIT PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter

220. (1) The purpose of this Chapter is to regulate the excise warehouse transit
procedure.
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(2) This Chapter applies to the transport to excise manufacturing warehouse of
imported goods referred to in section 224(1) that are not in free circulation, excluding
the transport of such goods between excise warehouses.

Excise warehouse transit procedure202

221. Excise warehouse transit is a customs procedure that allows goods to which this
Chapter applies, to be transported, without first clearing the goods for home use under
Chapter 8, from aplacein the Republic293 to alicensed excise manufacturing warehouse
for a purpose that will render the goods upon delivery to the excise warehouse subject
to the Excise Duty Act.

Commencement and completion of excise warehouse transit procedure

222. (1) (a) Goods come under the excise warehouse transit procedure when the
goods are cleared for transit to alicensed excise manufacturing warehouse.

(b) The procedure is, subject to subsection (2), completed when the goods are
delivered to the licensed excise manufacturing warehouse.

(2) The excise warehouse transit procedure, in relation to any goods, ends before its
completion if completion of the procedure isinterrupted by an occurrencereferred toin
section 109(2).

(3) (a) Upon compl etion of the excise warehouse transit procedure as contemplatedin
subsection (1), the Excise Duty Act becomes applicableto the goods and that Act applies
to any manufacturing and other processes in which the goods are used, including the
storage, handling and transport of the goods and other actions taken in respect of the
goods for purposes of those processes.

(b) If the excise warehouse transit procedure ends before its completion as
contemplated in subsection (2), the goods must be dealt with in accordance with this
Act.

Extent to which Chapters 4, 5 and 7 apply

223. Chapters 4, 5 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter,24 apply to goods under the excise warehouse
transit procedure, including to the clearance and release of goods for the excise
warehouse transit procedure.

Part 2
Clearance and release of goods for excise warehouse transit
Clearance of goods for excise warehouse transit

224. (1) Imported goods may be cleared for the excise warehouse transit procedure
only if those goods are of aclass or kind authorised in the Excise Duty Act as goods that
may be cleared for excise warehouse transit.

(2) Goods to be cleared for excise warehouse transit must be cleared in accordance
with section 223.

Persons entitled to submit excise warehouse transit clearance declarations

225. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for excise warehouse transit:205

202. For tax status of goods under the excise warehouse transit procedure, see section 141. For
consequences of non-compliance with the excise warehouse transit procedure, see sections 112 and
115.

203. This includes transport of the goods from the place of entry or from a storage warehouse to the
excise warehouse.

204. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

205. See section 165(1)(a).
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(@ The licensee of the licensed excise manufacturing warehouse to which the
goods are to be delivered; or
(b) acustoms broker referred to in section 165(1)(b).

Contents of excise warehouse transit clearance declarations

226. An excise warehouse transit clearance declaration must, in addition to the
information required in terms of section 167, state—

(a) that the goods are cleared for excise warehouse transit;

(b) the starting point of the excise warehouse transit operation contemplated in
section 228;

(c) thecustoms code and address of the licensed excise manufacturing warehouse
to which the goods are to be delivered,;

(d) thecustomscode of the carrier who will carry out the excise warehouse transit
operation, if the transit operation is to be carried out by a carrier; and

(e) the mode of transport, and if multi-modal transport, particulars of such
transport.

Part 3
Excise warehouse transit operations
General

227. (1) An excise warehouse transit operation may not commence unless the goods
are cleared and released for excise warehouse transit.206

(2) (a) The provisions of this Part and of Chapter 5, except insofar as a provision of
that Chapter is modified, qualified or deviated from in this Chapter,207 apply to the
transport of goods under the excise warehouse transit procedure, subject to paragraph
(b).

(b) Sections 231 to 235 do not apply to the transport under the excise warehouse
transit procedure of liquid goods through a pipeline, and such atransit operation must be
carried out in accordance with any requirements and conditions as may be prescribed by
rule.

Starting and delivery points of excise warehouse transit operations

228. (1) The starting point of an excise warehouse transit operation must be, as may
be appropriate—

(a) the customs seaport or airport where the goods were off-loaded from the
foreign-going vessel or aircraft on board of which the goods were imported
into the Republic;

(b) therail cargo terminal where the goods were off-loaded from the cross-border
railway carriage in which the goods were imported into the Republic;

(c) the land border-post where the vehicle on board of which the goods were
imported entered the Republic; or

(d) another customs controlled area where the goods are in storage, including
temporary storage.

(2) The delivery point of an excise warehouse transit operation must be the licensed
excise warehouse to which the goods are to be delivered.

(3) Despite subsection (1), the customs authority may in a specific case allow or
direct208 that any other place must be the starting point of an excise warehouse transit
operation.

206. Goods released by the customs authority for excise warehouse transit remain in terms of section 28
subject to customs control despite such release.

207. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 5 the provision of this Chapter prevails. See section 119(3).

208. Such permission or direction may be issued subject to conditions. See section 918.
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Commencement and completion periods for excise warehouse transit operations20®

229. (1) An excise warehouse transit operation must, subject to section 123(1)(g),
commence at the starting point of the operation indicated in the excise warehouse transit
clearance declaration, within such period from rel ease of the goods for transit as may be
prescribed by rule read with sections 908 and 909.

(2) Goods under excise warehouse transit must, subject to section 123(1)(g), reach the
delivery point indicated in the excise warehouse transit clearance declaration within
such period from commencement of the transit operation as may be prescribed by rule
read with sections 908 and 909.

(3) Thelicensee of a customs controlled areawhere atransit operation commences or
of the excise warehouse where a transit operation ends, must immediately notify the
customs authority of any failure in relation to the transit goods to comply with
subsection (1) or (2) of this section.

(4) If subsection (2) is not complied with in relation to the transit goods, the goods
must in terms of section 112(1) for tax purposes be regarded to be cleared for home use
under Chapter 8.210

Redirection of goods from starting or to delivery points

230. No person may redirect goods from the starting point or to the delivery point of
an excise warehouse transit operation as indicated in the excise warehouse transit
clearance declaration to another destination without the prior written permission of the
customs authority.

Only carriers permitted to carry out excise warehouse transit operations

231. (1) An excise warehouse transit operation may be carried out only by alicensed
carrier.

(2) The carrier carrying out an excise warehouse transit operation must be the person
mentioned in the excise warehouse transit clearance declaration as the carrier of the
goods.

(3) Goods in transit to a licensed excise warehouse may be transported only in
accordance with this Act, including—

(a) any conditions subject to which the carrier was licensed;
(b) any directions issued by the customs authority in terms of section 123; and
(c) any rules as may be prescribed.

Technical requirements of vehicles or containers used in excise warehouse transit
operations

232. (1) A vehicle or container used in an excise warehouse transit operation must
comply with such requirements as may be prescribed by rule to secure the goods during
the operation.

(2) If avehicle or container does not comply with the prescribed requirements, the
customs authority may withhold release of the goods for excise warehouse transit in that
vehicle or container.

Transfer of goods in excise warehouse transit to other vehicle or container

233. (1) If goods in an excise warehouse transit operation are transferred in terms of
section 130 to another vehicle or container operated by another carrier the new carrier
must—

(a) givenoticeto the customs authority that the goods were transferred to another
vehicle or container; and
(b) endorse that carrier’s transport document or road manifest with—
(i) details of the previous vehicle or container in which the goods were
transported, as may be prescribed by rule;

209. Commencement and completion of an excise warehouse transit operation must be distinguished
from the commencement and completion of the excise warehouse transit procedure in terms of
sections 195 and 196.

210. For tax consequences if goods are regarded to be cleared for home use, see section 154.
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(ii) thecontainer number, if applicable, in which the goods were transported;
(iii) the name of the previous carrier; and
(iv) thenumber of the previous carrier’stransport document or road manifest,
as may be applicable.
(2) This section does not apply to the multi-modal transport of goods in transit.

Multi-modal excise warehouse transit of goods

234. If an excise warehouse transit operation is carried out by means of multi-modal
transport of the goods, the goods may be transferred from one means of transport to
another only—

(a) within a customs controlled area; and
(b) in accordance with any other requirements as may be prescribed by rule.

Excise warehouse transit operations carried out by road carriers

235. (1) A road carrier carrying out an excise warehouse transit operation must keep
aroad manifest of all the cargo transported on board the vehicle.
(2) A road manifest referred to in subsection (1) must—
(a) beintheform and format and contain theinformation as may be prescribed by
rule;
(b) identify the goods transported under the excise warehouse transit operation;
and
(c) distinguish those goods from any other goods on board the vehicle.
(3) Until the excise warehouse transit operation is completed, the carrier transporting
the goods must keep in the vehicle—
(a) theroad manifest; and
(b) a copy of the release notification issued in respect of the excise warehouse
transit goods.

Completion of excise warehouse transit operations

236. An excise warehouse transit operation is completed when the transit goods are
delivered at the delivery point indicated in the excise warehouse transit clearance
declaration.

Completion procedures

237. (1) Upon completion of an excise warehouse transit operation, the carrier who
has carried out the excise warehouse transit operation or the person clearing the goods
for transit must—

(a) submit to the customs authority proof that the excise warehouse transit
operation has been completed, if the customs authority requests such proof
from the carrier or person clearing the goods; and

(b) comply with such other requirements as may be prescribed by rule for such
carrier or person.

(2) Proof requested in terms of subsection (1) must be—

(a) intheform and format and contain the information as may be prescribed by
rule;

(b) submitted within such period as may be prescribed by rule; and

(c) be submitted electronically in accordance with section 913, but may in the
case of a person clearing the goods for transit be submitted in paper format.

(3) A carrier isrelieved of compliance with subsection (1) if the person clearing the
goods for excise warehouse transit complies with that subsection.
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Part 4
Other matters

Responsibility for ensuring compliance with excise warehouse transit require-
ments

238. (1) The responsibility for ensuring that an excise warehouse transit operation is
carried out and completed in accordance with this Act and any steps taken or directions
issued by the customs authority in terms of section 123 restsjointly and severally with
the carrier who carries out the excise warehouse transit operation and the licensee of the
excise manufacturing warehouse where the goods are to be delivered.

(2) Theresponsibilities conferred in terms of subsection (1) do not absolve any other
person from complying with this Act or any steps or directions referred to in that
subsection in connection with the excise warehouse transit of the goods.

Rules to facilitate implementation of this Chapter

239. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(a) prescribing additional requirements—
(i) for the clearance or release of goods for excise warehouse transit; or
(if) relating to goods under the excise warehouse transit procedure; and

(b) providing for persons other than carriers to carry out an excise warehouse
transit operation, and for the circumstancesin which and the requirements and
conditions subject to and accordance with which such persons may carry out
such transit operations.

Offences in terms of this Chapter

240. (1) A person is guilty of an offence if that person contravenes—
(a) section 231(1); or
(b) section 230.
(2) A carrier carrying out aexcise warehouse transit operation in respect of any goods
is guilty of an offence—
(a) if that carrier fails to comply with—
(i) section 235(1) or (3), or 237(1)(b); or
(i) areguest issued in terms of section 237(1)(a); or
(b) if section 227(1), 229(1) or (2), 231(2) or (3), 232(1), 233(1) or 235 is
contravened or not complied with in respect of those goods.
(3) The carrier carrying out a transit operation is guilty of an offence if the transit
operation is not carried out and completed in accordance with this Act.
(4) The licensee of the customs controlled area where atransit operation commences
or of the excise warehouse where a transit operation ends, is guilty of an offence—
(a) if that person fails to comply with section 229(3); or
(b) if thetransit operation isnot carried out and completed in accordance with this
Act.
(5) An offence referred to in subsection (1)(b) is a Category 1 offence.

CHAPTER 11
TRANSHIPMENT PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter
241. (1) The purpose of this Chapter is to regulate the transhipment procedure.

(2) This Chapter applies to the transfer of imported goods at a customs seaport or
airport from one foreign-going vessel or aircraft to another.
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Transhipment21t

242. (1) Transhipment is a customs procedure that allows imported goods—

(@) tobetransferred at a customs seaport or airport from the foreign-going vessel
or aircraft on which those goods were imported to another foreign-going
vessel or aircraft at that seaport or airport on which those goods are to be
exported from the Republic; and

(b) to beexported from the Republic without complying with any export clearing
formalities.212

(2) The transhipment procedureis not available for goods of aclass or kind or falling
within a category as may be prescribed by rule.

Commencement and completion of transhipment procedure

243. (1) (a) Goods come under the transhipment procedure when the goods are
cleared for transhipment.

(b) The transhipment procedure is, subject to subsection (2), completed when the
goods are exported from the Republic.

(2) The transhipment procedure ends before its completion if—

(a) the goods before completion of the procedure are cleared and released for
another customs procedure or for home use, as may be permissible in the
circumstances; or

(b) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

Extent to which Chapters 4, 5 and 7 apply

244, Chapters 4, 5 and 7, except insofar as a provision of those Chaptersis modified,
qualified or deviated from in this Chapter,213 apply to goods under the transhipment
procedure, including to the clearance and release of goods for transhipment.

Limitation of customs seaports and airports for transhipment purposes

245. (1) The Commissioner may by rulelimit the customs seaports and airports where
goods may be transhipped under the transhipment procedure.

(2) If the customs seaports or airports where goods may be transhipped have been
limited in terms of subsection (1), no person may tranship goods under the transhipment
procedure at a customs seaport or airport other than a seaport or airport determined in
terms of that subsection.

(3) When limiting the customs seaports and airports in terms of subsection (1) for the
transhipment procedure, the Commissioner must act in accordance with the directions of
the Minister acting in consultation with the Cabinet members responsible for transport,
trade and industry and home affairs.

Application of other legislation to goods under transhipment

246. (1) Legidlation, other than thisAct or the Counterfeit Goods Act, regulating the
import into, or the possession in, the Republic of goods for the purpose of protecting
South African goods for economic reasons, does not apply to imported goods that are
cleared and released for transhipment.

(2) Subsection (1) ceases to apply if—

(a) the release of the goods for transhipment is withdrawn in terms of section
105;224 or

(b) thegoodsare cleared and released for another customs procedure or home use,
as may be permissible in the circumstances.

211. For tax status of goods under the transhipment procedure, see section 142. For consequences of
non-compliance with transhipment procedure, see sections 112 and 115.

212. Chapter 16 regulating the clearance of goods for export from the Republic does not apply to the
export from the Republic of goods cleared and released for transhipment. See section 361(3).
213.In the case of an inconsistency between a provision of this Chapter and a genera provision

contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).
214. For consequences when release of goods is withdrawn, see section 106.
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Part 2
Clearance and release of goods for transhipment
Clearance of goods for transhipment

247. (1) No goods may, subject to sections 91(1)(f) and 95(1)(g), be transferred at a
customs seaport or airport from oneforeign-going vessel or aircraft to another unlessthe
goods are cleared and released for transhipment.

(2) Goods to be cleared for transhipment must be cleared in accordance with section
244,

Persons entitled to submit transhipment clearance declarations

248. (1) Only thefollowing persons may, subject to section 165(2), submit aclearance
declaration to clear goods for transhipment:215
(8) Thecargo reporter referred to in section 49(2) or 55(2) who isresponsible for
the transhipment goods, if that cargo reporter is located in the Republic;
(b) theregistered agent inthe Republic of that cargo reporter, if that cargo reporter
is not located in the Republic; or
(c) acustoms broker referred to in section 165(1)(b).
(2) A transhipment clearance declaration must be submitted—
(a) before the goods arrive in the Republic; and
(b) within atimeframe as may be prescribed by rule.

Contents of transhipment clearance declarations

249. (1) A transhipment clearance declaration must, in addition to the information
required in terms of section 167, state—

() that the goods are cleared for transhipment;

(b) that the goodswill be off-loaded in the Republic for purposes of transhipment;

(c) the date and time when the goods are due to arrive in the Republic;

(d) the customs seaport or airport where the transhipment operation will be
carried out;

(e) particulars of the vessel or aircraft on board of which the goods are to be
transported out of the Republic; and
any other information as may be prescribed by rule.

(2) If the particulars referred to in subsection (1)(e) are not available to the person
clearing the goods at the time when the transhipment clearance declaration is submitted,
those particulars may be submitted separately at any later stage but before the goods are
loaded on board the vessel or aircraft that will transport the goods out of the Republic.

Supporting documents

250. Section 176(1) does not apply in respect of the transhipment of goods.
Use of other documents as transhipment clearance declarations

251. A transport document or other document as may be prescribed by rule, issued or
submitted in respect of the goods to be transhipped, may serve as a transhipment
clearance declaration, provided that such transport document or other document reflects

the minimum information concerning those goods as may be prescribed by rule for
purposes of this section.

215. See section 165(1)(a)
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Part 3
Transhipment operations
Transhipment operation not to commence before release of goods

252. A transhipment operation may not commence before the goods are released for
transhipment.216

Commencement and completion of transhipment operations

253. A transhipment operation—
(a) commences when the transhipment goods are off-loaded from the vessel or
aircraft on board of which the goods were imported into the Republic; and
(b) iscompleted when the transhipment goods are loaded on board the vessel or
aircraft that will transport the goods out of the Republic.

Transhipment goods to be secured on licensed premises

254. (1) Transhipment goods off-loaded from avessel or aircraft referred to in section
253(a) at a customs seaport or airport where the transhipment operation is carried out
must—

(a) be secured at the termina where the goods are off-loaded or on premises
licensed for the receipt, storage and handling of transhipment goods; and

(b) if secured on premisesreferred to in paragraph (a), be kept on those premises
until the goods are moved to aterminal at that seaport or airport where the
goods are to be loaded on board the vessel or aircraft referred to in section
253(b).

(2) No transhipment goods may be moved from one customs controlled area to
another customs controlled areaat the customs seaport or airport where the transhipment
operation is carried out without giving notice to the customs authority as may be
prescribed by rule.

(3) The licensee of premises where transhipment goods are secured in terms of
subsection (1) must keep such records of the receipt, handling, storage and delivery of
the goods as may be prescribed by rule or as the customs authority may require in a
specific case.

Commencement and completion periods for transhipment operation27 and export
of transhipment goods

255. (1) A transhipment operation must, subject to section 258(1)(c), commence
within such period from release of the goods for transhipment as may be prescribed by
rule read with sections 908 and 909.

(2) A transhipment operation must, subject to section 258(1)(c), be completed within
such period from commencement of the transhi pment operation as may be prescribed by
rule read with sections 908 and 909.

(3) If subsection (2) is not complied with in respect of transhipment goods, the goods
must in terms of section 112(1) for tax purposes be regarded to be cleared for home use
under Chapter 8.218

Non-compliance with completion period

256. (1) If a transhipment operation is unlikely to commence within the period
applicable to the goods in terms of section 255(1), the person clearing the goods for
transhipment must—

(a) immediately notify the customs authority of the delay, and the reasons for the
delay; and

216. Goods released by the customs authority for transhipment remain in terms of section 28 subject to
customs control despite such release.

217. Commencement and completion of transhipment operation must be distinguished from the
commencement and completion of the transhipment procedure in terms of section 243.

218. For tax consequences if goods are regarded to be cleared for home use, see section 154.

10

15

20

25

30

35

40

45



141

(b) thereafter, if the period within which the transhipment operation must
commence has been extended in terms of section 908, notify the customs
authority regularly as may be prescribed by rule, of the situation with regard
to the commencement of the transhipment operation.

(2) If atranshipment operation is not completed within the period applicable to the
goods in terms of section 255(2), the licensee of the customs controlled area where the
transhipment goods are temporarily stored or handled must immediately notify the
customs authority of the delay, and the reasons for the delay.

Delivery of transhipment goods for loading on board outgoing vessels or aircraft

257. (1) The person clearing the transhipment goods must ensure that the goods are
delivered to the termina at the customs seaport or airport where the goods are to be
loaded on board the vessel or aircraft that will transport the goods out of the Republic.

(2) If transhipment goods are to be transported by public road from the customs
controlled area where the goods are secured in terms of section 254 to the terminal
where the goods are to be loaded on board the vessel or aircraft that will transport the
goods out of the Republic—

(a) those goods may not be transported by a person other than a carrier licensed
for that purpose;

(b) the licensee of the premises where those goods are secured may not give
delivery of the goods to anyone other than such alicensed carrier; and

(c) the carrier transporting the goods may not give delivery of the goods to
anyone other than the licensee of the terminal from where the goods are to be
loaded on board the vessel or aircraft that will transport the goods out of the
Republic.

Measures to ensure integrity of transhipment operations

258. (1) The customs authority may, in addition to its other enforcement functions,21®
take any steps or issue any directions necessary to identify transhipment goods and to
guard against any unauthorised interference with the goods whilst in the Republic or
during the transportation thereof out of the Republic, including by—

(a) stipulating the specific customs controlled area to which the goods must be
delivered;

(b) requiring security in terms of Chapter 31 or any security additional to security
already given in terms of that Chapter;

(c) shortening the time limit within which the transhipment operation must in
terms of section 255(1) commence or in terms of section 255(2) be compl eted
or the goods be exported from the Republic; and

(d) requiring that the goods be transhipped and exported from the Republic under
customs escort.

(2) Any steps taken or directions issued by the customs authority in terms of
subsection (1) are subject to such conditions or specifications as—

() may be prescribed by rule; or

(b) the customs authority may determine in a specific case.

Part 4
Other matters
Responsibilities for ensuring compliance with transhipment requirements

259. (1) The licensee of a terminal where transhipment goods are to be loaded on
board a vessel or aircraft that will transport the goods out of the Republic must
immediately notify the customs authority if the goods are removed from the terminal for
a purpose other than the loading of the goods on board that vessel or aircraft.

(2) An outturn report submitted in respect of transhipment goods by a licensee in
terms of Part 6 of Chapter 3 must—

(a) declare that the goods to which it relates are transhipment goods; and

219. See Chapter 33.
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(b) reflect al the information as may be prescribed by rule for such goods.

(3) If transhipment goods loaded on board the vessel or aircraft that will transport the
goods out of the Republic, are not exported from the Republic within atimeframe from
commencement of the transhipment operation as may be prescribed by rule read with
sections 908 and 909, the person clearing the goods for transhipment must—

(a) immediately notify the customs authority of the delay, and the reasons for the
delay; and

(b) thereafter notify the customs authority regularly as may be prescribed by rule,
of the situation with regard to the export of the goods from the Republic.

(4) (a) A person who cleared goods for transhipment must on request by the customs
authority provide proof to the customs authority that the goods were exported, as may be
prescribed by rule.

(b) The burden to prove that goods rel eased for transhipment have been exported rests
on the person clearing the goods.

Rules to facilitate implementation of this Chapter

260. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing additional requirements for the clearance or
release of goods for transhipment or relating to goods under the transhipment procedure.

Offences in terms of this Chapter

261. (1) A person is guilty of an offence if that person—
(a) contravenes section 245(2);
(b) contravenes—
(i) section 247(1) or 254(2); or
(if) section 257(2)(a); or
(c) failstocomply with adirection issued interms of section 258(1) applicableto
that person.
(2) A person clearing goods for transhipment is guilty of an offence—
(a) if section 252 is contravened with regard to those goods; or
(b) if that person fails to comply with section 256(1), 257(1) or 259(3).
(3) The licensee of a customs controlled area is guilty of an offence if that person
contravenes or fails to comply with section 254(1) or (3), 256(2), 257(2)(b) or 259(1).
(4) A carrier is guilty of an offence if that carrier contravenes section 257(2)(c).
(5) The offences referred to in subsection (1)(a) and (b)(i) are Category 1 offences.

CHAPTER 12
TEMPORARY ADMISSION PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter
262. (1) The purpose of this Chapter is to regulate the temporary admission
procedure.
(2) This Chapter applies to goods imported into the Republic temporarily.
Temporary admission220
263. (1) Temporary admission is a customs procedure that allows imported goods not
in free circulation—
(a) tobeusedinthe Republictemporarily for aspecific purpose and for a specific
period on condition that the goods are re-exported within that period without

having undergone any change except for maintenance and normal wear and
tear due to the use made of the goods whilst in the Republic;

220. For tax status of goods under the temporary admission procedure, see section 143. For consequences
of non-compliance with the temporary admission procedure, see sections 112 and 115.
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(b) to be moved freely in the Republic under that procedure; and
(c) to be re-exported under that procedure in accordance with the export
procedure.
(2) Thetemporary admission procedureis available only for imported goods which—
(a) fall within a category of goods to which Part 2, 4 or 5 applies; and
(b) areof anaturethat will make them, when re-exported, likely to be identified
as the same goods.

Commencement and completion of temporary admission procedure

264. (1) Goods come under the temporary admission procedure—

(@) when cleared for temporary admission in terms of Part 2;

(b) when cleared for temporary admission in terms of international clearance
arrangements referred to in Part 4; or

(c) upon entering the Republic, in the case of goods that automatically come
under the temporary admission procedure in terms of Part 5.

(2) Thetemporary admission procedureis, subject to subsection (3), completed when
the goods are re-exported from the Republic.

(3) The temporary admission procedure, in relation to any goods, ends before its
completion—

(a) if the goods before completion of the temporary admission procedure are
cleared and released for another customs procedure or for home use, as may
be permissible in the circumstances; or

(b) if completion of the temporary admission procedure is interrupted by an
occurrence referred to in section 109(2).

Extent to which Chapters 4 and 7 apply

265. Chapters 4 and 7, except insofar as a provision of those Chapters is modified,
gualified or deviated from in this Chapter, apply to al goods under the temporary
admission procedure,22! including to the clearance and release of goods for—

(a) temporary admission in terms of Part 2 or 4; and
(b) export under the temporary admission procedure in terms of Part 3 or 4.

Part 2
Temporary admission of goodsin terms of regular clearance and release procedures
Application of this Part

266. (1) This Part—
(a) appliesto goods of aclass or kind that may in terms of any of the tax levying
Acts be cleared for temporary admission under this Part; and
(b) does not apply to goods—
(i) cleared in accordance with the international clearance arrangements
referred to in Part 4; or
(if) that automatically come under the temporary admission procedure in
terms of Part 5.
(2) Goods to be cleared for temporary admission under this Part must be cleared in
accordance with section 265(a).

Persons entitled to submit temporary admission clearance declarations

267. (1) Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for temporary admission:222
(a) Theimporter of the goods, if the importer is located in the Republic;
(b) theagent in the Republic of the importer, if the importer is not located in the
Republic; or
(c) acustoms broker referred to in section 165(1)(b).

221. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).
222. See section 165(1)(a).
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(2) The provisions of Chapter 7 relating to supporting documents apply to goods that
are cleared for temporary admission only to the extent as may be prescribed by rule.

Contents of temporary admission clearance declarations

268. A temporary admission clearance declaration must, in addition to the
information required in terms of section 167, state—
(a) that the goods are cleared for temporary admission under this Part;
(b) the purpose for which the goods are cleared for temporary admission; and
(c) the period for which the goods are expected to remain in the Republic.

Release notifications to state period of temporary admission

269. (1) If goods are released for temporary admission, the release notification must
state the period for which the goods may remain in the Republic under temporary
admission.

(2) A period determined in terms of subsection (1) may not exceed—

(8 a maximum period as may be prescribed for the relevant class or kind of
goods—

(i) inatax levyingAct referred to in section 266(1)(a) or, if two or more tax
levying Acts permit goods of the same class or kind to be cleared for
temporary admission, a maximum period prescribed uniformly in those
tax levying Acts for that class or kind of goods; or

(ii) by rule, if no period is in terms of subparagraph (i) prescribed for that
class or kind of goods; or

(b) one year from the date of clearance of the goods, if no period is in terms of
paragraph (a)(i) or (ii) prescribed for that class or kind of goods.

(3) The period mentioned in arelease notification may be extended in terms of section
908 only once except if good cause is shown for an additional extension.

Simplified clearance and release for commercial trucks entering Republic
temporarily

270. Trucks entering the Republic as a means of transport currently in use for the
transport of goods in the ordinary course of international trade may, despite the other
provisions of this Part, be cleared and released for temporary admission in accordance
with simplified clearance and release processes and requirements provided for in Part 3
of Chapter 24 if the truck—

(a) did not enter the Republic on the return leg of the temporary export
procedure;223 and

(b) isdestined to leave the Republic without any interruption in its current use as
ameans of transport for goods in the ordinary course of international trade.

Simplified clearance and release for buses and taxis entering Republic temporarily

271. Buses or taxis entering the Republic as a means of transport currently in use for
travellers visiting or returning to the Republic may, despite the other provisions of this
Part, be cleared and released for temporary admission in accordance with simplified
clearance and release processes and requirements provided for in Part 3 of Chapter 24
if—

(a) thebus or taxi did not enter the Republic on the return leg of the temporary
export procedure;224

(b) nointernational clearance arrangements referred to in Part 4 are available for
the entry of the bus or taxi into the Republic; and

(c) thebusor taxi isdestined to leave the Republic without any interruption in its
current use as a means of transport for such travellers.

223. See section 389.
224. See section 390.
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Simplified clearance and release for private vehicles, small vessels and light
aircraft entering Republic temporarily

272. Vehicles, small vessels or light aircraft entering the Republic as a private means
of transport for atraveller visiting the Republic?25> may, despite the other provisions of
this Part, be cleared and released for temporary admission in accordance with simplified
clearance and release processes and requirements provided for in Part 3 of Chapter 24
if—

(a) thevehicle, vesseal or light aircraft did not enter the Republic on the return leg
of the temporary export procedure;226

(b) nointernationa clearance arrangements referred to in Part 4 are available for
the vehicle, vessel or light aircraft; and

(c) thevehicle, vessdl or light aircraft is destined to leave the Republic without
any interruption in its current use as a private means of transport for that
traveller.

Part 3
Re-export of goods under temporary admission in terms of Part 2

Goods under temporary admission in terms of Part 2 to be cleared for export and
re-exported within applicable timeframes

273. (1) Goods cleared and released for temporary admission in terms of Part 2 must
before the expiry of the period applicable to the goods in terms of section 269—
(a) be cleared for export in accordance with Chapter 16,227 read with section
265(b); and
(b) upon release for export be re-exported from the Republic.
(2) Subsection (1) does not apply if the goods are cleared and released for another
customs procedure or for home use, as may be permissible in the circumstances.228

Persons entitled to submit export clearance declarations for goods under
temporary admission

274. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear for export goods under temporary admission in terms of Part 2:229
(@) The person who originally cleared the goods in terms of Part 2 for temporary
admission; 230
(b) the owner of the goods, if ownership in the goods has been transferred whilst
under temporary admission and the new owner is located in the Republic;
(c) the agent in the Republic of the owner referred to in paragraph (b), if that
owner is not located in the Republic; or
(d) acustoms broker referred to in section 165(1)(b).

Contents of export clearance declarations

275. A clearance declaration submitted in terms of Part 2 of Chapter 16 for the export
of goods cleared for temporary admission in terms of Part 2 must, in addition to the
information required in terms of sections 167 and 367, state—

(a) that the goods are cleared for export under the temporary admission
procedure;

(b) the number and date of the clearance declaration in terms of which the goods
were cleared for temporary admission; and

(c) the period for which the goods remained in the Republic.

225. For determining when avessel, aircraft or vehicle qualifiesasasmall vessel, light aircraft or vehicle
used as a private means of transport, see section 903(1)(n).

226. See section 391.

227. See also section 361(2)(b)(i) which states that Chapter 16 applies to goods destined for re-export
under the temporary admission procedure.

228. See section 110.

229. See section 165(1)(a).

230. For person who cleared goods, see section 166.
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Simplified export clearance and release for commercial trucks leaving Republic

276. Trucks cleared as a means of transport for temporary admission in terms of
section 270 may, despite the other provisions of this Part, be cleared and released for
export under the temporary admission procedure in accordance with simplified
clearance and rel ease processes and requirements provided for in Part 3 of Chapter 24.

Simplified export clearance and release for buses and taxis leaving Republic

277. Buses or taxis cleared as a means of transport for temporary admission in terms
of section 271 may, despite the other provisions of this Part, be cleared and released for
export under the temporary admission procedure in accordance with simplified
clearance and rel ease processes and requirements provided for in Part 3 of Chapter 24.

Simplified export clearance and release for private vehicles, small vessels and light
aircraft leaving Republic

278. Vehicles, vessels or light aircraft cleared for temporary admission in terms of
section 272 as a private means of transport for a traveller visiting the Republic may,
despite the other provisions of this Part, be cleared and released for export under the
temporary admission procedure in accordance with simplified clearance and release
processes and requirements provided for in Part 3 of Chapter 24.

Proof of re-export of goods under temporary admission in terms of Part 2

279. The burden to prove that goods cleared and released for temporary admission
under Part 2 were loaded for re-export, or re-exported from the Republic, in accordance
with the export procedure, or were re-exported from the Republic within the period
applicable to the goods in terms of section 269, rests on the person who cleared the
goods for temporary admission.

Part 4
Temporary admission of goods under international clearance arrangements
Application of this Part

280. (1) This Part—
(a) dgives effect to—
(i) the Convention on Temporary Admission; and
(ii) any agreement between the Republic and another country regulating the
temporary admission of goods from that other country into the Republic
in accordance with agreed customs arrangements; and
(b) appliesto goods—
(i) described in the Convention or agreement and imported into the
Republic; and
(if) that may in terms of the Convention or agreement be cleared for
temporary admission in the Republic on authority of CPD or ATA carnets
which guarantee in accordance with the Convention or agreement the
payment of any tax that may be or become payable on those goods.
(2) Goods to be cleared for temporary admission under this Part must be cleared in
accordance with section 265(a), read with section 281.

Clearance and release of goods for temporary admission on authority of CPD and
ATA carnets

281. (1) Goods to which this Part applies may be cleared and released for temporary
admission on authority of a CPD or ATA carnet.
(2) Goods may be cleared for temporary admission on authority of a CPD or ATA
carnet only if the CPD or ATA carnet—
(a) wasissued by an issuing association;
(b) isguaranteed by aguaranteeing association approved in terms of section 282;
and
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(c) has been accepted by the customs authority.
(3) A CPD or ATA carnet must be produced to the customs authority at the Customs
Office serving the customs controlled area where the goods are to be released for
temporary admission.

Guaranteeing associations to be approved

282. (1) No CPD or ATA carnet may be accepted by the customs authority unless the
guaranteeing association guaranteeing the carnet—
(a) has submitted an application to the customs authority for its approval, in the
form and format as may be prescribed by rule; and
(b) has been approved by the customs authority for the purposes of this Part.
(2) No guaranteeing association may be approved unless the association—
(a) islocated in the Republic; and
(b) hasgiven security for the payment of any tax that may become payable on any
goods imported into the Republic cleared for temporary admission on
authority of a CPD or ATA carnet guaranteed by that guaranteeing association.
(3) The conditions subject to which an approval in terms of subsection (1) may be
granted in terms of section 918 may include conditions requiring the association to assist
the Commissioner in combating fraud and contravention or abuse of this Part.

Formats of CPD and ATA carnets

283. CPD or ATA carnets must conform to the models set out in the Convention on
Temporary Admission or relevant international agreement referred to in section
280(1)(a)(ii).

Validity period of CPD and ATA carnets

284. (1) A CPD or ATA carnet remains valid for the period for which it wasissued in
terms of the Convention or agreement referred to in section 280(1)(a)(ii).

(2) The validity period of a CPD or ATA carnet may be extended only in accordance
with rules as may be prescribed for the category in which the goods fall.231

Amendment of CPD and ATA carnets

285. (1) A CPD or ATA carnet may, subject to subsection (2), be amended only by or
with the approval of the guaranteeing association which guaranteed the carnet.

(2) Once a CPD or ATA carnet has been accepted by the customs authority no
amendment may be made to the carnet without the approval of the customs authority.

Replacement of CPD and ATA carnets

286. (1) If aCPD or ATA carnet has been destroyed, lost or stolen whilst the goods to
which the carnet relates are still in the Republic, the issuing association which issued the
carnet may, with the approval of the customs authority,232 issue a replacement carnet.

(2) A replacement CPD or ATA carnet expires on the same date as the date on which
the original CPD or ATA carnet would have expired.

Re-export of goods under temporary admission in terms of this Part

287. (1) The person to whom a CPD or ATA carnet was issued must ensure that the
goods to which the carnet relates are re-exported from the Republic before the expiry of
the validity period applicable to the carnet.

(2) If areplacement CPD or ATA carnet wasissued in terms of section 286, the person
to whom the new carnet was issued must ensure that the goods to which the new carnet
relates are re-exported from the Republic before the expiry of the validity period
applicable to that carnet.

231. Section 908 does not apply to the extension of the validity periods of CPD or ATA carnets. See
section 908(3).
232. See section 918 for granting ofapproval subject to conditions.
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Clearance for export of goods under temporary admission in terms of this Part

288. (1) Goods under the temporary admission procedurein terms of this Part must be
cleared for export in accordance with section 265(b).

(2) Goods under the temporary admission procedure in terms of this Part may be
cleared and released for export on authority of the CPD or ATA carnet issued in respect
of the goods, provided the validity period applicable to the carnet has not expired.

(3) A CPD or ATA carnet must be produced to the customs authority at the Customs
Office serving the place of exit where the goods are to be re-exported from the Republic.

(4) The burden to prove that goods under temporary admission in terms of this Part,
were re-exported from the Republic, or were re-exported from the Republic within the
validity period applicable to the relevant CPD or ATA carnet, rests on the person to
whom the carnet on authority of which the goods were imported into Republic was
issued.

Part 5
Goods that automatically come under temporary admission procedure

Foreign-going vessels, aircraft, locomotives and railway carriages entering
Republic

289. (1) A vessdl, aircraft, locomotive or railway carriage entering the Republic as a
means of transport currently in use for the transport of goods in the ordinary course of
international trade or for the transport of travellers for reward between countries, comes
under the temporary admission procedure without any formal clearance or release for
that procedure if the vessel, aircraft, locomotive or railway carriage—

(a) is not re-entering the Republic on the inbound leg of the temporary export
procedure; 233 and

(b) isdestined to leave the Republic without any interruption in its current use as
ameans of transport for goods in the ordinary course of international trade or
for the transport of travellers for reward between countries.234

(2) If the current use of a vessdl, aircraft, locomotive or railway carriage that
automatically came under the temporary admission procedure in terms of subsection (1)
as ameans of transport for goods in the ordinary course of international trade or for the
transport of travellers for reward between countries, is for any reason interrupted or
discontinued whilst the vessel, aircraft, locomotive or railway carriage is under that
procedure, the carrier operating that vessel, aircraft, locomotive or railway carriage or,
if that carrier is not located in the Republic, that carrier’s registered agent, must
immediately report the interruption or discontinuation to the customs authority, as may
be prescribed by rule.

(3) Parts 2, 3 and 4 of this Chapter do not apply to vessels, aircraft, locomotives or
railway carriages referred to in subsection (1).

Reusable transport equipment entering Republic

290. (1) Transport equipment entering the Republic as reusable transport eguipment
currently in use as transport equipment for goods in the ordinary course of international
trade, comes under the temporary admission procedure without any formal clearance or
release for that procedure if—

(a) that transport equipment is not re-entering the Republic on the inbound leg of
the temporary export procedure;23s

(b) that transport equipment is destined to leave the Republic without any
interruption in its current use as reusabl e transport equipment for goods in the
ordinary course of international trade; and

233. See section 402.

234. The arrival and departure requirements set out in Chapter 3 are not affected by this provision and
those requirements must be complied with when vessels, aircraft, locomotives or railway carriages
that automatically come under the temporary admission procedure enter or leave the Republic.

235. See section 403.
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(c) the carrier who brought the transport equipment into the Republic or, if that
carrier is not located in the Republic, that carrier’s registered agent, keeps
record of that transport equipment, as may be prescribed by rule.

(2) If the current use of transport equipment that automatically came under the
temporary admission procedure in terms of subsection (1) as reusable transport
equipment currently in use as transport equipment for goods in the ordinary course of
international trade, is for any reason interrupted or discontinued whilst the transport
equipment is under that procedure, the carrier or, if that carrier is not located in the
Republic, that carrier’s registered agent, must immediately report the interruption or
discontinuation to the customs authority, as may be prescribed by rule.

(3) Parts 2, 3 and 4 of this Chapter do not apply to reusable transport equipment
referred to in subsection (1).

Part 6
Provisions applicable to all goods under temporary admission
General provisions

291. Goods under the temporary admission procedure—
(&) may not be disposed of in the Republic—
(i) unlessthe goods are cleared and released for home use under Chapter 8;
or
(ii) otherwise than in accordance with section 544, in the case of damaged
goods to which that section applies;
(b) must be dealt with in accordance with thisAct and any conditions that may be
prescribed rule; and
(c) may, when re-exported in terms of the procedure, be exported—
(i) through a place of exit other than the place of entry through which the
goods were imported into the Republic; and
(if) in one or more consignments.

Goods not re-exported within applicable period regarded for tax purposes to be
cleared for home use

292. Goods under the temporary admission procedure must in terms of section 112(1)
for tax purposes be regarded to be cleared for home use under Chapter 8236 if the goods
are not re-exported from the Republic within the period applicable to the goods.

Part 7
Other matters
Rules to facilitate implementation of this Chapter

293. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—
(a) additional regquirements for the clearance or release of goods for temporary
admission;
(b) thetax and other consequencesif means of transport referred to in section 289
or transport equipment referred to in section 290 does not leave the Republic
within aperiod as may be prescribed by rule read with sections 908 and 909;
(c) the records that must be kept of reusable transport equipment referred to in
section 290, including records of—
(i) thetype of transport equipment and number of each type that entered or
left the Republic;
(if) the places of entry or exit through which, and the dates on which, such
transport equipment entered or left the Republic;
(iii) the movement of such transport equipment in the Republic; and

236. For tax consequences if goods are regarded to be cleared for home use, see section 154; for other
consequences of non-compliance with customs procedures, see section 115.
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(iv) the persons by whom, and the period for which, such records must be
kept;
(d) the measures to be taken to ensure accurate identification of goods under
temporary admission upon their re-exportation from the Republic;
(e) any additional requirements necessary to give effect to—
(i) the Convention on Temporary Admission; or
(if) any agreement between the Republic and another country regulating the
temporary admission of goods from that other country into the Republic;
and
(f any additional requirements relating to goods under the temporary admission
procedure.

Offences in terms of this Chapter
294. (1) A person is guilty of an offence if that person contravenes section 291(a) or

(2) A person clearing goods for temporary admission in terms of Part 2 is guilty of an
offence if that person fails to comply with section 273(1).

(3) A person to whom a CPD or ATA carnet was issued is guilty of an offence if that
person fails to comply with section 287(1) or (2).

(4) A carrier operating avessel, aircraft, locomotive or railway carriage referred toin
section 289(1) or who brought transport equipment referred to in section 290(1) into the
Republic or, if that carrier is not located in the Republic, that carrier’s registered agent,
isguilty of an offenceif that carrier or carrier’s agent failsto comply with section 289(2)
or 290(2).

(5) The offences referred to in subsection (1), (2) and (3) are Category 1 offences.

CHAPTER 13
WAREHOUSING PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter

295. (1) The purpose of this Chapter is to regulate the warehousing procedure.
(2) This Chapter applies to the storage of goods not in free circulation, excluding—

(a) thetemporary storagez3” of goods;

(b) the storage of goods under a customs procedure that provides for the storage
of goods under that procedure;238

(c) the storage of goods in state warehouses or premises regarded in terms of
section 580 to be state warehouses;

(d) the storage of goodsin aspecial economic zone or part of a special economic
zone designated in terms of section 43(2)(c) as a customs controlled area
except when the goods are stored in a storage warehouse within such a
designated specia economic zone or part of a special economic zone; and

(e) the storage of goods in excise warehouses.

Warehousing procedure23

296. The warehousing procedure is a customs procedure that allows goods to which
this Chapter applies—
(a) to be stored in a specific storage warehouse; and
(b) for the purpose of such storage to be transported to that warehouse without
clearing the goods for national transit.

237. See definition of *‘temporary storage’” in section 1.

238. For instance the inward processing procedure (section 408) or the home use processing procedure
(section 435).

239. For tax status of goods under the warehousing procedure, see section 144. For consequences of
non-compliance with warehousing procedure, see sections 112 and 115.
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Commencement and completion of warehousing procedure

297. (1) (a) Goods come under the warehousing procedure when the goods are
cleared for warehousing.

(b) The warehousing procedure is, subject to subsection (2), completed when the
goods are cleared and released for another customs procedure or for home use, as may
be permissible in the circumstances.

(2) The warehousing procedure, in relation to any goods, ends before its completion
if completion of the procedure is interrupted by an occurrence referred to in section
109(2).

Extent to which Chapters 4, 5 and 7 apply

298. Chapters 4, 5 and 7, except insofar as a provision of those Chaptersis modified,
qualified or deviated from in this Chapter,24° apply to goods under the warehousing
procedure, including to the clearance and release of goods for warehousing.

Part 2
Clearance and release of goods for warehousing
Warehousing of goods

299. (1) Goods not in free circulation to which this Chapter applies may be stored in
a storage warehouse only if the goods are cleared and released for warehousing in that
specific warehouse.241
(2) Goods in free circulation may without clearance for warehousing be stored in a
storage warehouse subject to any limitations and in accordance with any rules as may be
prescribed for such goods.
(3) No goods referred to in subsection (1) may be cleared or released for
warehousing—
(a) inafacility other than a storage warehouse;
(b) for apurpose other than a purpose referred to in section 300 or 301, as may be
applicable;
(c) in astorage warehouse which is not licensed for the purpose for which the
goods are to be warehoused; and
(d) unless the licensee of the storage warehouse, in the case of a public storage
warehouse—
(i) has granted permission for the warehousing of the goods in that
warehouse; and
(if) has advised the customs authority electronically in accordance with
section 913 of such permission.
(4) Goods to be cleared for warehousing must be cleared in accordance with section
298.

Purposes for which goods may be cleared for warehousing in public storage
warehouses

300. (1) Goods may be cleared for warehousing in a public storage warehouse for the
following purposes only:
(a) To secure and storeimported goods on behalf of clients pending clearance and
release of the goods for—
(i) home usg;
(if) warehousing in another storage warehouse; or
(iii) another permissible customs procedure;242

240. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

241. Goods released by the customs authority for warehousing remain in terms of section 28 subject to
customs control despite such release.

242. For instance goods warehoused for later clearance as suppliesto vessels and aircraft under the stores
procedure, for removal to an excise warehouse under the excise warehouse transit procedure, etc.
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(b) to store, consolidate and de-consolidate on behalf of clients goods destined for
export from the Republic pending their clearance or release for export;

(c) to store goods for any reason on behalf of clients to ensure that the goods
remain under customs control for a specific period; or

(d) in the case of restricted goods imported without prior compliance with
legislation restricting the import or possession of the goods, to secure the
goods on behalf of a client in terms of section 784(2)(a) pending—
(i) compliance by the client with such legislation; or
(ii) export of the goods, subject to the legidation restricting the import or

possession of the goods.
(2) Goods may be secured in terms of subsection (1)(a) in a public storage warehouse
to delay the clearance and release of the goods as contemplated in that subsection—

(@) in order to utilise the tax free status in relation to import tax conferred on
warehoused goods in terms of section 144; or

(b) for any other purpose determined by the customs authority as consistent with
the warehouse procedure.

Purposes for which goods may be cleared for warehousing in private storage
warehouses

301. (1) Goods may be cleared for warehousing in a private storage warehouse for the
following purposes only:243
(a) To secureimported goods owned by the licensee of the warehouse or in which
thelicensee has amaterial interest, pending clearance and rel ease of the goods
for—
(i) home use;
(if) warehousing in another storage warehouse; or
(iii) another permissible customs procedure;2#4 or
(b) inthecaseof restricted goodsimported by the licensee of a storage warehouse
without prior compliance with legislation restricting the import or possession
of such goods, to secure the goods in terms of section 784(2)(a) pending—
(i) compliance by the licensee with such legislation; or
(if) export of the goods, subject to the legislation restricting the import or
possession of the goods.
(2) Goods may be secured in terms of subsection (1)(a) in a private storage warehouse
to delay the clearance and release of the goods as contemplated in that subsection—
(&) in order to utilise the tax free status in relation to import tax conferred on
warehoused goods in terms of section 144; or
(b) for any other purpose determined by the customs authority as consistent with
the warehouse procedure.

Persons entitled to submit warehousing clearance declarations

302. (1) Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for warehousing in a public storage warehouse: 245

(8) Theimporter or exporter of the goods, if that importer or exporter is located
in the Republic;

(b) theregistered agent in the Republic of the importer or exporter of the goods,
if the importer or exporter is not located in the Republic;

(c) theowner of the goods, if ownership in the case of imported goods has been
transferred after the goods were imported and that owner is located in the
Republic;246

(d) theregistered agent in the Republic of the owner referred to in paragraph (c),
if that owner is not located in the Republic; or

243. It is to be noted that goods under a customs procedure that provides for the storage of goods, such
as the inward processing procedure (section 408) or the home use processing procedure (section
435), need not be cleared for warehousing and may be stored in terms of that procedure in private
storage facilities at the premises where the goods are processed.

244, For instance goods warehoused for later clearance as suppliesto vessels and aircraft under the stores
procedure.

245. See section 165(1)(a).

246. See section 111.
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(e) acustoms broker referred to in section 165(1)(b).

(2) Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for warehousing in a private storage warehouse:

(@) Theimporter or exporter of the goods, provided that the importer or exporter
is the licensee of the private storage warehouse;

(b) the owner of the goods, if ownership in the case of imported goods has been
transferred after the goods were imported and that owner isthe licensee of the
private storage warehouse; or

(c) acustoms broker referred to in section 165(1)(b).

Contents of warehousing clearance declarations

303. A warehousing clearance declaration must, in addition to the information
required in terms of section 167, state—

() that the goods are cleared for warehousing;

(b) the purpose for which the goods will be warehoused, taking into account
section 300 or 301;

(c) the customs code and address of the storage warehouse where the goods will
be warehoused; and

(d) that the storage warehouse where the goods will be warehoused islicensed for
the purpose for which the goods are to be warehoused.

Redirection of goods

304. (1) Goodsthat are cleared and released for warehousing must be delivered to the
storage warehouse indicated in the clearance declaration, and no person may, without
the permission of the customs authority, redirect goods that are cleared for warehousing
to any place other than that warehouse.

(2) When goods cleared and released for warehousing are delivered to the storage
warehouse indicated in the clearance declaration—

(a) the carrier that transported the goods to that warehouse must notify the
customs authority of the delivery; and

(b) thelicensee of that warehouse must notify the customs authority of the receipt
of the goods.

Part 3
Warehousing of goods in storage warehouses
Maximum warehousing period

305. (1) Goods other than goods referred to in subsection (4) may not be warehoused
in astorage warehouse for longer than two years from the date the goods are for the first
time cleared for warehousing in any storage warehouse, whether public or private.

(2) The period referred to in subsection (1) may not be extended in terms of section
908 longer than—

(a) 180 caendar days; or

(b) in the case of a specific class or kind or other category of goods as may be
prescribed by rule, 180 calendar days or such other period as may be
prescribed by rule.

(3) If subsection (1) is contravened in respect of warehoused goods, the goods must
interms of section 112(1) for tax purposes be regarded to be cleared for home use under
Chapter 8.247

(4) Restricted goodsimported into the Republic and warehoused in apublic or private
storage warehouse in terms of section 784(2)(a) pending compliance with the legislation
restricting the import or possession of such goods, may not be warehoused for longer
than a period as may be prescribed by rule read with sections 908 and 909.

247. For tax consequences if goods are regarded to be cleared for home use, see section 154.
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Warehousing of dangerous or hazardous goods

306. Dangerous or hazardous goods—
(a) may be warehoused in a storage warehouse only in accordance with any
applicable legidation and regquirements; and
(b) must immediately be removed from a warehouse to ancther place if the
customs authority in the public interest so directs.

Records to be kept of warehoused goods

307. The licensee of a storage warehouse must keep record of all warehoused goods
in amanner and format and containing the information as may be prescribed by rule or
as the customs authority may require in a specific case,2*® including information
concerning—

(a) all goods received in the warehouse, and the date of receipt;

(b) the purpose for which, and, in the case of a public storage warehouse, the
client on whose behalf, the goods are warehoused;

(c) any warehoused goods that are damaged, destroyed, lost or unaccounted for;

(d) all goods removed from the warehouse, and the date of removal;

(e) the person by whom the goods were removed; and

()  whether the goods were removed—

(i) intermsof aclearance for home use or a customs procedure and, if for a
customs procedure, the specific customs procedure under which the
goods were removed; or

(ii) for any other purpose, taking into account section 310.

Reports to be submitted in connection with warehoused goods

308. (1) The licensee of a storage warehouse must submit to the customs authority
regular reportsfor such periods as may be prescribed by rule or asthe customs authority
may require in a specific case.

(2) A report in terms of subsection (1) must contain such information as may be
prescribed by rule or as the customs authority may require in a specific case, including
information concerning—

(&) all goods received in the warehouse during the reporting period,;

(b) all goods removed from the warehouse during the reporting period;

(c) any surpluses or shortfalls on goods in the warehouse, as at the end of the
reporting period; and

(d) any goods in the warehouse damaged, destroyed, lost or unaccounted for
during the reporting period.

Sorting, packing and other actions in relation to goods warehoused in storage
warehouses

309. Goods warehoused in a storage warehouse may be sorted, separated, graded,
packed, repacked, labelled or relabelled only with the permission of the customs
authority or otherwise dealt with as may be prescribed by rule.

Removal of goods from storage warehouses

310. Warehoused goods may be removed from a storage warehouse in the following
circumstances only:

(&) When the goods are cleared and released for home use, warehousing in
another storage warehouse or another customs procedure permissible in the
circumstances;

(b) for carrying out repair or preservation operationsin connection with the goods
as approved by the customs authority, provided that the goods are returned to
the warehouse within a period as may be prescribed by rule or determined by
the customs authority in a specific case;

248. See section 919 for computerised record keeping systems.
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(c) forany other purpose as may be prescribed by rule or asthe customs authority
may approve in a specific case, provided that the goods are within a period as
may be prescribed by rule or determined by the customs authority in a specific
case—

(i) returned to the warehouse; or
(if) cleared and released as contemplated in paragraph (a);

(d) if any steps referred to in section 115 are taken in respect of the goods and
such steps require removal of the goods from the warehouse; or

(e) if the goods are detained, seized or confiscated and the customs authority
directsin terms of Chapter 34, 35 or 36 that the goods be removed to another
place.

Removal of restricted goods stored in storage warehouses pending compliance with
legislation restricting import or possession

311. (1) Restricted goods imported into the Republic and warehoused in a storage
warehouse in terms of section 784(2)(a) pending compliance with the legislation
restricting the import or possession of such goods, may not be removed from the
warehouse unless proof of compliance with that legislation is submitted to the customs
authority.

(2) If such proof of compliance is not submitted to the customs authority within the
period applicable to the goods in terms of section 305(4), section 785(1) and the other
provisions of Chapter 35 become applicable.

Part 4
Other matters
Notification of closure of public storage warehouse

312. When closing a public storage warehouse in terms of sections 662 and 663, the
Commissioner must take all reasonabl e steps to ensure that written notice of the closure
of the warehouseis given to every person who has cleared goods for warehousing in that
warehouse.

Rules to facilitate implementation of this Chapter

313. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) theform and format of record keeping, the manner in which records must be
secured and the information of which record must be kept for purposes of this
Chapter;

(b) measures to distinguish warehoused goods from goodsin free circulationin a
warehouse and to guard against the diversion for home use of warehoused
goods,

(c) measures to ensure effective customs control-

(i) when goods are transported to a warehouse under the warehousing
procedure; or

(ii) during the temporary removal of warehoused goods from a storage
warehouse in terms of section 310;

(e) theresponsibilities of persons clearing goods?4° for warehousing in a storage
warehouse;

(f) for purposes of section 122(c), any persons, other than carriers, permitted to
transport goods to a warehouse under the warehousing procedure; and

(g) the periodsfor and the timeframes within which reports must be submitted to
the customs authority in terms of section 308.

249. If ownership of goods under acustoms procedure istransferred, the new owner isin terms of section
111(5)(b)(i) regarded to have cleared the goods and assumes the responsibilities of the previous
owner.
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Offences in terms of this Chapter

314. (1) A personisguilty of an offenceif that person contravenes section 304(1), 310
or 311(1).
(2) A person clearing goods for warehousing is guilty of an offence—
(a) if that person contravenes section 300(1) or 301(1);
(b) if that person fails to comply with a direction in terms of section 306(b); or
(c) if section 305(1) or (4) is contravened with respect to those goods.
(3) The licensee of a storage warehouse is guilty of an offence—
(a) if that licensee fails to comply with section 302 or 308(1) or contravenes
section 309; or
(b) if section 299(1) or (2) is contravened with respect to goods stored in that
warehouse.
(4) An offence referred to in subsection (1) is a Category 1 offence.

CHAPTER 14
TAX FREE SHOP PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter

315. (1) The purpose of this Chapter is to regulate the tax free shop procedure.
(2) This Chapter appliesto all goods supplied to or received in atax free shop for sale
in or from that shop.

Tax free shop procedure2s°

316. The tax free shop procedure is a customs procedure that allows—

(a) goods whether in free circulation or not in free circulation to be sold tax free
in retail quantities on premises situated within a sea, air or rail travellers
terminal or land border-post and licensed as atax free shop to persons entering
or leaving the Republic;

(b) goodsnoat infreecirculation supplied to atax free shop for the purpose of such
sale to be transported to the shop without clearing the goods for national
transit; and

(c) thegoods so sold to be treated as accompanied or unaccompanied baggage of
such persons.

Commencement and completion of tax free shop procedure

317. (1) (a) Goods not in free circulation come under the tax free shop procedure
when the goods are cleared for supply to atax free shop in accordance with Part 2, and
goodsin free circulation automatically come under the tax free shop procedure when the
goods are received in a tax free shop in accordance with Part 3.

(b) The tax free shop procedure is, subject to subsection (2), completed when the
goods are sold from the shop and—

(i) if sold to a person in the process of leaving the Republic, exported from the
Republic; or

(i) if sold to a person having entered the Republic, declared in terms of section
478(1)(b) to the customs authority.

(2) The tax free shop procedure, in relation to any goods, ends before its completion
if—

(a) the goods before completion of the procedure are cleared and released for
another customs procedure or for home use, as may be permissible in the
circumstances; or

250. For tax status of goods under the tax free shop procedure, see section 145. For consequences of
non-compliance with the tax free shop procedure, see sections 112, 113, 114 and 115.
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(b) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

Extent to which Chapters 4 and 7 apply

318. Chapters 4 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter,251 apply to goods under the tax free shop
procedure, including to the clearance and release of goods for the tax free shop
procedure.

Part 2
Clearance and release of goods not in free circulation for supply to tax free shops
Clearance and release of goods for tax free shop procedure

319. (1) Goods not in free circulation may not be received in atax free shop unless
those goods are cleared and rel eased under the tax free shop procedure for supply to that
tax free shop.252

(2) Goods not in free circulation to be cleared for supply to atax free shop must be
cleared in accordance with section 318.

Persons entitled to submit tax free shop clearance declarations

320. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for supply to atax free shop:253
(8 The licensee of the tax free shop; or
(b) acustoms broker referred to in section 165(1)(b).

Contents of tax free shop clearance declarations

321. A tax free shop clearance declaration must, in addition to the information
required in terms of section 167, state—
(a) that the goods are cleared under the tax free shop procedure for supply to atax
free shop;
(b) the customs code of that tax free shop; and
(c) the name of the licensee of the shop.

Redirection of goods

322. Goods that are cleared and released for supply to a tax free shop must be
delivered to the tax free shop indicated in the clearance declaration, and no person may,
without the permission of the customs authority, redirect goods that are cleared for
supply to atax free shop to any place other than that tax free shop.

Part 3
Receipt, sale and removal of goods in tax free shops
Goods that may be sold in tax free shops

323. (1) Any goods as may be prescribed by rule may be kept, displayed for sale or
sold in atax free shop, provided that Part 2 is complied with in relation to the supply of
goods not in free circulation to a tax free shop.

(2) No restricted or sectorally controlled goods may be sold in atax free shop except
in accordance with the legislation regulating the import, possession or export of the
goods.

251. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

252. Goods not in free circulation which have been released by the customs authority for supply to atax
free shop remain in terms of section 28 subject to customs control despite such release.

253. See section 165(1)(a).
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Persons to whom goods may be sold in tax free shops24

324. Goods may be sold in atax free shop only to—
() travellers and crew—

(i) about to depart from the sea, air or rail travellers termina or land
border-post where the tax free shop is situated on board a foreign-going
vessel or aircraft, cross-border railway carriage or vehicle to a
destination outside the Republic; and

(i) holding valid boarding passes or other documentsindicating that they are
about to undertake the voyage to such destination, as may be prescribed
by rule;2ss or

(b) travellers and crew—

(i) bhaving arrived at the sea, air or rail travellersterminal or land border-post
where the tax free shop is situated on board a foreign-going vessel or
aircraft, cross-border train or vehicle from a place outside the Republic;
and

(i) holding valid boarding passes or other documents indicating that they
arrived at that terminal or land border-post from a place outside the
Republic, as may be prescribed by rule.

Issuing of sales invoices

325. No goods may be sold from atax free shop unless asal esinvoice containing such
information as may be prescribed by rule has been issued to the purchaser in respect of
the sale.

Off-site outlets

326. (1) The licensee of a tax free shop may, with the approval of the customs
authority, for the purpose of promoting sales establish retail outlets for the tax free shop
in other locations outside the sea, air or rail travellers terminal or land border-post in
which the shop is situated and transfer goods in the shop to such outlets for display
purposes. Provided that—

(a) the customs authority may limit the number of off-site outlets that atax free
shop may establish;

(b) theoutlet is only used for the purpose of taking orders;

(c) thedelivery or pick-up of goods ordered from an off-site outlet may only take
place at the tax free shop;

(d) theoutlet islocated within the area served by the same Customs Office as the
tax free shop;

(e) theoutlet is secure and meets the standards as may be prescribed by rule;

() thetransfer of goods for display purposes between the tax free shop and the
outlet takes place in accordance with such processes and requirements as may
be prescribed by rule; and

(g) theliability for the payment of any tax on goodsin the tax free shop and in the
outlet remain with the licensee of the tax free shop.

(2) Goods transferred for display purposes in terms of subsection (1)(f) must be
regarded as forming part of the goods in the tax free shop.

Maximum period for which goods may remain in tax free shops

327. No goods supplied to atax free shop for salein the shop may remain in the shop
for longer than—
(&) two years from the time of receipt of the goods in the shop, or in the case of
goods cleared interms of Part 2, from the time of clearance of the goods; 256 or
(b) any extension or shortening of that period in terms of section 908 or 909.

254. Rules under section 6 regulate the sale of goods to BLNS travellers.

255. Goods sold in a tax free shop to persons referred to in section 324 are accompanied or
unaccompanied baggage to which Chapter 21 applies. Chapter 16 regulating the clearance of goods
for export from the Republic does not apply to such baggage which persons have with them when
leaving the Republic. See section 361(3).

256. For time of clearance of goods, see section 173.
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Removal of goods from tax free shops

328. (1) Goods may be removed from atax free shop in the following circumstances
only:

(a) When the goods are sold to atraveller or crew member referred to in section
324,

(b) if goodsnot sold as contemplated in paragraph (a) are cleared and released for
another customs procedure or for home use, as may be permissible in the
circumstances;

(c) if the goods are to be transferred—

(i) to another tax free shop covered by the same tax free shop licence; or
(if) to an off-site outlet established in terms of section 326 for that tax free
shop;

(d) if any steps referred to in section 115 are taken in respect of the goods and
such steps require removal of the goods from the tax free shop;

(e) if the goods are detained, seized or confiscated and the customs authority
directsin terms of Chapter 34, 35 or 36 that the goods be removed to another
place; or

(f) any other circumstance as may be prescribed by rule or approved by the
customs authority in a specific case.

(2) Goods removed from atax free shop in contravention of subsection (1) or used or
sold as sampl es, perfumetesters or other items used for promoting salesin the shop must
in terms of —

(a) section 112(1) for tax purposes be regarded to be cleared for home use under
Chapter 8,257 in the case of goods cleared for the tax free shop procedure in
terms of Part 2; or

(b) section 113(1) for tax purposes be regarded to have reverted to free
circulation,?58 in the case of goods that werein free circulation when supplied
to the shop.

Manipulation, alteration or combination of goods in tax free shops

329. No goods in a tax free shop may for the purpose of display or sale be
manipul ated, altered or combined with another article to form anew or different product
except as provided by rule or as the customs authority may approve in a specific case.

Part 4
Accountability for goods in tax free shops
Inventory control of goods in tax free shops

330. Thelicensee of atax free shop must establish and maintain an inventory control
system232 complying with any requirements asmay be prescribed by rule or approved by
the customs authority in a specific case to reflect—

(@) the weekly, monthly and annual quantities of goods—
(i) received in the tax free shop, distinguishing between—
(aa) goods that are cleared and released for supply to the shop in terms
of Part 2; and
(bb) goods that were in free circulation for which no clearance and
release were necessary;
(ii) sold from the tax free shop; and
(iii) removed from the tax free shop for each of the purposes listed in section
328;
(b) thedate of receipt of the goodsin thetax free shop, the date of sale (if any) and
the date of removal;
(c) monthly and year-end balances of all unsold goods in the tax free shop;

257. For tax consequences if goods are regarded to be cleared for home use, see section 154; for other
consequences of non-compliance with customs procedures, see sections 115.

258. For tax consequences if goods are regarded as having reverted to free circulation, see section 161;
for other consegquences of non-compliance with customs procedures, see sections 115.

259. See section 919 for computerised systems.
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(d) any goods to which section 112 or 113 was applied; and
(e) any other matter as may be prescribed by rule.

Regular reports

331. (1) Thelicensee of atax free shop must submit to the customs authority regular
reports for such periods as may be prescribed by rule or as the customs authority may
require in a specific case.

(2) A report in terms of subsection (1) must contain such information as may be
prescribed by rule or as the customs authority may require in a specific case, including
information concerning—

(@) all goods received in the tax free shop during the reporting period,
distinguishing between—
(i) goodsthat are cleared and released for supply to the shop in terms of Part
2; and
(if) goods that were in free circulation for which no clearance and release
were necessary;
(b) any non-sellable goods received in or that have become non-sellable whilst in
the tax free shop during the reporting period;
(c) all goods sold from the tax free shop during the reporting period;
(d) all goodsremoved from the tax free shop during the reporting period for each
of the purposes listed in section 328;
(e) any goods damaged, destroyed, lost or unaccounted for during the reporting
period; and
(f any surpluses or shortfalls on goods in the tax free shop, as at the end of the
reporting period.

Part 5
Other matters
Rules to facilitate implementation of this Chapter

332. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) requirements for inbound and outbound tax free shops and combination
inbound and outbound tax free shops;

(b) for purposes of section 122(c), any persons, other than carriers, permitted to
transport goods not in free circulation to atax free shop under the tax free shop
procedure;

(c) measures to ensure effective customs control when goods not in free
circulation are transported to atax free shop under the tax free shop procedure;

(d) conditions and procedures for the sale of goods tax free to diplomats
representing other countries in the Republic in special shops for diplomats;

(e) limits on the number of specia shops for diplomats;

(f) the application of provisions of this Chapter to special shops for diplomats;
and

(g) the places where special shops for diplomats may be established.

Offences in terms of this Chapter

333. (1) A person is guilty of an offence if that person contravenes section 322.
(2) The licensee of atax free shop is guilty of an offence—
(a) if that licensee fails to comply with section 330 or 331;
(b) if goods not in free circulation are received in the shop in contravention of
section 319(1);
(c) if section 323(2), 324, 325, 327, 328(1) or 329 is contravened with respect to
goods in the shop; or
(d) if the licensee establishes or operates a retail outlet for the tax free shop
otherwise than in accordance with section 326.
(3) The offences referred to in subsections (1) and (2)(b) are Category 1 offences.
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CHAPTER 15
STORES PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter

334. (1) The purpose of this Chapter is to regulate the stores procedure.

(2) This Chapter appliesto goodsthat are to be or are used as stores for foreign-going
vessels, foreign-going aircraft or cross-border trains—

(a) operated by alicensed carrier located in the Republic or, if not located in the
Republic, represented in the Republic by a registered agent located in the
Republic; and

(b) engaged in the transport of goods or travellers—

(i) tothe Republic from a place outside the Republic; or
(i) from the Republic to a place outside the Republic.

(3) Goods that are to be or are used as stores for other foreign-going vessels,
foreign-going aircraft or cross-border trains or for vehicles entering or leaving the
Republic, must be treated as goods ordinarily imported into or to be exported from the
Republic.260

Stores procedure26t

335. The stores procedure is a customs procedure that allows stores for a
foreign-going vessel, foreign-going aircraft or cross-border train referred to in section

334(2)—
(a) in the case of stores on board the vessel, aircraft or train when it enters the
Republic—
(i) to be used as stores for that vessdl, aircraft or train in the Republic
without clearing those stores for home use;262 or
(ii) tobere-exported from the Republic on board that vessel, aircraft or train
as stores for that vessel, aircraft or train without clearing those stores for
export;23 or
(b) in the case of stores taken on board the vessel, aircraft or train in the
Republic—

(i) to be transported to that vessel, aircraft or train under this procedure
without clearing those stores for transit, if those stores consist of goods
not in free circulation;

(ii) to be used as stores for that vessel, aircraft or train in the Republic
without clearing those stores for home use, if those stores consist of
imported goods; or

(iii) to be exported from the Republic on board that vessel, aircraft or train as
stores for that vessel, aircraft or train without clearing those stores for
export.264

Commencement and completion of stores procedure

336. (1) (a) Stores for a foreign-going vessel, foreign-going aircraft or cross-border
train referred to in section 334(2) that are on board the vessel, aircraft or train when it
enters the Republic, come under the stores procedure automatically and without any
formal clearance for the stores procedure when the vessel, aircraft or train enters the
Republic.

260. This means that sections 89 and 93 must be applied to these goods.

261. For tax status of goods under the stores procedure, see section 146.

262. Such goods are in terms of section 91 excluded from import clearance requirements.

263. Such goods are in terms of section 95 excluded from export clearance requirements.

264. Chapter 16 regulating the clearance of goods for export from the Republic does not apply to the
export from the Republic of goods cleared and released for the stores procedure. See section 361(3).
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(b) Stores taken on board such avessel, aircraft or train in the Republic, come under
the stores procedure when the stores are cleared in terms of Part 2 as stores for that
vessel, aircraft or train.

(c) The stores procedure in relation to any goods is, subject to subsection (2),
completed when the goods leave the Republic on board that vessel, aircraft or train as
stores for the vessel, aircraft or train.

(2) The stores procedure, in relation to any goods, ends before its completion if—

(@) the goods are used in accordance with this Chapter as stores on that vessel,
aircraft or train whilst in the Republic;

(b) the goods before completion of the procedure are cleared and released for
another customs procedure or for home use, as may be permissible in the
circumstances; or

(c) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

Extent to which Chapters 4, 5 and 7 apply

337. Chapters 4, 5 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter,265 apply to goods under the stores procedure,
including to the clearance and release of goods for the stores procedure.

Part 2
Clearance and release of stores taken on board in Republic
Application of this Part

338. This Part applies to stores for a foreign-going vessel, foreign-going aircraft or
cross-border train referred to in section 334(2) taken on board the vessel, aircraft or train
in the Republic, excluding stores for such a vessel, aircraft or train taken on board the
vessel, aircraft or train in the Republic in terms of a clearance and release for outright
export.

Stores taken on board first to be cleared and released for stores procedure

339. (1) No goods may be taken on board a foreign-going vessel or aircraft or
cross-border train as storesfor that vessel, aircraft or train unlessthose goods are cleared
and released under the stores procedure as stores for that vessel, aircraft or train.

(2) Goodsto be cleared under the stores procedure as stores for aforeign-going vessel
or aircraft or a cross-border train must be cleared in accordance with section 337.

Persons entitled to submit stores clearance declarations

340. Only the following persons2% may, subject to section 165(2), submit clearance
declarationsto clear goods under the stores procedure as storesfor foreign-going vessels
or aircraft or cross-border trains:

(8) Thecarrier operating the vessel, aircraft or train, if the carrier islocated in the
Republic;

(b) theregistered agent in the Republic of the carrier, if the carrier is not located
in the Republic;

(c) astores supplier; or

(d) acustoms broker referred to in section 165(1)(b).

Contents of stores clearance declarations

341. A stores clearance declaration must, in addition to the information required in
terms of section 167, state—
(a) that the goods are stores cleared for the stores procedure; and
(b) particulars of—

265. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7, the provision of this Chapter prevails. See sections 88(3) and 162(3).
266. See section 165(1)(a).
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(i) thevessd, aircraft or train for which the stores are needed;

(ii) thevoyage schedule of the vessel, aircraft or train and expected duration
of the voyage, if this information has not already been submitted to the
customs authority; and

(iii) the quantity of unused stores of the class or kind in question on board the
vessdl, aircraft or train at the time of submission of the stores clearance
declaration, if this information has not already been submitted to
customs authority.

Release to be given only for quantities of stores actually needed for voyage

342. (1) The customs authority may, after consulting the carrier operating a
foreign-going vessel or aircraft or cross-border train or the on-board operator of the
vessel, aircraft or train, determine the quantity of goods reasonably needed to be taken
on board the vessdl, aircraft or train as stores for any intended voyage, taking into
account all relevant factors including—

(a) the quantities needed for the provision of on board services;

(b) the functional needs of the vessel, aircraft or train;

(c) the operational needs of the vessel, aircraft or train;

(d) thelength and duration of the voyage;

(e) the number of travellers and crew on board;

() the needs of travellers and crew; and

(g) theamount of unused stores on board the vessdl, aircraft or train at the time of
submission of the stores clearance declaration.

(2) Release may be given in terms of section 339 only for quantities as determined by
the customs authority in terms of subsection (1).

Acknowledgement of receipt of stores taken on board

343. The on-board operator of aforeign-going vessel or aircraft or across-border train
must acknowledge receipt of all stores taken on board the vessdl, aircraft or train in the
Republic in a manner as may be prescribed by rule or as the customs authority may
require in a specific case.

Taking of prohibited, restricted and sectorally controlled goods on board vessels,
aircraft or trains as stores

344. (1) No prohibited goods may be taken on board aforeign-going vessel or aircraft
or a cross-border train as stores for that vessel, aircraft or train.

(2) (a) Restricted goods may be taken on board aforeign-going vessel or aircraft or a
cross-border train as stores for that vessel, aircraft or train only in accordance with
Chapter 35 and the legidation referred to in section 783 restricting the possession or
export of those goods.

(b) Sectoraly controlled goods may be taken on board a foreign-going vessel or
aircraft or a cross-border train as stores for that vessel, aircraft or train only in
accordance with Chapter 35 and the legislation referred to in section 792 applicable to
the goods.

Part 3
Reporting and control of stores under stores procedure
Application of this Part
345. ThisPart appliesto all storesunder the stores procedure, whether the stores came

under the stores procedure in terms of section 336(1)(a) or interms of a clearancefor the
stores procedure under Part 2.
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Stores arrival reports

346. (1) All stores that are under the stores procedure on board—

(@) a foreign-going vessel or aircraft when the vessel or aircraft arrives at a
customs seaport or airport, including stores in the personal possession of a
crew member, must be reported to the customs authority; or

(b) a cross-border train when the train arrives at a railway station as may be
prescribed by rule, including stores in the personal possession of a crew
member, must be reported to the customs authority.26”

(2) A stores arrival report referred to in subsection (1) must be submitted to the
customs authority together with or as part of the arrival report that must be submitted in
respect of—

(a) thevessel interms of section 50 when the vessel arrives at a customs seaport;

(b) the arcraft in terms of section 56 when the aircraft arrives at a customs
airport; or

(c) the train in terms of section 61 when the train after entering the Republic
arrives at arailway station as may be prescribed by rule.

Sealing or securing of stores

347.(1) When a foreign-going vessel or aircraft or a cross-border train arrives at a
seaport, airport or railway station when astoresarrival report must be submitted in terms
of section 346, a customs officer may seal or otherwise secure on board the vessdl,
aircraft or train any storesthat are under the stores procedure, including any storesin the
personal possession of a crew member on board the vessel, aircraft or train.

(2) Subsection (1) does not apply to stores in the personal possession of a crew
member on board a vessel, insofar as the quantity of those stores does not exceed a
quantity as may be prescribed by rule for the personal use of crew members on board
vessels whilst in the Republic.

(3) No person may, without the permission of the customs authority, break any seal
placed in terms of subsection (1) on stores or interfere with stores otherwise secured in
terms of that subsection before the vessel, aircraft or train has departed from the seaport,
airport or railway station where the goods were sealed or secured and all physica
contact with that seaport, airport or railway station has ceased.

(4) The on-board operator of a vessel, aircraft or train is responsible for ensuring
that—

(8 no seal is broken or any stores otherwise secured are interfered with in
contravention of subsection (3); or

(b) stores sealed or otherwise secured are not used or dealt with in any
unauthorised way.

Issue of stores for use on vessels whilst in customs seaports

348. (1) The customs authority may give permission to the on-board operator of a
foreign-going vessel to issue stores that are under the stores procedure, for use by
travellers and crew on the vessal during its stay at a customs seaport, in such quantities
as are reasonably required taking into account all relevant factors, including—

(a) the number of travellers and crew on board; and
(b) thelength of time the vessel will stay in that seaport.
(2) The customs authority may give permission to the on-board operator of a
foreign-going vessdl to issue additional quantities of stores—
(a) for use on the vessel during its stay at a customs seaport—
(i) if departure of the vessel is delayed; or
(i) if the vessel isto remain in the customs seaport for longer than a period
as may be prescribed by rule read with section 908; or
(b) for the purpose of afunction on the vessel during its stay at that seaport.

(3) Alcohal and tobacco products issued from the vessel's stores in terms of
subsection (1) or (2) for use on the vessel by travellers and crew may not exceed the
standard quantities prescribed by rule.

267. All stores on board foreign-going vessels, foreign-going aircraft or cross-border trains are in terms
of section 28 subject to customs control whilst that vessel, aircraft or train is in the Republic.
Unreported stores are subject to seizure in terms of section 762.
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(4) The on-board operator of a foreign-going vessel must keep record of al stores
issued in terms of this section for use on the vessel at a customs seaport, in amanner as
may be prescribed by rule.

Tax free items for sale on board to travellers and crew

349. Stores under the stores procedure on board a foreign-going vessel or aircraft or
across-border train asitemsfor sale on the vessdl, aircraft or train to travellersand crew,
have atax free statusin relation to import tax, domestic tax and export tax when sold to
travellers and crew, but only if the vessel, aircraft or train falls within a category of
vessels, aircraft or trains permitted by rule to carry tax-free items for sale to travellers
and crew.268

Removal of stores from vessels, aircraft or trains

350. (1) Stores under the stores procedure may not be removed from aforeign-going
vessel or aircraft or a cross-border train—

(a) unlessthe goods—

(i) arecleared and released for another permissible customs procedure or,
subject to subsection (2), for supply as stores to another foreign-going
vessdl or aircraft or a cross-border train;

(if) arecleared and released for home use, in the case of goods that were on
board the vessel, aircraft or train when the vessel, aircraft or train entered
the Republic or that were not in free circulation when cleared in terms of
Part 2 as stores for the vessel, aircraft or train; or

(iii) revert to free circulation in terms of section 353(b), in the case of goods
that were in free circulation when cleared in terms of Part 2 as stores for
the vessel, aircraft or train; or

(b) except for—

(i) securing the goods in accordance with section 351,

(if) reconditioning the goods or repairing any damaged goods;

(iii) disposal as waste under supervision of the customs authority; or

(iv) another purpose approved by the customs authority.

(2) Stores under the stores procedure on board a foreign-going vessel or aircraft may
be cleared for transhipment or international transit in terms of subsection (1)(a)(i)
only—

(a) toaforeign-going vessel or aircraft operated by a carrier and engaged in the
transport of goods or travellers to the Republic from a place outside the
Republic or from the Republic to a place outside the Republic, as stores for
that vessel or aircraft; and

(b) in quantities determined by the customs authority in accordance with section
342.

(3) No clearance or release in terms of Part 2 is needed when stores are returned to the
vessel, aircraft or train from which those goods were removed in terms of subsection
(D)(®)(), (ii) or (iv).

(4) Stores removed as contemplated in subsection (1)(b)(i), (ii) or (iv) must be
returned to the vessel, aircraft or train within a timeframe as may be prescribed by rule
read with sections 908 and 909.

Securing of stores by removal from vessels or aircraft

351. The customs authority may direct or alow that any stores under the stores
procedure on board a foreign-going vessel or aircraft be removed from the vessel or
aircraft for storage elsawhere until the vessel or aircraft is ready to depart, if—

(a) thevessel or aircraft for any reason is to remain at a specific location for a
period longer than scheduled; and

(b) such storage is necessary to ensure that those stores are not dealt with in any
unauthorised way.

268. See section 146 for tax status of goods under the stores procedure.
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Replacement of stores on vessels or aircraft

352. (1) The customs authority may direct or allow that stores under the stores
procedure on board a foreign-going vessel or aircraft be removed from the vessel or
aircraft and replaced by equivalent goods in free circulation, as may be prescribed by
rule.

(2) If any stores under the stores procedure on board aforeign-going vessel or aircraft
arereplaced by equivalent goodsin terms of subsection (1), those equival ent goods must
for all purposes be regarded to be the replaced stores.

Unused stores on board vessel or aircraft no longer bound for foreign destinations

353. If the schedule for aforeign-going vessel or aircraft or across-border trainisfor
any reason changed and the vessel, aircraft or train is no longer bound for a destination
outside the Republic, any unused stores on board the vessel, aircraft or train under the
stores procedure must—

(a) becleared as stores for another vessel, aircraft or train or for another customs
procedure or for home use if permissible in the circumstances, in the case of
stores—

(i) that wereon board the vessel, aircraft or train when the vessel, aircraft or
train entered the Republic; or

(if) that were not in free circulation when initially cleared in terms of Part 2
as stores for the vessel, aircraft or train; or

(b) be cleared as stores for another vessel, aircraft or train or revert to free
circulation, in the case of stores that were in free circulation when initially
cleared in terms of Part 2 as stores for the vessel, aircraft or train.269

Stores departure reports

354. (1) All stores that are under the stores procedure on board—

(a) aforeign-going vessel or aircraft when the vessel or aircraft departs from a
customs seaport or airport, including stores in the personal possession of a
crew member, must be reported to the customs authority; or

(b) across-border train when the train departsfrom arailway station referredtoin
section 346(1)(b), including stores in the personal possession of a crew
member, must be reported to the customs authority.

(2) A stores departure report referred to in subsection (1) must be submitted to the
customs authority together with or as part of the departure report that must be submitted
in respect of —

(@) the vessel in terms of section 53 when the vessel departs from a customs
seaport;

(b) the aircraft in terms of section 59 when the aircraft departs from a customs
airport; or

(c) thetrainin terms of section 63 when the train departs from a railway station
as may be prescribed by rule.

Submission of stores reports in terms of this Chapter

355. (1) A stores arrival or departure report must—
(@) be in the form and format as may be prescribed by rule and contain the
information required on the prescribed form or otherwise prescribed by rule;
(b) beaccompanied or supported by any documents as may be prescribed by rule;
and
(c) be submitted electronically in accordance with section 913 by the carrier
operating the vessel, aircraft or train.
(2) Subsection (1) must, in the case of a carrier who is not located in the Republic,27°
be complied with either by the carrier or that carrier’s registered agent in the Republic.

269. If these goodsrevert to free circul ation the clearance for the stores procedure must be withdrawn and
section 161 becomes applicable to the goods.
270. See section 1(3)(a).
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Aborted voyages27t

356. (1) If after having left the Republic for a destination outside the Republic, a
foreign-going vessel or aircraft referred to in section 334(2) returns to the Republic,
stores that were on board the vessel or aircraft under the stores procedure must be dealt
with as follows:

(a) Stores that were on board the vessel or aircraft when the vessel or aircraft
entered the Republic or that were not in free circulation when cleared in terms
of Part 2 asstoresfor that vessel or aircraft, must for tax purposes be regarded
to be cleared for home use under Chapter 8272 to the extent that those stores—

(i) if the vessel or aircraft returned to the Republic due to unavoidable
circumstances—

(aa) were used or purportedly used during the aborted voyage in excess
of a quantity which could reasonably have been used on the vessel
or aircraft taking into account the duration and circumstances of the
aborted voyage; or

(bb) are lost or unaccounted for; or

(if) if the vessal or aircraft returned to the Republic due to avoidable
circumstances—

(aa) were used or purportedly used during the aborted voyage; or

(bb) are lost or unaccounted for.

(b) Storesthat werein freecirculation when cleared interms of Part 3 asstoresfor
that vessel or aircraft, must for tax purposes be regarded as having reverted to
free circulation??3 to the extent that those stores—

(i) if the vessel or aircraft returned to the Republic due to unavoidable
circumstances—

(aa) were used or purportedly used during the aborted voyage in excess
of a quantity which could reasonably have been used on the vessel
or aircraft taking into account the duration and circumstances of the
aborted voyage; or

(bb) are lost or unaccounted for; or

(ii) if the vessel or aircraft returned to the Republic due to avoidable
circumstances—

(aa) were used or purportedly used during the aborted voyage; or

(bb) are lost or unaccounted for.

(2) The carrier operating a foreign-going vessel or aircraft referred to in section
334(2) must notify the customs authority of any aborted voyage referred to in subsection

D).
Part 4
Other matters

Additional grounds for regarding stores under stores procedure to be cleared for
home use274

357. Goods that came under the stores procedure when a foreign-going vessel or
aircraft or a cross-border train referred to in section 334(2) entered the Republic and
goods that were not in free circulation when cleared in terms of Part 2 for supply as
storesto such avessel, aircraft or train, must in terms of section 112 for tax purposes be
regarded to be cleared for home use under Chapter 8275—

(a) insofar asthose goods are used by—
(i) travellersand crew memberstravelling on board such avessel, aircraft or
train only between places within the Republic;

271. Section 353 appliesif avessal is no longer bound for a destination outside the Republic.

272. For tax consequences if goods are regarded to be cleared for home use, see section 154.

273. For tax consequences if goods are regarded as having reverted to free circulation, see section 161.

274. See section 112 for general grounds on which goods under a customs procedure must or may be
regarded to be cleared for home use.

275. For tax consequences if goods are regarded to be cleared for home use, see section 154; for other
consequences of non-compliance with customs procedures, see section 115.

10

15

20

25

30

35

40



168

(ii) persons performing duties on board such a vessdl, aircraft or train only
whilst the vessel, aircraft or train isin a customs seaport or airport or a
railway terminal; or

(iii) guests on board such a vessal whilst in a customs seaport;

(b) insofar asthose goods are not used as stores for the vessel, aircraft or train; or

(c) if aseal placed on the goods in terms of section 347 is broken or if the goods
otherwise secured in terms of that section are interfered with in any
unauthorised way.

Additional grounds for regarding stores under stores procedure to have reverted to
free circulation27é

358. Goods that were in free circulation when cleared in terms of Part 2 for supply as
stores to a foreign-going vessel or aircraft or cross-border train referred to in section
334(2), must in termsof section 113 for tax purposes be regarded to have reverted to free
circulation2?” insofar as the goods are used by—

(a) travellersand crew memberstravelling on board such avessel, aircraft or train
only between places within the Republic;

(b) persons performing duties on board such avessel, aircraft or train only whilst
the vessdl, aircraft or train is in a customs seaport or airport or a railway
terminal; or

(c) guests on board such avessel whilst in a customs seaport.

Rules to facilitate implementation of this Chapter

359. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(a) regulating the issue in terms of section 348 of stores on board foreign-going
vessels whilst in customs seaports to travellers and crew on board the vessel;

(b) regulating the sale in terms of section 349 of stores on board foreign-going
vessels or aircraft or cross-border trains to travellers and crew on board a
vessel, aircraft or train free from import tax, domestic tax and export tax;

(c) listing the classes and kinds of goods to which this Chapter applies;

(d) listing kinds of stores that may be replaced by equivalent goods in terms of
section 352; and

(e) prescribing—

(i) for purposesof section 122(c), any persons, other than carriers, permitted
to transport goods not in free circulation to a vessel, aircraft or train
under the stores procedure; and

(if) measures to ensure effective customs control when goods not in free
circulation are transported to a vessel, aircraft or train under the stores
procedure.

Offences in terms of this Chapter

360. (1) A personis guilty of an offenceif that person contravenes section 347(3) or
350(1).278
(2) The carrier operating a foreign-going vessel or aircraft or cross-border train
referred to in section 334(2) is guilty of an offence—
(a) if section 339(1) or 344(1) or (2)(a) or (b) is contravened with respect to that
vessdl, aircraft or train;

276. See section 113 for general grounds on which goods under a customs procedure must or may be
regarded to have reverted to free circulation.

277. For tax consequences if goods are regarded as having reverted to free circulation, see section 161;
for other consequences of non-compliance with customs procedures, see section 115.

278. Section 360(1) is a Category 1 offence which appliesto al personsillegally removing stores from
avessel, aircraft or train, and covers also the carrier or on-board operator if the carrier or on-board
operator is the actua perpetrator. The offence in terms of this section must be distinguished from
section 360(2) and (3) which creates Category (2) offences for carriers and on-board operators in
circumstances where the carrier or on-board operator is not the actual perpetrator but fails to
exercise proper control to prevent stores from being illegally removed.
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(b) if section 350(1) or 353(a) is contravened with respect to stores on board that
vessel, aircraft or train; or
(c) if adirectionin terms of section 351 is not complied with; or
(d) if that carrier fails to comply with section 356(2).
(3) The on-board operator of a foreign-going vessel or aircraft or cross-border train
referred to in section 334(2) is guilty of an offence—
(a) if that person fails to comply with section 343 or 347(4);
(b) if section 339(1) or 344(1) or (2)(a) or (b) is contravened with respect to that
vessel, aircraft or train;
(c) if section 350(1) is contravened with respect to stores on board that vessel,
aircraft or train; or
(d) if adirectioninterms of section 351 is not complied with.
(4) The on-board operator of a foreign-going vessel referred to in section 334(2) is
guilty of an offence—
(a) if storeson board the vessel are issued or used otherwise than in accordance
with section 348(1) or (2); or
(b) if that person fails to comply with section 348(4).
(5) An offence referred to in subsection (1) is a Category 1 offence.

CHAPTER 16
EXPORT PROCEDURE
Part 1
I ntroductory provisions
Purpose and application of this Chapter

361. (1) The purpose of this Chapter is to regulate the export procedure.
(2) This Chapter applies to goods destined for—
(&) outright export;
(b) export under—
(i) theoutbound leg of the temporary admission procedure for goods cleared
and released for that procedure in terms of Part 2 of Chapter 12;
(if) outbound leg of the temporary export procedure for goods cleared and
released for that procedure in terms of Part 2 of Chapter 17; or
(iii) the outward processing procedure in terms of Chapter 20; or
(c) export as inward processed compensating products under the inward
processing procedure in terms of Part 3 of Chapter 18.
(3) This Chapter does not apply to goods exported under—
(a) theinternational transit procedure in terms of Chapter 9;
(b) the transhipment procedure in terms of Chapter 11;
(c) outbound leg of the temporary admission procedure in terms of Chapter 12, if
the goods came under that procedure—
(i) interms of international clearance arrangements referred to in Part 4 of
that Chapter; or
(if) automeatically in terms of Part 5 of that Chapter;
(d) outbound leg of the temporary export procedure in terms of Chapter 17, if the
goods come under that procedure—
(i) interms of international clearance arrangements referred to in Part 4 of
that Chapter; or
(if) automatically in terms of Part 5 of that Chapter;
(e) thetax free shop procedure in terms of Chapter 14;
(f) the stores procedure in terms of Chapter 15; or
(g) any other exclusion in terms of section 95 from export clearance require-
ments.

Export procedure

362. The export procedure is a customs procedure that allows—
(a) theexport of goods from the Republic; and
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(b) the transport of goods under the export procedure to the place of exit where
the goods are to be exported without clearing the goods for transit.27®

Commencement and completion of export procedure

363. (1) (a) Goods come under the export procedure when the goods are in terms of
this Chapter cleared for export.

(b) The export procedure is, subject to subsection (2), completed when the goods are
exported from the Republic.

(2) The export procedure ends before its completion if—

(a) the goods before completion of the procedure are cleared and released for
another customs procedure or for home use, as may be permissible in the
circumstances; or

(b) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

Extent to which Chapters 4, 5 and 7 apply

364. Chapters 4, 5 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter, apply to goods under the export procedure,280
including to the clearance and release of goods for the export procedure.

Part 2
Clearance and release of goods for export from Republic28!
Clearance of goods for export

365. Goods to be cleared for export from the Republic must be cleared in accordance
with section 364.

Persons entitled to submit export clearance declarations

366. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for the export procedure;282
(8) The exporter of the goods, if that exporter is located in the Republic;
(b) the registered agent in the Republic of the exporter, if the exporter is not
located in the Republic; or
() acustoms broker referred to in section 165(1)(b).

Contents of export clearance declarations

367. (1) An export clearance declaration must, in addition to the information required
in terms of section 167, state the following:
(a) Theamount of any tax and the kind of tax paid on the goods, if reclaimable on
the export of the goods;
(b) theamount of any export tax payable on the goods, and the kind of export tax;
(c) inthe case of goods to be exported from the Republic—

(i) by sea, air or rail, the customs code of the licensed terminal where the
goods will be loaded on board the foreign-going vessel, foreign-going
aircraft or cross-border railway carriage in which the goods are to be
exported from the Republic; or

(ii) by road, the customs code of the land border-post through which the
goods will be exported from the Republic;

279. This applies to al goods cleared for export, including locally manufactured excisable goods, fuel
levy goods etc., transported from excise warehouses.

280. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7, the provision of this Chapter prevails. See sections 88(3) and 162(3).

281. For tax status of goods cleared for outright export, see section 136.

282. See section 165(1)(a).
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(d) inthe case of goods that will be transported by road from alicensed terminal
or depot to aland border-post through which the goods will be exported from
the Republic, the customs code of —

(i) that terminal or depot; and
(ii) the licensed carrier that will transport the goods by road from that
terminal or depot to that land border-post; and

(e) whether any exchange control measures are applicable to the export of the
relevant goods.

Timeous delivery of goods to depots and export terminals to allow for inspection2s3

368. (1) To enable the customs authority to carry out any necessary inspections of
goodscleared for export in terms of the export procedure,284 the goods must, within such
timeframes as may be prescribed by rule, be delivered to—

(a) acontainer depot, in the case of goods to be containerised for export by sea at
a container depot;

(b) anair cargo depot, in the case of goodsto be packed for export by air at an air
cargo depot; or

(c) theterminal where the goods will be loaded on board a foreign-going vessel,
foreign-going aircraft or cross-border railway carriage in which the goods are
to be exported, in the case of those and all other goods, including goods—
(i) containerised for export by sea elsewhere than at a container depot; or
(if) packed for export by air elsewhere than at an air cargo depot.

(2) Subsection (1) does not apply to—

(a) accompanied or unaccompanied baggage of persons leaving the Republic;
(b) posta articles handled by the South African Post Office; or
(c) any other category of goods as may be determined by rule.

Time when goods may be released for export

369. (1) The customs authority may not release under the export procedure goods for
export—

(a) by seabefore the goods are delivered to—

(i) acontainer depot, in the case of goods to be containerised for export at
that container depot; or

(ii) the sea cargo termina where the goods are to be loaded on board a
foreign-going vessel in which the goods are to be exported, in the case of
al other goods including goods containerised for export by sea
elsewhere than at a container depot;

(b) by air before the goods are delivered to—

(i) anair cargo depot, in the case of goodsto be packed for export at that air
cargo depot; or

(ii) the air cargo termina where the goods are to be loaded on board a
foreign-going aircraft in which the goods are to be exported, in the case
of al other goods including goods packed for export by air elsewhere
than at an air cargo depot;

(c) by rail before the goods are delivered to the rail cargo terminal where the
goods are to be loaded on board a cross-border railway carriage in which the
goods are to be exported; or

(d) by road beforethe vehiclethat will transport the goods out of the Republic has
reached the land border-post where the goods are to be exported.

(2) Subsection (1) does not apply to—

(a) goods under the warehousing procedure;2ss or

(b) any category of goods as may be prescribed by rule.

(3) Goods referred to in subsection (2) may be released for export in terms of the
export procedure otherwise than as provided in subsection (1), provided section 108 and
any requirements and conditions as may be prescribed by rule are complied with.

283. Goods should timeously be delivered to depots and export terminals to allow for inspections as

Customs will not be liable for expenses caused by delays in the export of goods. See section 923.
284. See section 94 for timeframes applicable to the clearance of goods under the export procedure.
285. See section 310(a).
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Failure to export goods released for export

370. (1) If goods that are cleared and released for export under the export procedure,
are not exported within a timeframe from release of the goods for export as may be
prescribed by rule read with sections 908 and 909—

(a) the person clearing the goods for export must immediately notify the customs
authority of—

(i) thefailure to export the goods?e¢; and

(i) thereasons for the failure; and
(b) the customs authority may, whether a notification in terms of paragraph (a)
has been given or not—

(i) securethe goods or require the goodsto be secured in such manner asthe
customs authority may determine pending the export of the goods in
terms of the release;

(if) withdraw in terms of section 105 the release given in respect of the
goods; 287 or

(iii) issue a direction in terms of section 112(2) or 113(2), as may be
appropriate, whether or not the release has been withdrawn.

(2) A person who cleared goods for export under the export procedure must on request
by the customs authority provide proof to the customs authority, as may be prescribed by
rule, that the goods were exported.

(3) The burden to prove that goods released for export under the export procedure
have been exported rests on the person clearing the goods.

Clearance of goods exported through cross-border transmission lines, pipelines,
cable-cars or conveyor belts

371. The Commissioner may by rule—
(a) prescribe specia processes and requirements for the clearance and release for
outright export of—
(i) electricity to be exported through licensed cross-border transmission
lines; and
(if) other goodsto be exported through licensed cross-border pipelines or by
means of licensed cross-border cable cars or conveyor belts; and
(b) exempt such electricity or other goods from a provision of thisAct that is not
consistent with such special processes and requirements, including any
provision relating to the clearance or release of goods.

Part 3
Other matters
Rules to facilitate implementation of this Chapter

372. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(@) measures to ensure effective customs control when goods not in free
circulation are transported under the export procedure to a place of exit from
where the goods will be exported;

(b) for purposes of section 122(c), any persons, other than carriers, permitted to
transport goods not in free circulation to a place of exit under the export
procedure;

() documents that may be used to prove that goods were—

(i) loaded for export; and
(if) exported from the Republic;

(d) notices that must be submitted to the customs authority and other persons by
licensees of container depots, sea cargo terminals, air cargo depots, air cargo
terminals and rail cargo terminals; and

286. Failure to load goods for export will appear from outturn reports to be submitted by termina
operators.
287. For consequences of awithdrawal of a release, see section 106.
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(e) regulatory requirements and conditions for licenseesto carry out activitiesin
connection with export goods.

Offences in terms of this Chapter

373. (1) A person clearing goods for export is guilty of an offenceif that person fails
to comply with— 5
(a) section 368(1); or
(b) section 370(1)(a).
(2) An offence referred to in subsection (1)(b) is a Category 1 offence.

CHAPTER 17
TEMPORARY EXPORT PROCEDURE 10

Part 1

I ntroductory provisions
Purpose and application of this Chapter

374. (1) The purpose of this Chapter is to regulate the temporary export procedure.
(2) This Chapter applies to goods temporarily exported from the Republic. 15

Temporary export procedure2ss

375. (1) The temporary export procedure is a customs procedure that allows—
(a) goods—
(i) tobetemporarily exported from the Republic with the intention to return
the goods to the Republic; and 20
(ii) to be returned to the Republic as re-imported unaltered goods; or
(b) goods exported outright from the Republic to be returned to the Republic as
re-imported unaltered goods.
(2) The temporary export procedure is available only for goods which—
(a) fall within a category of goods to which Part 2, 4 or 5 applies; and 25
(b) areof anature that will make them, when eventually re-imported, likely to be
identified as the same goods.

Commencement and completion of temporary export procedure

376. (1) Goods come under—
(a) thetemporary export procedure contemplated in section 375(1)(a)— 30
(i) when cleared for temporary export in termsof Part 2, in the case of goods
to which that Part applies;
(if) when cleared for temporary export in terms of international clearance
arrangementsreferred to in Part 4, in the case of goodsto which that Part
applies; or 35
(iii) upon leaving the Republic, in the case of goods that automatically come
under the temporary export procedure in terms of Part 5; or

(b) thetemporary export procedure contemplated in section 375(1)(b), retrospec-
tively asfrom the time the goods are cleared and released in terms of Chapter
16 for outright export from the Republic. 40

(2) The temporary export procedure is, subject to subsection (3), completed—

(a) inthe case of goods referred to in subsection (1)(a)(i) or (b), when the goods
arereturned to the Republic and cleared and rel eased as re-imported unaltered
goods for home use in terms of Part 3;

(b) in the case of goods referred to in subsection (1)(a)(ii), when the goods are 45
returned to the Republic in accordance with the international clearance
arrangements referred to in Part 4; or

(c) in the case of goods referred to in subsection (1)(a)(iii), when the goods
re-enter the Republic.

288. For tax status of goods under the temporary export procedure, see section 147.
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(3) The temporary export procedure ends before its completion if completion of the
procedure is interrupted by an occurrence referred to in section 109(2).

Extent to which Chapters 4, 5 and 7 apply

377. Chapters 4, 5 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter, apply to all goods under the temporary export
procedure,28? including to the clearance and release of goods—

(a) for temporary export in terms of Part 2 or 4; and
(b) asre-imported unaltered goods for home use in terms of Part 3 or 4.

Part 2
Temporary export of goods under regular clearance and release procedures
Application of this Part

378. (1) This Part—
(a) appliesto goods of aclass or kind that may in terms of any of the tax levying
Acts be cleared for temporary export under this Part; and
(b) does not apply to goods—
(i) cleared in accordance with the international clearance arrangements
referred to in Part 4; or
(i) that automatically come under the temporary export procedure in terms
of Part 5.
(2) Goods to be cleared for temporary export under this Part must be cleared for
export in accordance with Chapter 16,2% read with section 377(a).

Clearing of goods for temporary export

379. (1) If a person clears goods for temporary export in terms of Chapter 16—
(a) the export clearance declaration referred to in section 367 must state—

(i) theintention to return the goodsto the Republic asre-imported unaltered

goods; and
(ii) the date before which the goods will be returned to the Republic; and
(b) that person must—

(i) either provide security for the payment of any export tax or pay the
amount of any export tax that may become payable on the goods should
the goods lose their tax free status in relation to export tax; and

(if) comply with such further requirements as may be prescribed by rule or as
the customs authority may determine in a specific case.
(2) The customs authority may exempt a person from compliance with
subsection (1)(b)(i).
(3) Goods are cleared in terms of subsection (1) for temporary export on condition
that the goods must be returned to the Republic in the same state they were when
exported.

Release of goods for temporary export

380. (1) If goods are released for temporary export, the release notification must state
the period within which the goods must be returned to the Republic.
(2) A period determined in terms of subsection (1) may not exceed—
(8 a maximum period as may be prescribed for the relevant class or kind of
goods—

(i) inataxlevyingAct referredto in section 378(1)(a) or, if two or more tax
levying Acts permit goods of the same class or kind to be cleared for
temporary export, a maximum period prescribed uniformly in those tax
levying Acts for that class or kind of goods; or

289. In the case of an inconsistency between a provision of this Chapter and a genera provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

290. See also section 361(2)(b)(ii) which states that Chapter 16 applies to goods destined for temporary
export.
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(i) by rule, if no period is in terms of subparagraph (i) prescribed for that
class or kind of goods; or
(b) one year from the date of clearance of the goods, if no period is in terms of
paragraph (a)(i) or (ii) prescribed for that class or kind of goods.
(3) The period mentioned in arelease notification may be extended in terms of section
908 only once except if good cause is shown for an additional extension.

Simplified clearance and release for commercial trucks temporarily leaving
Republic

381. Trucks leaving the Republic as a means of transport currently in use for the
transport of goods in the ordinary course of international trade may, despite the other
provisions of this Part, be cleared and released for the temporary export procedure in
accordance with simplified clearance and rel ease processes and requirements referred to
in Part 3 of Chapter 24 if the truck—

(a) is not leaving the Republic on the return leg of the temporary admission
procedure;29t and

(b) isdestined to return to the Republic without any interruption in its current use
as ameans of transport for goodsin the ordinary course of international trade.

Simplified clearance and release for buses and taxis temporarily leaving Republic

382. Buses or taxis leaving the Republic as ameans of transport for travellersvisiting
abroad or returning home may, despite the other provisions of this Part, be cleared and
released for the temporary export procedure in accordance with simplified clearance and
release processes and requirements referred to in Part 3 of Chapter 24 if—

(@) thebus or taxi is not leaving the Republic on the return leg of the temporary
admission procedure;292

(b) nointernationa clearance arrangements referred to in Part 4 are available for
the departure of the bus or taxi from the Republic; and

(c) thebusor taxi isdestined to return to the Republic without any interruption in
its current use as a means of transport for travellers.

Simplified clearance and release for private vehicles, small vessels and light
aircraft temporarily leaving Republic

383. Vehicles, small vessels or light aircraft leaving the Republic as a private means
of transport for a traveller visiting abroad2?® may, despite the other provisions of this
Part, be cleared and released for the temporary export procedure in accordance with
simplified clearance and release processes and requirements referred to in Part 3 of
Chapter 24 if—

(@) thevehicle, vessdl or light aircraft is not leaving the Republic on thereturn leg
of the temporary admission procedure;2%4

(b) nointernationa clearance arrangements referred to in Part 4 are available for
the vehicle, vessel or light aircraft; and

(c) thevehicle, vessel or light aircraft is destined to return to the Republic without
any interruption in its current use as a private means of transport for that
traveller.

Part 3

Clearance and release of re-imported unaltered goods for home use
Application of this Part

384. (1) This Part applies to the clearance and release of goods for home use as
re-imported unaltered goods that were exported from the Republic in terms of a
clearance and release for—

291. See section 276.

292. See section 277.

293. For determining when avessel, aircraft or vehicle qualifiesasasmall vessel, light aircraft or vehicle
used as a private means of transport, see section 903(1)(n).

294. See section 278.
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(a) temporary export in terms of Part 2; or
(b) outright export in terms of Chapter 16.
(2) This Part does not apply to goods returned to the Republic under the temporary
export procedure—
(a) in accordance with the international clearance arrangements referred to in
Part 4; or
(b) interms of Part 5.
(3) Goods to which this Part applies must be cleared as re-imported unaltered goods
for home use in accordance with section 377(b).

Conditions for clearance of goods as re-imported unaltered goods for home use

385. (1) Goods may be cleared interms of this Part asre-imported unaltered goods for
home use only if—

(&) the goods were previously exported from the Republic under the temporary
export procedure or for outright export;

(b) the goods can be identified as the same goods originaly exported from the
Republic or the importer furnishes proof that the goods are the same goods
originally exported;

(c) the importer provides sufficient information to the customs authority
concerning—

(i) any export tax paid on the goods when exported from the Republic;

(i) any benefit giveninterms of an export incentive schemeto any personon
the export of the goods, whether in the form of atax reduction or relief,
an export or other subsidy, a rebate or reward or other benefit;295

(iii) any import or other tax paid, or rebate or remission granted, on the goods
before clearance of the goods for temporary export or outright export or,
if no tax was paid, the tax status of the goods immediately before
clearance of the goods for temporary export or outright export; and

(iv) any refund or drawback of import or other tax reclaimed on the export of
the goods;

(d) the goods are returned to the Republic—

(i) in the case of temporarily exported goods referred to in section
375(1)(a), within the period stated in the release natification referred to
in section 380(1) or as extended in accordance with section 380(3); or

(if) in the case of outright exported goods referred to in section 375(1)(b),
within a period of 90 calendar days of the date of export or as extended
in accordance with subsection (3);

(e) the goods, whilst abroad, have not undergone any manufacturing, processing
or repairs other than maintenance in connection with their use abroad; and

(H any conditions subject to which the goods were released for export in terms of
section 104 have been complied with.

(2) Goods may in terms of subsection (1) be cleared as re-imported unaltered goods
for home use despite the fact that—

(@) only apart of the originally exported goods is re-imported;

(b) the goods are re-imported in separate consignments,

(c) thegoods are re-imported by a person other than the person who exported the
goods, provided that that other person—

(i) isauthorised by the original exporter to re-import the goods; and

(if) isableto provide the information required in terms of subsection (1); or

(d) the goods, whilst abroad—

(i) bhave been used whether or not to their full capacity;

(ii) have been damaged; or

(iii) have deteriorated.

(3) The period mentioned in subsection (1)(d)(ii) may be extended in terms of section
908 only once except if good cause is shown for an additional extension.

295. For instance where goods were outright exported and then returned under the temporary export
procedure.
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Persons entitled to submit re-importation clearance declarations

386. Only the following persons may, subject to section 165(2), submit clearance
declarationsto clear goodsin terms of this Part as re-imported unaltered goods for home
use:296

(@) Theimporter of the goods, if that importer is located in the Republic;

(b) the registered agent in the Republic of the importer, if that importer is not
located in the Republic; or

(c) acustoms broker referred to in section 165(1)(b).

Contents of re-importation clearance declarations

387. (1) A clearance declaration submitted to clear goods in terms of this Part as
re-imported unaltered goods for home use must, in addition to the matters required in
terms of section 167, state—

(a) that the goods were previously exported from the Republic;

(b) the date on which the goods were exported; and

(c) the amount of any export tax paid on those goods when the goods were
exported, the kind of export tax paid and whether the tax is to be reclaimed.

(2) A re-importation clearance declaration must be accompanied by a statement
stating—

(a) whether the goods, whilst abroad, have undergone—

(i) any manufacturing, processing or repairs other than maintenance in
connection with their use abroad; or
(ii) any change of ownership;

(b) theinformation required in terms of section 385(1)(c);

(c) the number and date of the export clearance declaration submitted in respect
of the goods at the time of export of the goods and, if those goods at the time
of export were imported goods or goods produced from imported goods, also
the number and date of the clearance declaration submitted to clear the
imported goods for home use or a customs procedure; and

(d) in the case of outright exported goods referred to in section 375(1)(b)—

(i) the reason why the goods are returned to the Republic; and
(if) whether the exporter or any other person were granted any benefit by any
organ of state in respect of the export of the goods.

Repayment of export benefits

388. The person clearing outright exported goods referred to in section 375(1)(b) as
re-imported unaltered goods for home use in terms of this Part forfeits any benefit
referred to in section 387(2)(d)(ii) and must repay any benefit granted in respect of the
export of the goods.

Simplified home use clearance and release for commercial trucks re-entering
Republic

389. Trucks which left the Republic as a means of transport under a clearance and
release for temporary export in terms of section 381 may on their return to the Republic,
despite the other provisions of this Part, be cleared and released for home use as
re-imported unaltered goods in accordance with simplified clearance and release
processes and requirements referred to in Part 3 of Chapter 24.

Simplified home use clearance and release for buses and taxis re-entering Republic

390. Buses or taxis which left the Republic as a means of transport under a clearance
and release for temporary export in terms of section 382 may on their return to the
Republic, despite the other provisions of this Part, be cleared and released for home use
as re-imported unaltered goods in accordance with simplified clearance and release
processes and requirements referred to in Part 3 of Chapter 24.

296. See section 165(1)(a).
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Simplified home use clearance and release for private vehicles, small vessels and
light aircraft re-entering Republic

391. Vehicles, small vessels or light aircraft which left the Republic as a private
means of transport for atraveller under a clearance and release for temporary export in
terms of section 383 may on their return to the Republic, despite the other provisions of
this Part, be cleared and released for home use as re-imported unaltered goods in
accordance with simplified clearance and rel ease processes and requirements referred to
in Part 3 of Chapter 24.

Refusal to release goods as re-imported unaltered goods for home use

392. If the customs authority refuses to release goods as re-imported unaltered goods
for home use which are cleared in terms of this Part, whether on the ground that a
condition referred to in section 385(1) was not met or on any other ground,2? the
clearancein terms of this Part |apses and those goods must within three working days of
the date of refusal be cleared for—

(8 home usein terms of Chapter 8; or
(b) apermissible customs procedure.

Part 4
Temporary export of goods under international clearance arrangements
Application of this Part

393. (1) This Part—
(a) dgives effect to—
(i) the Convention on Temporary Admission; and
(ii) any agreement between the Republic and another country regulating the
temporary export of goods from the Republic for temporary admission
into that other country in accordance with agreed customs arrangements;
and
(b) appliesto goods described in the Convention or agreement and temporarily
exported from the Republic to another country that may in terms of the
Convention or agreement be placed under temporary admission in that
country on authority of CPD or ATA carnets.
(2) Goods to be cleared for temporary export under this Part must be cleared in
accordance with section 377(a) read with section 394.

Temporary export of goods from Republic on authority of CPD and ATA carnets

394. (1) Goods referred to in section 393 may be cleared and released for temporary
export to a country referred to in that section on authority of a CPD or ATA carnet—
(a) issued by an issuing association;
(b) guaranteed by a guaranteeing association approved in terms of section 396;
and
(c) accepted by the customs authority.
(2) A CPD or ATA carnet must be produced to the customs authority at the Customs
Office serving the place of exit where the goods are to be temporarily exported.

Issuing associations located in Republic to be approved
395. No CPD or ATA carnet issued by an issuing association located in the Republic

may be accepted by the customs authority unless the issuing association has been
approved by the customs authority for the purposes of this Part.

297. See sections 99 and 100.
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Guaranteeing associations to be approved

396. (1) No CPD or ATA carnet issued by an issuing association may be accepted by
the customs authority unless the guaranteeing association guaranteeing the carnet has
been approved by the customs authority for the purposes of this Part.

(2) No guaranteeing association may be approved unless the association—

(a) islocated in the Republic; and

(b) hasgiven security for the payment of any money that may become payable to
the Commissioner on any goods that are cleared for temporary export on
authority of a CPD or ATA carnet guaranteed by that guaranteeing association.

(3) The conditions subject to which an approval in terms of subsection (1) may be
granted in terms of section 918 may include conditions requiring the association to assist
the Commissioner in combating fraud and contravention or abuse of this Part.

Format of CPD and ATA carnets

397. CPD and ATA carnets must conform to the models set out in the Convention on
Temporary Admission or relevant international agreement referred to in section
393(1)(a).

Validity period of CPD and ATA carnets

398. (1) A CPD or ATA carnet remains valid for the period for which it wasissued in
terms of the Convention or agreement referred to in section 393(1)(a).

(2) The validity period of a CPD or ATA carnet may be extended only in accordance
with rules as may be prescribed for the category in which the goods fall.2%8

Amendment of CPD and ATA carnets

399. Once a CPD or ATA carnet has been accepted by the customs authority no
amendment may be made to the carnet except with the approva of the customs
authority.

Return of goods under temporary export procedure in terms of this Part

400. The person to whom a CPD or ATA carnet was issued must ensure that the goods
to which the carnet relates are returned to the Republic before the expiry of the validity
period applicable to the carnet.

Clearance of goods when returned to Republic

401. (1) Goods under the temporary export procedure in terms of this Part must be
cleared as re-imported unaltered goods for home use in accordance with section 377(b)
subject to subsection (2).

(2) Goods under the temporary export procedure in terms of this Part may when
returned to the Republic be cleared and released for home use as re-imported unaltered
goods on authority of a CPD or ATA carnet—

(a) issued by an issuing association;

(b) guaranteed by a guaranteeing association approved in terms of section 396;
and

(c) accepted by the customs authority.

(3) A CPD or ATA carnet must be produced to the customs authority at the Customs
Office serving the place of entry where the goods are re-imported into the Republic.

(4) The burden to prove that goods under the temporary export procedure in terms of
this Part, were returned to the Republic, or were returned to the Republic within the
required period, rests on the person to whom the CPD or ATA carnet on authority of
which the goods were exported from the Republic was issued.

298. Section 908 does not apply to the extension of the validity periods of CPD or ATA carnets. See
section 908(3).
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Part 5
Goods which automatically come under temporary export procedure
Foreign-going vessels, aircraft, locomotives and railway carriages leaving Republic

402. (1) A vessdl, aircraft, locomotive or railway carriage leaving the Republic as a
means of transport currently in use for the transport of goods in the ordinary course of
international trade or for the transport of travellers for reward between countries, comes
under the temporary export procedure without any formal clearance or release for that
procedure if the vessel, aircraft, locomotive or railway carriage—

(a) isnot leaving the Republic on the outbound leg of the temporary admission
procedure;2%° and

(b) isdestined to return to the Republic without any interruption in its current use
asameans of transport for goods in the ordinary course of international trade
or for the transport of travellers for reward between countries.3%©

(2) If the current use of a vessdl, aircraft, locomotive or railway carriage that
automatically came under the temporary export procedure in terms of subsection (1) as
a means of transport for goods in the ordinary course of international trade or for the
transport of travellers for reward between countries, is for any reason interrupted or
discontinued whilst the vessel, aircraft, locomotive or railway carriage is under that
procedure, the carrier operating that vessel, aircraft, locomotive or railway carriage or,
if that carrier is not located in the Republic, that carrier’s registered agent, must
immediately report the interruption or discontinuation to the customs authority, as may
be prescribed by rule.

(3) Parts 2, 3 and 4 of this Chapter do not apply to vessels, aircraft, locomotives or
railway carriages referred to in subsection (1).

Reusable transport equipment leaving Republic

403. (1) Transport equipment leaving the Republic as reusable transport equipment
currently in use as transport equipment for goods in the ordinary course of international
trade, comes under the temporary export procedure without any formal clearance or
release for that procedure if—

(a) that transport equipment isnot |eaving the Republic on the outbound leg of the
temporary admission procedure;30t

(b) that transport equipment is destined to be returned to the Republic without any
interruption in its current use as reusabl e transport equipment for goods in the
ordinary course of international trade; and

(c) the carrier who takes the transport equipment out of the Republic or, if that
carrier is not located in the Republic, that carrier’s registered agent, keeps
record of that transport equipment, as may be prescribed by rule.

(2) If the current use of transport equipment that automatically came under the
temporary export procedure in terms of subsection (1) as reusable transport equipment
currently in use as transport equipment for goods in the ordinary course of international
trade, is for any reason interrupted or discontinued whilst the transport equipment is
under that procedure, the carrier or, if that carrier is not located in the Republic, that
carrier’sregistered agent, must immediately report the interruption or discontinuation to
the customs authority, as may be prescribed by rule.

(3) Parts 2, 3 and 4 of this Chapter do not apply to reusable transport equipment
referred to in subsection (1).

299. See section 289.

300. The arrival and departure requirements set out in Chapter 3 are not affected by this provision and
those requirements must be complied with when vessels, aircraft, locomotives or railway carriages
that automatically come under the temporary export procedure leave or return to the Republic.

301. See section 290.

10

15

20

25

30

35

40



181
Part 6
Other matters

When goods under temporary export procedure must be regarded to be cleared for
outright export

404. Goods exported under the temporary export procedure must in terms of section
114 for tax purposes be regarded to be cleared for outright export302 jf—
(a) thegoods are not returned to the Republic within the period applicable to the
goods;
(b) the exporter notifies the customs authority that the goods will not be returned
to the Republic; or
(c) inthe case of goodsthat are cleared for temporary export in terms of Part 2—
(i) the goods upon their return to the Republic are not cleared in terms of
Part 3 as re-imported unaltered goods for home use; or
(ii) thecustomsauthority refusesto release the goodsin terms of section 392
as re-imported unaltered goods for home use.

Rules to facilitate implementation of this Chapter

405. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(8 amaximum period within which goods cleared and released for temporary
export in terms of Part 2 must be returned to the Republic;

(b) the consequences if goods referred to in paragraph (a) are not returned or if
means of transport referred to in section 402 or transport egquipment referred
to in section 403 does not return to the Republic within a period as may be
prescribed by rule;

(c) the records that must be kept of reusable transport equipment referred to in
section 403, including records of—

(i) thetype of transport equipment and number of each typethat leavesor is
returned to the Republic;
(ii) the places of entry or exit through which, and the dates on which, such
transport equipment left or was returned to the Republic; and
(iii) the movement of such transport equipment in the Republic;

(d) the persons by whom, and the periods for which, those records must be kept;

(e) the measures to be taken to ensure accurate identification of goods under
temporary export upon their return to the Republic;

(f) the form and format, and manner and time in which issuing associations
located in the Republic and guaranteeing associ ations must apply for approval
for purposes of Part 4, and the information to be furnished for purposes of
such applications; and

(g) any further requirements necessary to give effect to—

(i) the Convention on Temporary Admission; or

(if) any agreement between the Republic and another country regulating the
temporary export of goods from the Republic for temporary admission
into that other country.

Offences in terms of this Chapter

406. (1) A person is guilty of an offence if that person—
(a) contravenes section 388; or
(b) clears goods as re-imported unaltered goods for home use in contravention of
section 385(1)(a).

(2) A person clearing goods as re-imported unaltered goods for home useis guilty of
an offenceif release of the goods as re-imported unaltered goods for home useis refused
and section 392 is not complied with.

(3) A person exporting goods under a CPD or ATA carnet isguilty of an offenceif that
person fails to comply with section 400.

302. For tax implications if goods are regarded to be cleared for outright export, see section 159.
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(4) A carrier operating avessel, aircraft, locomotive or railway carriage referred toin
section 402(1) or that carrier’s registered agent is guilty of an offence if that carrier or
carrier’s agent fails to comply with section 402(2).

(5) A carrier or acarrier’s registered agent keeping record of transport equipment in
terms of section 403(1)(c) is guilty of an offence if that carrier or carrier’s agent failsto
comply with section 403(2).

(6) An offence referred to in subsection (1)(b) is a Category 1 offence.

CHAPTER 18
INWARD PROCESSING PROCEDURE
Part 1
I ntroductory provisions
Purpose of this Chapter
407. The purpose of this Chapter is to regulate the inward processing procedure.
Inward processing procedure3o3

408. (1) Inward processing is a customs procedure that allows—
(a) imported goods—
(i) to be processed in the Republic without clearing the goods for home use
under Chapter 8; and
(ii) for purposes of such processing to be—
(aa) transported without clearing the goods for national transit; and
(bb) stored without clearing the goods for warehousing; and
(b) products obtained from the processing of those goods—
(i) to be exported under this procedure as inward processed compensating
products; and
(if) for purposes of such export to be—
(aa) stored without clearing the products for warehousing; and
(bb) transported without clearing the products for national transit.
(2) Theinward processing procedure is available only for imported goods referred to
in section 412(a).

Commencement and completion of inward processing procedure

409. (1) (a) Imported goods come under the inward processing procedure when the
goods are cleared for inward processing.

(b) The inward processing procedure is, subject to subsection (2), completed when
the products obtained from the processing of those goods are cleared and released for
export as inward processed compensating products and exported from the Republic.

(2) The inward processing procedure ends before its completion if—

(a) the imported goods before completion of the procedure are cleared and
released for another customs procedure or for home use, as may be
permissible in the circumstances; or

(b) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

Extent to which Chapters 4, 5 and 7 apply

410. Chapters 4, 5 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter, apply to all goods under the inward
processing procedure,3*4 including to the clearance and rel ease of—

(a) imported goods for inward processing; and
(b) goods to be exported as inward processed compensating products.

303. For tax status of goods under the inward processing procedure, see section 148.
304. In the case of an inconsistency between a provision of this Chapter and a general provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

10

15

20

25

30

35

40

45



183
Part 2
Clearance and release of imported goods for inward processing
Clearance of imported goods for inward processing

411. Imported goods to be cleared for inward processing must be cleared in
accordance with section 410(a).

Conditions for clearance of imported goods for inward processing

412. Imported goods may be cleared for the inward processing procedure only if—

(a) those goods are of aclass or kind authorised in any of the tax levying Acts as
goods that may be cleared for inward processing;

(b) the requirements applicable to the clearance for inward processing of goods
of that class or kind have been complied with, including any requirements and
conditions as may be—

(i) prescribed by rule;

(if) specified in atax levying Act referred to in paragraph (a); or

(iii) determined in terms of any other applicable legidation;

(c) the premiseswheretheinward processing of the goodsisto be carried out are
licensed as premises for inward processing;

(d) thelicensee of those premiseswho isto carry out theinward processing of the
goods—

(i) undertakes to comply with the requirements applicable to the inward
processing of such goods, including any requirements and conditions as
may be—

(aa) prescribed by rule;
(bb) specified in atax levying Act referred to in paragraph (a); or
(cc) determined in terms of any other applicable legidation; and

(if) has granted permission for the inward processing of the goods on those
premises and has advised the customs authority electronically in
accordance with section 913 of such permission, if that licenseeisnot the
person who cleared the goods for inward processing;

(e) any import tax that may become payable on the goodsis covered by security;
and

() measures have been taken to ensure that when goods are cleared for export
from the Republic in terms of Part 3 as inward processed compensating
products obtained from the imported goods, those goods could be verified as
compensating products obtained from those imported goods.

Persons entitled to submit inward processing clearance declarations

413. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear imported goods for inward processing:30s
(8) Theimporter of the goods, provided that the importer is licensed in terms of
Chapter 29 to import goods for inward processing;
(b) the licensee of the inward processing premises where the processing of the
goods is to be carried out; or
(c) acustoms broker referred to in section 165(1)(b).

Contents of inward processing clearance declarations

414. A clearance declaration for inward processing of imported goods must, in
addition to the information required in terms of section 167, state—
(a) that the goods are cleared for the inward processing procedure;
(b) theitem number in atax levying Act referred to in section 412(a) authorising
the clearance of goods of the relevant class or kind for inward processing;
(c) details of any permit, permission or authorisation granted in respect of the
goods in terms of any condition—

305. See section 165(1)(a).
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(i) asmay be prescribed by rule;
(if) specified in atax levying Act referred to in section 412(a); or
(iii) determined in terms of any other applicable legislation; and
(d) the customs code of the licensed inward processing premises where the goods
will be processed under that procedure.

Release of imported goods for inward processing3°¢

415. (1) (a) When goods are released for the inward processing procedure, the goods
must be delivered to the licensed inward processing premises where the goods will be
processed under that procedure unless the customs authority authorises®°? the goods to
be taken to another location.

(b) When goods released for inward processing are delivered to the licensed premises
where the goods will be processed or to that other location—

(i) the carrier that transported the goods must notify the customs authority of the

delivery; and

(if) thelicensee must notify the customs authority of the receipt of the goods, if the

goods were delivered to those licensed premises.

(c) No person may redirect goods that are cleared for inward processing to a place
other than the licensed premises or that other location.

(2) Therelease of goodsfor theinward processing procedureis subject to compliance
with any conditions or requirements—

(a) referred to in section 412(d);

(b) asmay be prescribed by rule; and

(c) as may be determined by the customs authority in terms of section 104 in a
specific case.

Part 3

Clearance and release of goods for export as inward processed
compensating products

Clearance of goods for export under inward processing procedure

416. Goodsto be cleared for export asinward processed compensating products must
be cleared for export in accordance with Chapter 163°8 read with section 410(b).

Conditions for clearance of goods for export as inward processed compensating
products

417. Goods may be cleared for export as inward processed compensating products
only if—
(&) thisAct have been complied with in respect of the inward processing of the
imported goods from which those compensating products were obtained; and
(b) any conditions subject to which those imported goods were released for
inward processing in terms of section 415 have been complied with.

Time limits on clearance for export of inward processed compensating products

418. (1) Goods to be cleared for export as inward processed compensating products
must be cleared—

(a) within atimeframe as may be determined in atax levying Act referred to in
section 412(a) for the class or kind of imported goods from which those
products were obtained or, if two or more tax levying Acts authorise the same
class or kind of imported goods to be cleared for inward processing, within a
period determined uniformly in those tax levying Acts for that class or kind of
goods; or

306. If the release of goods for inward processing is refused, section 106 applies.

307. See section 918 for authorisations granted on conditions.

308. See also section 361(2)(c) which states that Chapter 16 applies to goods destined for export as
inward processed compensating products.
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(b) if no period isin terms of paragraph (a) determined for the relevant class or
kind of imported goods, within two years from the date of import of the first
constituent goods from which the compensating products were obtained.

(2) A person who cleared goods for inward processing must immediately notify the
customs authority of any failure to comply with subsection (1).

(3) A timeframe referred to in subsection (1)(a) or (b) is subject to extension or
shortening in terms of section 908 or 909.

Export of inward processed compensating products

419. Goods may be cleared and rel eased for export asinward processed compensating
products despite the fact that—

(a) not al the compensating products obtained from the imported goods that are
cleared and released for inward processing are to be exported, subject to
section 423;

(b) the compensating products are exported in separate consignments, provided
that a separate export clearance declaration is submitted in respect of each
consignment; or

(c) the compensating products are exported at a place of exit other than the place
of entry through which the goods from which the products were obtained were
originally imported.

Persons entitled to submit export clearance declarations for inward processed
compensating products

420. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for export as inward processed compensating products:30°

(8 The person who originaly cleared for inward processing the imported goods
from which those products were obtained;

(b) the licensee of the inward processing premises where the processing of the
goods had been carried out;

(c) theexporter of theinward processed compensating products, provided that the
exporter is licensed in terms of Chapter 29 to export inward processed
compensating products; and

(d) acustoms broker referred to in section 165(1)(b).

Contents of export clearance declarations for inward processed compensating
products

421. A clearance declaration submitted in terms of Part 2 of Chapter 16 for the export
of goods as inward processed compensating products must, in addition to the
information required in terms of sections 167 and 367, state—

(a) that the goods are exported as inward processed compensating products; and

(b) thereference number and date of the inward processing clearance declaration
submitted in respect of the imported goods from which those compensating
products were obtained.

Part 4
Provisions regulating goods under inward processing procedure

Imported goods under inward processing procedure to be used only for production
of inward processed compensating products

422. (1) Imported goods cleared and rel eased for inward processing may be used only
for the production of goods for export as inward processed compensating products,
subject to subsection (2) and section 424.

(2) If goods under the inward processing procedure are for any reason no longer
intended to be used, or are not used, for the purpose referred to subsection (1), the person

309. See section 165(1)(a).
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clearing the goods must promptly clear those goods in terms of section 110 for another
customs procedure or for home use, if permissible in the circumstances.

(3) Section 106 applies if goods are cleared in terms of subsection (2) for another
customs procedure or for home use and the release of the goods for that customs
procedure or for home use is refused.310

Compulsory export of inward processed compensating products

423. (1) Inward processed compensating products must be exported from the
Republic unless the imported goods from which those compensating products were
obtained are in terms of section 110, read with subsection (2), cleared and released for
home use before the expiry of the timeframe applicable to those compensating products
in terms of section 418.

(2) A clearance declaration to clear imported goods for home use as contemplated in
subsection (1) may be submitted to the customs authority only if—

(@) the person who cleared those imported goods for inward processing has
submitted to the customs authority a motivated application for permission to
clear the goods for home use; and

(b) the customsauthority has granted permission to that person to clear the goods
for home use.

(3) If an application submitted to the customs authority in terms of subsection (2) is
refused, the inward processed compensating products obtained from those imported
goods must—

(a) before the expiry of the timeframe applicable to those products in terms of
section 418 be cleared for export; and

(b) be exported from the Republic.

By-products and commercially valuable waste

424. (1) If by-products or commercially valuable waste is, in addition to
compensating products, obtained from the processing of imported goods under the
inward processing procedure, the by-products or waste must within the timeframe
referred to in section 418 be cleared for export in terms of Part 3 asif the by-products or
waste were inward processed compensating products.3t

(2) By-products or commercially valuable waste may, despite subsection (1), be
allowed into free circulation provided—

(a) the clearance declaration submitted to clear the imported goods for inward
processing is amended to exclude from that declaration a quantity of the
imported goods which in accordance with a conversion rate determined in
terms of section 425 equals the quantity of such by-products or waste; and

(b) the quantity of imported goods excluded from that clearance declaration in
terms of paragraph (a) is cleared for home use under Chapter 8 within the
timeframe applicable to the goods in terms of section 418.

(3) A clearancein terms of subsection (2)(b) takes effect from the time the goods were
cleared for inward processing.312

Conversion rates

425. (1) The licensee of the inward processing premises where imported goods are
processed under the inward processing procedure must determine a conversion rate,
approved by the customs authority, that must for purposes of this Chapter be used for
determining—

(&) the quantity of compensating products, and of by-products or waste, that
should in the ordinary course of processing the imported goods for the
relevant purpose be obtained from a specific quantity of those goods; or

(b) thequantity of thoseimported goodsthat, in the ordinary course of processing
the goods for the relevant purpose, would have been used in order to obtain a
specific quantity of compensating products, by-products or waste.

310. See sections 99 and 100.

311. The effect of this provision is that by-products and waste must be cleared for export in accordance
with the provisions applicable to the clearance of inward processed compensating products.

312. For time of clearance of goods, see section 173.
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(2) Quantities may for purposes of subsection (1) be determined by number, weight,
volume or any other measuring unit, as may be appropriate.
(3) In determining a conversion rate, account must be taken of any—
(a) evaporation;
(b) drying-out;
(c) any other losses that may result from the nature of the goods used; and
(d) any other relevant factors.

Identification measures

426. The customs authority may take such steps as are necessary for the identification
of goods to be exported as inward processed compensating products, including by—

(a) recording any specific marks or numbers on the imported goods that are
cleared for inward processing;

(b) affixing any seals, stamps or individual marks to such goods;

(c) takingany samplesor making use of any illustrations or technical descriptions
of such goods; and

(d) reguesting any documentary evidence concerning the processing of the goods.

Records and stocktaking

427. (1) The licensee of inward processing premises where imported goods are
processed under the inward processing procedure must keep such records and submit
such reports to the customs authority in respect of the imported goods and the
compensating products, by-products and commercially valuable waste obtained from
the imported goods, as may be prescribed by rule or as the customs authority may
require in a specific case.

(2) A customs officer may at any time during an inspection in terms of Chapter 33—

(a) examine records kept in terms of subsection (1); and

(b) take stock of—

(i) imported goods cleared and released for inward processing;
(if) any compensating products, by-products and waste obtained from those
goods; and
(iii) any other goods present on the licensed inward processing premises
where the imported goods are processed.

(3) If during any stocktaking imported goods under the inward processing procedure
are found to be—

(a) greater than the quantity, weight or volume that should be on hand on the
inward processing premises where the goods are processed, the excess must
be taken as stock on hand; or

(b) less than the quantity, weight or volume that should be on hand on the
premises, the shortfall must be dealt with in terms of Chapter 25 as goods
unaccounted for.

Subcontracting of inward processing operations

428. (1) (a) The licensee of inward processing premises where imported goods are
processed under the inward processing procedure may only with the approval of the
customs authority313 gppoint a person as a subcontractor to undertake any aspect of such
processing.314

(b) Paragraph (a) does not apply if the premises where the subcontracted processing
isto be carried out are licensed inward processing premises and the subcontractor isthe
licensee of those premises.

(2) The premises on which the subcontracted processing is to be carried out must be
licensed inward processing premises if the annual business turnover on those premises
exceeds an amount as may be prescribed by rule.

(3) Application for an approval in terms of subsection (1)(a) must be made—

(a) to the customs authority before the goods are delivered to the subcontractor;
and

313. See section 918 for granting of approvals on conditions.
314. Where a subcontractor undertakes any aspect of the inward processing of goods, the licensee
appointing the subcontractor remains liable for the completion of the inward processing procedure.

10

15

20

25

30

35

40

45

50



188

(b) intheform and format, and in accordance with such requirements, as may be
prescribed by rule.

Use of equivalent goods

429. (1) The customs authority may grant permissions?s to the licensee of the inward
processing premises where goods are processed under the inward processing procedure
to replace imported goods that are cleared and released for inward processing with
goods in free circulation identical in description, quality, technical characteristics and
quantity for use in the production of inward processed compensating products.

(2) If the customs authority has granted permission in terms of subsection (1) for
equivalent goods to be used, those equivalent goods must for all purposes be regarded
to be the imported goods cleared and released for inward processing.

Part 5
Other matters

Additional grounds for regarding goods under inward processing procedure to be
cleared for home use36

430. (1) Imported goods under the inward processing procedure must in terms of
section 125(1) for tax purposes be regarded to be cleared for home use under
Chapter 8—317

(a) if the goods are in breach of section 422 used for a purpose other than the
production of inward processed compensating products of the class or kind
stated in the inward processing clearance declaration of the goods; or

(b) if compensating products obtained from the processing of those goods—

(i) are for any reason not cleared for export as inward processed
compensating products within the timeframe applicable to those
compensating productsin terms of section 418, subject to section 423(1);

(ii) are diverted for home use;

(iii) are cleared and released for export as inward processed compensating
products but not exported from the Republic within a timeframe
prescribed by rule; or

(iv) are damaged, destroyed, lost or unaccounted for and it is not proved in
accordance with Part 2 of Chapter 25—

(aa) that the compensating products were damaged, destroyed, lost or
unaccounted for due to a recognised cause3!s ; or

(bb) in the case of compensating productslost due to arecognised cause,
that the products, after having been lost, have not gone into home
usein any way.

(2) Subsection (1)(b) appliesto by-products and commercially valuable waste derived
from the processing of imported goods under the inward processing procedure asif such
by-products or waste were inward processed compensating products, except when such
by-products or waste are dealt with in terms of section 424(2).

(3) (a) When applying section 112(1) to any imported goods under the inward
processing procedure in circumstances where the ground for regarding the imported
goods to be cleared for home use pertains only to a part of the compensating products
obtained from the imported goods, only aproportionate part of the imported goods must
in terms of that section be regarded to be cleared for home use.

(b) In determining the proportionate part of theimported goods that must be regarded
to be cleared for home use in terms of paragraph (a), a conversion rate determined in
terms of section 425 must be used.

315. See section 918 for granting of permissions on conditions.

316. See section 112 for genera grounds on which goods under a customs procedure must or may be
regarded to be cleared for home use.

317. For tax consequences if goods are regarded to be cleared for home use, see section 154; for other
consequences of non-compliance with customs procedures, see sections 115.

318. See definition of *“recognised cause” in section 1.
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Effect on compensating products when goods under inward processing procedure
regarded to be cleared for home use

431. (1) Compensating products obtained from imported goods under the inward
processing procedure lose their tax free status®!® as inward processed compensating
products if, and to the extent that, the imported goods are in terms of section 112
regarded to be cleared for home use.

(2) In applying subsection (1) a conversion rate determined in terms of section 425
must be used.

Rules to facilitate implementation of this Chapter

432. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(a) regulating—

(i) the processing of goods under the inward processing procedure to
prevent diversion of goods for home use or tax evasion;

(ii) the appointment of persons as subcontractors to undertake any aspect of
the processing of goods on behalf of aperson carrying out the processing
of those goods under the inward processing procedure; and

(iii) the movement of the goods, and of inward processed compensating
products, by-products and waste obtained from those goods, between
different locations;

(b) prescribing the circumstances in which and the conditions on which—

(i) equivalent goods may be used in the production of inward processed
compensating products; or

(ii) by-products or commercially valuable waste obtained from the process-
ing of goods under the inward processing procedure may be allowed into
free circulation;

(c) ensuring that inward processed compensating products obtained from the
processing of goods under the inward processing procedure are exported
within the applicable timeframes;

(d) prescribing reports to be submitted to the customs authority by licensees of
inward processing premises concerning—

(i) all goods received, stored or processed for inward processing at or
removed from those premises during a reporting period;

(i) al inward processed compensating products, by-products or waste
obtained from those goods or removed from those premises during a
reporting period;

(iii) any surpluses or shortfalls on goods received for inward processing or on
inward processed compensating products, by-products or waste obtained
from those goods, as at the end of a reporting period; and

(iv) any goods or inward processed compensating products, by-products or
waste damaged, destroyed, lost or unaccounted for during a reporting
period;

(e) prescribing the periodsfor and the timeframes within which such reports must
be submitted to the customs authority;

(f) prescribing for purposes of section 122(c), any persons, other than carriers,
permitted to transport under the inward processing procedure imported goods
or compensating products, by-products or waste obtained from the imported
goods; and

(9) to ensure effective customs control when imported goods or compensating
products, by-products or waste obtained from the imported goods are stored or
transported under the inward processing procedure.

Offences in terms of this Chapter

433. (1) A person is guilty of an offenceif that person contravenes section 415(1)(c).
(2) A person clearing goods for inward processing is guilty of an offence—

319. In relation to export tax, see section 148(2).
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(a) if section 418(2), 422(1), 423(1) or (3) or 424(1) is contravened or not
complied with; or
(b) if that person contravenes or fails to comply with—
(i) acondition or requirement referred to in section 415(2) applicableto that
person; or
(if) section 422(2).
(3) A licensee of inward processing premises is guilty of an offence if that person
contravenes or fails to comply with—
(a) a condition or requirement referred to in section 415(2) applicable to that
licensee; or
(b) section 415(2)(b)(ii), 425(1) or 427(1).
(4) A carrier transporting goods under the inward processing procedure is guilty of an
offence if that carrier fails to comply with section 415(1)(b)(i).
(5) A contravention of or failure to comply with section 415(1)(c) or 422(1) or (2) is
a Category 1 offence.

CHAPTER 19
HOME USE PROCESSING PROCEDURE
Part 1
I ntroductory provisions
Purpose of this Chapter
434. The purpose of this Chapter is to regulate the home use processing procedure.
Home use processing procedure3o

435. (1) Home use processing is a customs procedure that allows—
(a) imported goods—
(i) tobeprocessed on home use processing premises32t without clearing the
goods for home use in terms of Chapter 8; and
(if) for purposes of such processing—
(aa) to be transported without clearing the goods for national transit; or
(bb) to be stored without clearing the goods for warehousing; and
(b) products obtained from the processing of those imported goods—

(i) upon fulfilment of the conditions subject to which the imported goods
were released for that procedure, to become goods in free circulation
without clearing those products for home use; or

(i) before those products become goods in free circulation, to be stored
without clearing the products for warehousing or to be transported
without clearing the products for national transit.

(2) The home use processing procedure is available only for imported goods referred
to in section 439(a).

Commencement and completion of home use processing procedure

436. (1) (a) Imported goods come under the home use processing procedure when the
goods are cleared for home use processing.

(b) The home use processing procedure is, subject to subsection (2), completed upon
fulfilment of the conditions subject to which those goods were released for that
procedure.

(2) The home use processing procedure ends before its completion if—

(a) the imported goods before completion of the procedure are cleared and
released for another customs procedure or for home use, as may be
permissible in the circumstances; or

(b) completion of the procedure is interrupted by an occurrence referred to in
section 109(2).

320. For tax status of goods under the home use processing procedure, see section 149.

321. Itisto be noted that the definition of * home use processing premises’” excludes excise warehouses.
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Extent to which Chapters 4, 5 and 7 apply

437. Chapters 4, 5 and 7, except insofar as a provision of those Chaptersis modified,
qualified or deviated from in this Chapter, apply to al goods under the home use
processing procedure, including to the clearance and rel ease of imported goodsfor home
use processing.

Part 2
Clearance and release of imported goods for home use processing
Clearance of imported goods for home use processing

438. Imported goods to be cleared for home use processing must be cleared in
accordance with section 437.

Conditions for clearance of imported goods for home use processing

439. Imported goods may be cleared for home use processing only if—

(a) those goods are of a class or kind authorised in the Customs Tariff as goods
that may be cleared for home use processing;

(b) the requirements applicable to the clearance for that procedure of goods of
that class or kind have been complied with, including any requirements and
conditions as may be—

(i) prescribed by rule;
(ii) specified in the Customs Tariff; or
(iii) determined in terms of any relevant tax levying Act or other applicable
legislation;

(c) the premises where the home use processing of the goodsis to be carried out
are licensed as premises for home use processing;

(d) thelicensee of those premises who isto carry out the home use processing of
the goods—

(i) undertakes to comply with the requirements applicable to the home use
processing of such goods, including—
(aa) any conditions subject to which the goods may be released for that
procedure in terms of section 442; and
(bb) any requirements and conditions as may be prescribed by rule,
specified in the Customs Tariff or determined in terms of the
Customs Duty Act or other applicable legislation; and
(if) hasgranted permission for the home use processing of the goods on those
premises and has advised the customs authority electronically in
accordance with section 913 of such permission, if that licenseeisnot the
person who cleared the goods for home use processing; and
(e) any import tax that may become payable on the goods is covered by security.

Persons entitled to submit home use processing clearance declarations

440. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear imported goods for home use processing:322
(8) Theimporter of the goods, provided that the importer is licensed in terms of
Chapter 29 to import goods for home use processing;
(b) the licensee of the home use processing premises where the home use
processing of the goods is to be carried out; and
(c) acustoms broker referred to in section 165(1)(b).

Contents of home use processing clearance declarations
441. A clearance declaration for home use processing of imported goods must, in

addition to the information required in terms of section 167, state—
(a) that the goods are cleared for the home use processing procedure;

322. See section 165(1)(a).
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(b) the customs code of the licensed home use processing premises where the
home use processing of the goods is to be carried out;

(c) theitem number in the Customs Tariff authorising the clearance of goods of
the relevant class or kind for home use processing; and

(d) details of any permit, permission or authorisation granted in respect of the
goods in terms of any condition prescribed by rule, specified in the Customs
Tariff or determined in terms of any other applicable legidlation.

Release of imported goods for home use processing

442. (1) Imported goods cleared for home use processing may only be released for

that procedure on condition—
(a) that the requirements relating to home use processing are complied with,
including any requirements and conditions as may be—
(i) prescribed by rule;
(if) specified in the Customs Tariff or determined in terms of any other
applicable legidation; or
(iii) determined by the customs authority in terms of section 104 in a specific
case; and
(b) that compensating products obtained from those imported goods are dealt
with in accordance with those requirements and conditions.

(2) (a) When goods are released for the home use processing procedure the goods
must be delivered to the licensed home use processing premises where the home use
processing of the goodsisto be carried out unlessthe customs authority authorises®23 the
goods to be taken to another location.

(b) When goods released for home use processing are delivered to the licensed
premises where the home use processing of the goodsisto be carried out or to that other
location—

(i) the carrier that transported the goods must notify the customs authority of the

delivery; and

(i) thelicensee must notify the customs authority of the receipt of the goods, if the

goods were delivered to those licensed premises.

(c) No person may redirect goods that are cleared for home use processing to a place
other than the licensed premises or that other location.

Part 3
Provisions regulating home use processing procedure

Goods under home use processing procedure only to be used for production of
home use compensating products

443. (1) Imported goods cleared and released for home use processing may be used
only for the production of home use compensating products of the class or kind stated in
the clearance declaration of the goods, subject to section 446.

(2) If imported goods under the home use processing procedure are for any reason no
longer intended to be used for the purpose referred to subsection (1), the person clearing
the goods must promptly clear those goods in terms of section 110 for another customs
procedure or for home use, as may be permissible in the circumstances.324

(3) Section 106 applies if goods are cleared in terms of subsection (2) for another
customs procedure or for home use and the release of the goods for that customs
procedure or for home use is refused.325

Time limits on completion of home use processing of goods

444, (1) The processing of imported goods under the home use processing procedure
into home use compensating products must be completed—

323. See section 918 for authorisations granted on conditions.

324. Failure to comply with this subsection may result in steps under section 115 or 92 which may
include seizure of the goods.

325. See sections 99 and 100.
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(a) withinatimeframe asmay be determined in the Customs Tariff for the specific
class or kind of goods; or
(b) if not determined in the Customs Tariff, within two years from the date of
import of the first constituent goods from which the compensating products
were obtained.
(2) A person who cleared goods for home use processing must immediately notify the
customs authority of any failure to comply with subsection (1).
(3) A timeframe referred to in subsection (1)(a) or (b) is subject to extension or
shortening in terms of section 908 or 909.

Home use compensating products to be dealt with as goods in free circulation

445, (1) Unless otherwise specified in terms of a tax levying Act, compensating
products obtained from the processing of imported goods under the home use processing
procedure may, subject to subsection (2), be—

(a) dealt with asgoodsin free circulation without any clearance and release of the
goods for home use; or

(b) be cleared and release for export as goods in free circulation, and exported
from the Republic, in accordance with the export procedure.

(2) Subsection (1) applies to compensating products obtained from the processing of
imported goods under the home use processing procedure only if the products were
obtained in accordance with—

(a) the provisions of thisAct relating to home use processing; and
(b) the conditions applicable to the goods in terms of section 442.

(3) This section may not be read as affecting any provisions of a tax levying Act
providing for the imposition and collection of taxes on such imported goods or
compensating products.

By-products and commercially valuable waste

446. (1) If by-products or commercialy valuable waste is, in addition to
compensating products, obtained from the processing of imported goods under the home
use processing procedure, the by-products or waste may be allowed into free circulation,
provided—

(a) theclearance declaration in terms of which the imported goods are cleared for
home use processing is amended to exclude from that declaration aquantity of
the imported goods which in accordance with a conversion rate determined in
terms of section 447 equals the quantity of such by-products or waste; and

(b) the quantity of imported goods excluded from the original clearancein terms
of paragraph (a) is cleared for home use in terms of Chapter 8 within the
period applicable to the goods in terms of section 444,

(2) A clearance in terms of subsection (1)(b) takes effect from the time of original
clearance of the goods for home use processing.

Conversion rates

447. (1) The licensee of the home use processing premises where imported goods are
processed under the home use processing procedure must determine a conversion rate,
approved by the customs authority, that must for purposes of this Chapter be used for
determining—

(a) the quantity of compensating products, and of by-products or waste, that
should in the ordinary course of processing the imported goods for the
relevant purpose be obtained from a specific quantity of those goods; or

(b) thequantity of thoseimported goodsthat, in the ordinary course of processing
the goods for the relevant purpose, would have been used in order to obtain a
specific quantity of compensating products, by-products or waste.

(2) Quantities may for purposes of subsection (1) be determined by number, weight,
volume or any other measuring unit, as may be appropriate.

(3) In determining a conversion rate, account must be taken of any—

(&) evaporation;

(b) drying-out;

(c) any other losses that may result from the nature of the goods used; and

(d) any other relevant factors.
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Records and stocktaking

448. (1) The licensee of the home use processing premises where imported goods are
processed under the home use processing procedure must keep such records and submit
such regular reports to the customs authority in respect of the goods and the
compensating products, by-products and commercially valuable waste obtained from
the goods, as may be prescribed by rule or as the customs authority may require in a
specific case.

(2) A customs officer may at any time during an inspection in terms of Chapter 33—

(a) examine the records kept in terms of subsection (1); and

(b) take stock of —

(i) imported goods cleared and released for the home use processing
procedure;
(if) any compensating products, by-products and waste obtained from those
goods; and
(iii) any other goods present on the licensed home use processing premises
where the imported goods are processed.

(3) If during any stocktaking imported goods under the home use processing
procedure are found to be—

(a) greater than the quantity, weight or volume that should be on hand on the
home use processing premises where the goods are processed, the excess must
be taken as stock on hand; or

(b) less than the quantity, weight or volume that should be on hand on the
premises, the shortfall must be dealt with in terms of Chapter 25 as goods
unaccounted for.

Sub-contracting of home use processing operations

449. (1) (a) Thelicensee of home use processing premises where imported goods are
processed under the home use processing procedure may only with the approval of the
customs authority326 appoint a person as a subcontractor to undertake any aspect of such
processing.327

(b) Paragraph (a) does not apply if the premises where the subcontracted processing
isto be carried out are licensed home use processing premises and the subcontractor is
the licensee of those premises.

(2) The premises where the subcontracted processing is to be carried out must be
licensed home use processing premises if the annua business turnover on those
premises exceeds an amount as may be prescribed by rule.

(3) Application for an approva in terms of subsection (1)(a) must be made—

(a) to the customs authority before the goods are delivered to the subcontractor;
and

(b) intheform and format, and in accordance with such regquirements, as may be
prescribed by rule.

Part 4
Other matters

Additional grounds for regarding goods under home use processing procedure to
be cleared for home use328

450. Imported goods that are cleared and released for home use processing must in
terms of section 112(1) for tax purposes be regarded to be cleared for home use under
Chapter 8—329

326. See section 918 for granting of approvals on conditions.

327. Where a subcontractor undertakes any aspect of the home use processing of goods, the licensee
appointing the subcontractor remains liable for the completion of the home use processing
procedure.

328. See section 112 for genera grounds on which goods under a customs procedure must or may be
regarded to be cleared for home use.

329. For tax consequences if goods are regarded to be cleared for home use, see section 154; for other
consequences of non-compliance with customs procedures, see section 115.
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(a) if the goods are in breach of section 443 used for a purpose other than the
production of home use compensating products of the class or kind stated in
the home use processing clearance declaration of those goods; or

(b) if the processing of the imported goods into home use compensating products
is not completed within the timeframe applicable to the goods in terms of
section 444.

Rules to facilitate implementation of this Chapter

451. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(a) regulating—

(i) the processing of goods under the home use processing procedure to
prevent diversion of goods for home use or tax evasion;

(ii) the appointment of persons as subcontractors to undertake any aspect of
the processing of goods on behalf of aperson carrying out the processing
of those goods under the home use processing procedure, and the
obligations of such subcontractors; and

(iii) the movement of the goods, and of home use compensating products,
by-products and waste obtained from those goods, between different
locations;

(b) prescribing reports to be submitted to the customs authority by licensees of
home use processing premises concerning—

(i) all goods received, stored or processed for home use processing at or
removed from those premises during a reporting period;

(if) al home use compensating products, by-products or waste obtained from
those goods or removed from those premises during a reporting period;

(i) any surpluses or shortfalls on goods received for home use processing or
on home use compensating products, by-products or waste obtained from
those goods, as at the end of a reporting period; and

(iv) any goods or home use compensating products, by-products or waste
damaged, destroyed, lost or unaccounted for during a reporting period,;

(c) prescribing the periodsfor and the timeframes within which such reports must
be submitted to the customs authority;

(d) prescribing for purposes of section 122(c), any persons, other than carriers,
permitted to transport under the home use processing procedure imported
goods or products obtained from the imported goods before those products
become goads in free circulation; and

(e) to ensure effective customs control when imported goods, or products
obtained from the imported goods before those products become goodsin free
circulation, are stored or transported under the home use processing
procedure.

Offences in terms of this Chapter

452. (1) A person is guilty of an offenceif that person contravenes section 442(2)(c).
(2) A person clearing goods for home use processing is guilty of an offence if that
person contravenes or fails to comply with—
(&) acondition or requirement referred to in section 442(1)(a) or (b) applicable to
that person; or
(b) section 443(1) or (2), 444(2), 446(1) or 447(1).
(3) A licensee of any home use processing premises is guilty of an offence if that
person contravenes or fails to comply with—
(a) acondition or requirement referred to in section 442(1)(a) or (b) applicableto
that licensee; or
(b) section 442(2)(b)(ii), 447(1) or 448(1).
(4) A carrier transporting goods under the home use processing procedure is guilty of
an offence if that carrier fails to comply with section 442(2)(b)(i).
(5) A contravention or failure to comply with section 442(2)(c) or 443(2) is a
Category 1 offence.
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CHAPTER 20
OUTWARD PROCESSING PROCEDURE
Part 1
I ntroductory provisions
Purpose of this Chapter
453. The purpose of this Chapter is to regulate the outward processing procedure.
Outward processing procedure3s0

454, (1) Outward processing is a customs procedure that allows—
(a) goods to be exported from the Republic under this procedure for processing
abroad; and
(b) products obtained from the processing of those goods to be imported into the
Republic and cleared and released for home use under this procedure as
outward processed compensating products.
(2) The outward processing procedure is available only for goods referred to in
section 458(a).

Commencement and completion of outward processing procedure

455. (1) (a) Goods come under the outward processing procedure when the goods are
cleared for export under the outward processing procedure.

(b) The outward processing procedure is, subject to subsection (2), completed when
products obtained from those goods are imported into the Republic and cleared and
released for home use as outward processed compensating products.

(2) The outward processing procedure ends before its completion if completion of the
procedure is interrupted by an occurrence referred to in section 109(2).

Extent to which Chapters 4, 5 and 7 apply

456. Chapters 4, 5 and 7, except insofar as a provision of those Chapters is modified,
qualified or deviated from in this Chapter, apply to al goods under the outward
processing procedure,33! including to the clearance and rel ease of —

(a) goods for export for outward processing; and
(b) imported goods for home use as outward processed compensating products.

Part 2
Clearance and release of goods for outward processing
Clearance of goods for outward processing procedure

457. Goods to be cleared for outward processing must be cleared for export for
outward processing in accordance with Chapter 16332 read with section 456(a).

Conditions for clearance of goods for outward processing

458. Goods may be cleared for outward processing only if—
(a) those goods are of aclass or kind authorised in any of the tax levying Acts as
goods that may be cleared for outward processing;

330. For tax status of goods under the outward processing procedure, see section 150.

33L1. In the case of an inconsistency between a provision of this Chapter and a general provision
contained in Chapter 4 or 7 the provision of this Chapter prevails. See sections 88(3) and 162(3).

332. See aso section 361(2)(b)(iii) which states that Chapter 16 applies to goods destined for export
under the outward processing procedure.
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(b) the requirements applicable to the clearance for outward processing of goods
of that class or kind have been complied with, including requirements and
conditions as may be—

(i) prescribed by rule;

(i) specified in atax levying Act referred to in paragraph (a); or

(iii) determined in terms of any other applicable legislation;

(c) the person who clears the goods for outward processing—

(i) undertakes to comply with the requirements applicable to the outward
processing of goods and the importation of outward processed compen-
sating products obtained from those goods, including requirements and
conditions as may be prescribed by rule, specified in atax levying Act
referred to in paragraph (a) or determined in terms of any other
applicable legislation; and

(i) gives security for the payment of any export tax that may become
payable on the goods; and

(d) measures have been taken to ensure that when goods are cleared for home use
as outward processed compensating products obtained from the exported
goods, those goods could be verified as compensating products obtained from
those goods.

Persons entitled to submit clearance declarations for export of goods for outward
processing

459. Only the following persons may, subject section 165(2), submit clearance
declarations to clear goods for export under the outward processing procedure:333
(@) The exporter of the goods, if that exporter islocated in the Republic;
(b) the registered agent in the Republic of the exporter, if that exporter is not
located in the Republic; or
(c) acustoms broker referred to in section 165(1)(b).

Contents of clearance declarations for export of goods for outward processing

460. An export clearance declaration submitted in terms of Part 2 of Chapter 16 for
the export of goods for outward processing must, in addition to the information required
in terms of section 167, state—

(a) that the goods are cleared for export for outward processing;

(b) theitem number in atax levying Act referred to in section 458(a) authorising
the clearance of goods of the relevant class or kind for outward processing;

(c) details of any permit, permission or authorisation granted in respect of the
goodsin terms of any condition prescribed by rule or specified in atax levying
Act referred to in section 458(a) or determined in terms of any other
applicable legidation;

(d) the name and street address of the person to whom any such permit,
permission or authorisation was granted; and

(e) the kind of compensating products that will be obtained from the outward
processing of those goods.

Release not to be limited to owners of goods

461. The customs authority may not limit the release of goods for export for outward
processing to the owner of the goods, but may grant such release to any person
complying with the requirements applicable to the outward processing of goods of that
class or kind, including any reguirements and conditions as may be prescribed by rule,
specified in atax levying Act referred to in section 458(a) or determined in terms of any
other applicable legidation.

Release of goods for export under outward processing procedure

462. The release of the goods for export under the outward processing procedure is
subject to compliance with any conditions or requirements—

333. See section 165(1)(a).
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(a) referred to in section 458(c);

(b) asmay be prescribed by rule; or

(c) as may be determined by the customs authority in terms of section 104 in a
specific case.

Part 3
Clearance and release for home use of outward processed compensating products

Clearance of imported goods for home use as outward processed compensating
products

463. Imported goods to be cleared for home use as outward processed compensating
products must be cleared in accordance with section 456(b).

Conditions for clearance for home use of outward processed compensating
products

464. Goods may be cleared for home use as outward processed compensating
products only if—

(a) those goods were obtained from goods exported from the Republic under the
outward processing procedure;

(b) the requirements applicable to the outward processing of the goods from
which the compensating products were obtained have been complied with;
and

() any conditions subject to which those goods were released for export under
the outward processing procedure in terms of section 462 have been complied
with.

Time limits on clearance for home use of outward processed compensating
products

465. (1) Compensating products obtained from goods exported from the Republic
under the outward processing procedure may be cleared for home use as outward
processed compensating products only if those compensating products were imported
into the Republic —

(a) within atimeframe as may be determined in atax levying Act referred to in
section 458(a) for the class or kind of goods from which those products were
obtained or, if two or more tax levying Acts authorise the same class or kind
of goods to be cleared for outward processing, within a period determined
uniformly in those tax levying Acts for that class or kind of goods; or

(b) if no period isin terms of paragraph (a) determined for the relevant class or
kind of goods, within two years from the time of clearance334 for outward
processing of the goods from which those compensating products were
obtained.

(2) A timeframe referred to in subsection (1)(a) or (b) is subject to extension or
shortening in terms of section 908 or 909.

Importation of outward processed compensating products

466. Goods may be cleared and released for home use as outward processed
compensating products despite the fact that—

(a) only apart of the compensating products obtained from the goods exported for
outward processing are imported;

(b) the compensating products are imported in separate consignments, provided
that a separate clearance declaration must be submitted in respect of each
consignment; or

(c) thecompensating productsareimported at aplace of entry other than the place
of exit from where the goods from which the products were obtained were
originally exported.

334. See section 173 for time of clearance.
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Persons entitled to submit home use clearance declarations for outward processed
compensating products

467. Only the following persons may, subject to section 165(2), submit clearance
declarations to clear goods for home use as outward processed compensating
products:335

(8 The person who originally cleared the goods from which the compensating
products were obtained for outward processing; or
(b) acustoms broker referred to in section 165(1)(b).

Contents of home use clearance declarations for outward processed compensating
products

468. (1) A clearance declaration to clear goods for home use as outward processed
compensating products must, in addition to the matters required in terms of section 167,
State—

() that the goods are cleared for home use as outward processed compensating
products;

(b) the reference number and date of the clearance declaration submitted in
respect of the export for outward processing of the goods from which those
compensating products were obtained;

(c) the street address of the person to whom the compensating products are
consigned; and

(d) thedate, number and particulars of any permit or other authorisation issued in
terms of any legislation in respect of the import of the compensating products,
if such a permit or authorisation is a requirement for the import of the
products.

(2) The person clearing goods for home use as outward processed compensating
products must on request by the customs authority submit a statement stating in relation
to the exported goods from which those compensating products were obtained—

(a) whether the exporter or any other person reclaimed any import or domestic tax
paid on the goods when exported, and if so—

(i) thekind of tax; and
(if) the amount of tax reclaimed; and

(b) whether any benefit was paid to the exporter or other person under any export
incentive scheme applicable to the goods, whether in the form of a tax
reduction or relief, an export or other subsidy, a rebate or reward or other
benefit.

Part 4
Provisions regulating outward processing procedure
Conversion rates for goods to compensating products

469. (1) The customs authority may in respect of any goods exported under the
outward processing procedure approve a conversion rate that must for purposes of this
Chapter be used for determining—

(a) the quantity of compensating products that should in the ordinary course of
processing the exported goods for the relevant purpose be obtained from those
goods; or

(b) thequantity of those exported goodsthat, in the ordinary course of processing
the goods for the relevant purpose, would have been used in order to obtain a
specific quantity of compensating products.

(2) Quantities may for purposes of subsection (1) be determined by number, weight,
volume or any other measuring unit, as may be appropriate.

(3) In determining a conversion rate, account must be taken of any—

(a) evaporation;

(b) drying-out;

(c) any other losses that may result from the nature of the goods used; or

335. See section 165(1)(a).
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(d) any other relevant factors.
Identification measures

470. The customs authority may take such steps as are necessary for the accurate
identification of compensating products obtained from goods exported under the
outward processing procedure when those products are cleared for home use as outward
processed compensating products, including by—

(a) recording any specific marks or numbers on goods exported under the outward
processing procedure before their export;

(b) taking any samples or making use of any illustrations or technical
descriptions; and

(c) requesting any documentary evidence concerning the processing abroad of
the exported goods.

Part 5
Other matters

Specific grounds for regarding goods exported under outward processing proce-
dure to be cleared for outright export336

471. Goods exported under the outward processing procedure must in terms of section
114(2) for tax purposes be regarded to be cleared for outright export337 if—

(a) the exported goods are not used for outward processing;

(b) ownership of—

(i) the exported goods is transferred after the goods have been exported
from the Republic; or

(ii) compensating products obtained from the processing of those exported
goods is transferred before import of the products into the Republic;

() compensating products obtained from the processing of those exported
goods—

(i) are not cleared for home use as outward processed compensating
products within the timeframe applicable to the goods in terms of section
465; or

(i) are cleared but after clearance are damaged, destroyed, lost or
unaccounted for and it is not proved in accordance with Part 2 of Chapter
25—

(aa) that the compensating products were damaged, destroyed, lost or
unaccounted for due to a recognised cause338 ; or

(bb) in the case of compensating productslost dueto arecognised cause,
that the products, after having been lost, have not gone into home
usein any way;

(d) imported goods are cleared for home use as outward processed compensating
products obtained from those exported goods and the customs authority
refusess3 to rel ease those imported goods for home use as outward processed
compensating products;

(e) imported goods are cleared and released for home use as outward processed
compensating products obtained from those exported goods and the customs
authority withdraws34° the release of those imported goods for home use as
outward processed compensating products; or

(f) the customs authority is notified that compensating products obtained from
those exported goods will not be cleared for home use as outward processed
compensating products.

336. See section 114 for general grounds on which goods must or may be regarded to be cleared for
outright export.

337. For tax implications if goods are regarded to be cleared for outright export, see section 159.

338. See definition of ‘““recognised cause” in section 1.

339. See sections 99 and 100.

340. A release may be withdrawn in terms of section 105.
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Proportionate application of section 114(1) to goods exported under outward
processing procedure

472. (a) When section 114(1) isin terms of section 471 applied to any goods exported
under the outward processing procedure in circumstances where the ground for
regarding the exported goods to be cleared for outright export pertains only to a part of
the compensating products obtained from the exported goods, only a proportionate part
of the exported goods must in terms of that section be regarded to be cleared for outright
export.

(b) In determining the proportionate part of the exported goods that must be regarded
to be cleared for outright export in terms of paragraph (a), aconversion rate determined
in terms of section 469 must be used.

Effect on outward processed compensating products when goods exported for
outward processing are regarded to be cleared for outright export

473. Compensating products obtained from goods exported under the outward
processing procedure lose their tax free status as outward processed compensating
productsif those exported goods are in terms of section 114(1) regarded to be cleared for
outright export.

Rules to facilitate implementation of this Chapter

474. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing the form and format of a statement referred to in
section 468(2).

Offences in terms of this Chapter

475. (1) A person clearing goods for outward processing is guilty of an offenceif that
person contravenes or fails to comply with a condition or requirement referred to in
section 462 applicable to that person.

(2) An importer of goodsis guilty of an offence if that person clears goods for home
use as outward processed compensating products in contravention of section 464.

CHAPTER 21

CUSTOMS PROCESSING OF PERSONS ENTERING OR LEAVING
REPUBLIC

Definitions

476. In this Chapter—
“commercial goods” meansitemsin the accompanied or unaccompanied baggage
of aperson entering or leaving the Republic that areimported into or exported from
the Republic for commercial or other business purposes, and includes—
(a) itemsintended—
(i) to besold, leased or otherwise commercialy transacted; or
(ii) for usein abusiness or profession; and
(b) itemswhich by reason of their nature, quantity, volume or other attribute can
reasonably be classified as goods intended for commercial or other business
pUrposes,
“personal effects” means items (new or used) in the accompanied or unaccom-
panied baggage of a person entering or leaving the Republic which that person has
on or with him or her or takes along for, and reasonably required for, personal or
own use, such as any wearing apparel, toilet articles, medicine, personal jewellery,
watch, cellular phone, food and drinks and other items evidently on or with that
person for personal or own use, but excludes—
(@) inrelation to a person entering the Republic, any of the above items to the
extent that they fall within any of the categories of itemsthat must be declared
in terms of section 479(1); or
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(b) in relation to a person leaving the Republic, any of the above items to the
extent that they fall within any of the categories of itemsthat must be declared
in terms of section 484(1);

“tax free allowance”—34t

() inrelation to aperson entering the Republic, an amount uniformly fixed in the
Customs Duty Act, the Excise Duty Act and the Vaue-Added Tax Act
indicating the combined customs value of items in the accompanied and
unaccompanied baggage of a person entering the Republic which such a
person may import into the Republic free from any duty, levy or tax imposed
by those Acts; or

(b) inrelation to a person leaving the Republic, an amount fixed in the Customs
Duty Act indicating the combined customs value of itemsin the accompanied
and unaccompanied baggage of a person leaving the Republic which such a
person may export from the Republic free from export duty imposed by that
Act,342

“tax free limit” means the maximum quantity of a specific class or kind of

consumable goods uniformly fixed in the Customs Duty Act, the Excise Duty Act

and the Value-added Tax Act that may in terms of those Acts be imported, as part

of the accompanied or unaccompanied baggage of a person entering the Republic,

free from any duty, levy or tax imposed by those Acts.

Purpose and application of this Chapter

477. (1) The purpose of this Chapter is to provide for—
(a) the processing for customs purposes of persons entering or leaving the
Republic; and
(b) such persons to declare their accompanied and unaccompanied baggage.
(2) This Chapter applies, subject to subsection (3), to—
(a) all persons entering or leaving the Republic, including crew members of a
vessel, aircraft, train or vehicle; and
(b) the accompanied and unaccompanied baggage of such persons.
(3) This Chapter does not apply343 to—
(a) personswho entered the Republic on board aforeign-going vessel or aircraft
on their way to a destination outside the Republic and who—
(i) remainon board thevessel or aircraft on which they entered the Republic
until the vessel or aircraft leaves the Republic;
(if) disembark under customs supervision for transfer to another foreign-
going vessel or aircraft on which they will leave the Republic; or
(iii) disembark for another reason but without leaving the transit area at a
place of entry; and
(b) the accompanied and unaccompanied baggage of such persons that—
(i) remain on board the vessel or aircraft on which the baggage entered the
Republic until the vessel or aircraft leaves the Republic; or
(ii) are transferred under customs supervision to another foreign-going
vessel or aircraft on which the baggage will leave the Republic.

Part 1
Persons entering Republic
Incoming traveller and crew declarations

478. (1) A person entering the Republic must—
(a) subject to section 488, complete, and submit to the customs authority, a
declaration containing such personal and travel information, including

341. Rules under section 6 regulate the tax free allowance of BLNS countries.

342. This paragraph obviously only appliesif aduty on the export of goods has been imposed in terms
of the Customs Duty Act.

343. Note that this subsection does not prevent Customs from intervening in terms of Chapter 33 if a
person referred to in this subsection is suspected of having prohibited goodsin hisor her possession
or in his or her baggage.
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information concerning that person’s accompanied and unaccompanied
baggage, as may be prescribed by rule; and

(b) declareall itemsin that person’saccompanied or unaccompanied baggage that
must be declared in terms of section 479.

(2) When declaring accompanied or unaccompanied baggage items in terms of
subsection (1), a person must furnish the customs authority, when regquested to do so,
with full particulars concerning those items, including any available invoices and other
commercial documents relating to those items.

Accompanied and unaccompanied baggage items that must be declared

479. (1) The following itemsin a person’s accompanied or unaccompanied baggage
must be declared:
(8 Any items that are commercial goods;
(b) any items that that person brings into the Republic temporarily for later
re-exportation from the Republic, distinguishing between—
(i) itemsto be re-exported in an unaltered state; and
(if) items to be re-exported after being remodelled, processed, repaired or
atered in the Republic;
(c) any items previousdly taken out of the Republic that that person returns to the
Republic, distinguishing between—
(i) itemsreturned in an unaltered state; and
(ii) items that have undergone remodelling, processing, repair or ateration
abroad;
(d) any items that are prohibited, restricted or sectorally controlled goods; and
(e) al other items in a person’s accompanied or unaccompanied baggage
excluding—
(i) any itemsthat are personal effects;
(if) any itemsof aclass or kind for which atax free limit has been fixed and
of which the quantity does not exceed that limit, subject to subsection
(2)(a); and
(iii) any items of a class or kind to which the tax free allowance is to be
applied and of which the combined customs value does not exceed that
allowance, subject to subsection (2)(b).

(2) (a) If thetotal quantity of items of a specific class or kind referred to in subsection
(D(e)(ii) in a person’s accompanied or unaccompanied baggage exceeds the tax free
limit fixed for that class or kind, the whole quantity of those items in that person’'s
accompanied or unaccompanied baggage must be declared in terms of subsection (1)(e).

(b) If the combined customs value of the items referred to in subsection (1)(e)(iii) in
a person’s accompanied or unaccompanied baggage exceeds the tax free allowance, all
those items in that person’s accompanied or unaccompanied baggage must be declared
in terms of subsection (1)(e).

(3) Itemsin aperson’saccompanied or unaccompani ed baggage that must be declared
in terms of subsection (1), must be declared whether or not the person entering the
Republic is the owner of those items.

Clearance of accompanied and unaccompanied baggage items that must be
declared3+

480. (1) Section 89 applies to accompanied and unaccompanied baggage items that
must be declared in terms of section 479(1), and such items must, subject to subsection
(4), be cleared for home use34s or a customs procedure,346 as may be permissiblein the
circumstances.

344. In thisAct adistinction is drawn between declaring goods and clearing goods. To *“ declare” goods
means to disclose the goods and provide any required information concerning the goods to a
customs officer. To “clear” goods means to formally enter the goods for home use or a customs
procedure. See definitions in section 1.

345, This could be a clearance for home use under Chapter 8 or, in the case of section 479(1)(c)(i), a
clearance for home use under the inbound leg of the temporary export procedure or in the case of
section 479(1)(c)(ii), a clearance for home use under the inbound leg of the outward processing
procedure.
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(2) (a) Itemsin the accompanied or unaccompanied baggage of a person that must in
terms of subsection (1) be cleared, may be cleared in accordance with simplified
clearance requirements referred to in Part 3 of Chapter 24.

(b) Unless the customs authority determines otherwise in a specific case, paragraph
(a) does not apply to commercia goods and such goods must be cleared in accordance
with regular clearance requirements.

(3) A person may clear items in that person's accompanied or unaccompanied
baggage referred to in section 479(1)(b)(ii) for inward processing despite the fact that
that person is not licensed as an importer of goods for inward processing.347

(4) Chapter 35 appliesto items referred to in section 479(1)(d) and those items must
be dealt with in accordance with that Chapter.

(5) Itemsin a person’s accompanied or unaccompanied baggage that are in terms of
section 479(1)(e)(i), (ii) or (iii) excluded from the requirement to be declared may be
imported without any clearance formalities.34®

Import tax payable on accompanied and unaccompanied baggage items

481. (1) If any items in the accompanied or unaccompanied baggage of a person
cleared in terms of section 480 attract import tax in terms of atax levying Act on account
of that clearance—

(a) therateat which thoseitemsattract import tax must be determined and the tax
must be assessed in accordance with that tax levying Act, subject to subsection
(2);34° and

(b) any such import tax must be paid on demand unless the tax levying Act
regulating that tax specifically provides otherwise for taxable accompanied or
unaccompanied baggage items.

(2) A person may instead of paying an amount of import tax determined in accordance
with subsection (1)(a) on any items in his or her accompanied or unaccompanied
baggage declared in terms of section 479(1)(e) and which consist of goods specified in
atax levying Act as goods to which the tax free allowance may be applied, elect to have
import tax on those items assessed as follows: 3%

(a) Items selected by that person of which the combined customs value is within
the tax free allowance: no import tax payable on those items;

(b) items selected by that person from items not aready selected in terms of
paragraph (a), of which the combined customs val ue does not exceed an upper
limit uniformly fixed in the Customs Duty Act, the Excise Duty Act and the
Value-added Tax Act: import tax payable on thoseitems at aflat rate of import
tax uniformly fixed in the Customs Duty Act, the Excise Duty Act and the
Value-added Tax Act; and

() any remaining items not aready selected in terms of paragraph (a) or (b):
import tax payable on those items at the rates payable in terms of the
applicable tax levying Acts.

Place where incoming traveller and crew declarations must be submitted

482. Section 478(1) and (2) must be complied with—
(a) inthe case of aperson who entered the Republic on aforeign-going vessel, at
the customs seaport where that person disembarks from the vessel;
(b) inthe case of a person who entered the Republic on aforeign-going aircraft,
at the customs airport where that person disembarks from the aircraft;

346. Theinbound leg of the temporary admission procedure would be permissible in the case of section
479(2)(b)(i), and the inbound leg of the inward processing procedure would be permissible in the
case ofsection 479(1)(b)(ii).

347. See licensing requirement in section 634(2)(a).

348. See section 91(1)(e). It also follows that no import tax is payable on these baggage items as no tax
is payable on imported goods exempted from clearance formalities. All taxes on imported goods are
in terms of the applicable tax levying Acts based on clearance for home use.

349. This provision generally applies to al accompanied and unaccompanied baggage items cleared in
terms of section 480 for home use.

350. It isto be noted that this subsection islimited to items declared in terms of section 479(1)(e)(iii) and
cannot therefore be applied to commercial goodsthat must be declared in terms of section 479(1)(a).
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(c) inthe case of a person who entered the Republic on a cross-border railway
carriage, at the rail traveller terminal where that person disembarks from the
railway carriage; or

(d) inthe case of aperson who entered the Republic in avehicle or on foot, at the
land border-post where the person entered the Republic.

Part 2
Persons leaving Republic
Outgoing traveller and crew declarations

483. (1) A person in the process of leaving the Republic must—

(a) subject to section 488, complete and submit to the customs authority a
declaration containing such personal and travel information, including
information concerning that person’s accompanied or unaccompanied bag-
gage, as may be prescribed by rule; and

(b) declareall itemsinthat person’saccompanied or unaccompanied baggage that
must be declared in terms of section 484.

(2) When declaring accompanied or unaccompanied baggage items in terms of
subsection (1), a person must furnish the customs authority, when regquested to do so,
with full particulars concerning those items, including any available invoices and other
commercial documents relating to those items.

Accompanied and unaccompanied baggage items that must be declared

484. (1) The following itemsin a person’s accompanied or unaccompanied baggage
must be declared:
(8 Any items that are commercia goods;
(b) any items that that person takes out of the Republic temporarily for later
re-importation into the Republic, distinguishing between—
(i) itemsto be re-imported in an unaltered state; and
(if) items to be remodelled, processed, repaired or altered abroad;
(c) any items previously brought into the Republic that that person takes out of
the Republic, distinguishing between—
(i) itemsthat arein an unaltered state; and
(if) itemsthat have undergoneremodelling, processing, repair or aterationin
the Republic;
(d) any items that are prohibited, restricted or sectorally controlled goods; and
(e) al other items in a person’s accompanied or unaccompanied baggage
excluding—
(i) any itemsthat are personal effects; and
(if) any items of a class or kind to which the tax free allowance is to be
applied and of which the combined customs value does not exceed that
alowance, subject to subsection (2).
(2) If the combined customs value of the items referred to in subsection (1)(e)(ii) in
a person’s accompanied or unaccompanied baggage exceeds the tax free allowance, all
those items in that person’s accompanied or unaccompanied baggage must be declared
in terms of subsection (1)(e).
(3) Itemsin aperson’s accompanied or unaccompani ed baggage that must be declared
in terms of subsection (1) must be declared whether or not the person leaving the
Republic is the owner of those items.
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Clearance of accompanied and unaccompanied baggage items that must be
declared3st

485. (1) Section 93 applies to accompanied and unaccompanied baggage items that
must be declared in terms of section 484(1), and such items must, subject to subsection
(4), be cleared for export.3s2

(2) (a) Itemsin the accompanied or unaccompanied baggage of a person that must in
terms of subsection (1) be cleared, may be cleared in accordance with simplified
clearance requirements referred to in Part 3 of Chapter 24.

(b) Unless the customs authority determines otherwise in a specific case, paragraph
(a) does not apply to commercia goods and such goods must be cleared in accordance
with regular clearance requirements.

(3) A person may clear items in that person’s accompanied or unaccompanied
baggage referred to in section 484(1)(c)(ii) for export asinward processed compensating
products despite the fact that that person is not licensed as an exporter of inward
processed compensating products.3s3

(4) Chapter 35 appliesto items referred to in section 484(1)(d) and those items must
be dealt with in accordance with that Chapter.

(5) Itemsin a person’s accompanied or unaccompanied baggage that are in terms of
section 484(1)(e)(i) or (ii) excluded from the requirement to be declared may be
exported without any clearance formalities.3%+

Export tax payable on accompanied and unaccompanied baggage

486. (1) If any items in the accompanied or unaccompanied baggage of a person
cleared in terms of section 485 attract export tax in terms of atax levying Act on account
of that clearance—

(a) therateat which those items attract export tax must be determined and the tax
must be assessed in accordance with that tax levying Act, subject to subsection
(2);3%5 and

(b) any such export tax must be paid upon demand unless the tax levying Act
regulating that tax specifically provides otherwise for taxable accompanied or
unaccompanied baggage items.

(2) A person may instead of paying an amount of export duty determined in
accordance with subsection (1)(a) on any items in his or her accompanied or
unaccompanied baggage declared in terms of section 484(1)(e) and which consist of
goods of the classes or kindsto which the tax free allowance may be applied, elect to pay
export duty on those items as follows: 356

(a) Items selected by that person of which the combined customs value is within
the tax free allowance for export baggage items: no export duty payable on
those items,

(b) items selected by that person from items not aready selected in terms of
paragraph (a), of which the combined customs val ue does not exceed an upper
limit fixed in the Customs Duty Act: export duty payable on those items at a
flat rate of duty fixed in the Customs Duty Act; and

351. InthisAct adistinction is drawn between declaring goods and clearing goods. To *“declare” goods
means to disclose the goods and provide any required information concerning the goods to a
customs officer. To “clear” goods means to formally enter the goods for home use or a customs
procedure. See definitions in section 1.

352. This could be clearance for outright export or, in the case of section 484(1)(b)(i), clearance for
export under the outbound leg of the temporary export procedure, in the case of section
484(1)(b)(ii), clearance for the outbound leg of the outward processing procedure, in the case of
section 484(1)(c)(i), the outbound leg of the temporary admission procedure or, in the case of
section 484(1)(c)(ii), the outbound leg of the inward processing procedure.

353. See licensing requirement in section 634(2)(c).

354. See section 95(1)(f). It also follows that no export tax is payable on these baggage items as no tax
is payable on goods destined for export that are exempted from clearance formalities.

355. This provision generally applies to al accompanied and unaccompanied baggage items cleared in
terms of section 485 for outright export.

356. It isto be noted that this subsection only applies to items declared in terms of section 484(1)(e)(ii).
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() any remaining items not aready selected in terms of paragraph (a) or (b):
export duty payable on those items at the rates payable in terms of the
Customs Duty Act.

Place where outgoing traveller and crew declarations must be submitted

487. Section 483(1) and (2) must be complied with— 5

(a) inthe case of aperson who will leave the Republic in aforeign-going vessel,
at the customs seaport where that person boards the vessel;

(b) inthe case of aperson who will leave the Republic in aforeign-going aircraft,
at the customs airport where that person boards the aircraft;

(¢) inthe case of aperson who will leave the Republic in a cross-border railway 10
carriage, at the rail traveller terminal where that person boards the railway
carriage; or

(d) inthe case of aperson who will leave the Republic in avehicle or on foot, at
the land border-post where the person will leave the Republic.

Part 3 15
Other matters
Channel or other system

488. (1) The Commissioner may by rule prescribe a channel or other customs
processing system to facilitate the processing at places of entry or exit of persons
entering or leaving the Republic. 20

(2) In terms of such a system—

(a) personswho have items in their accompanied baggage that must be declared
in terms of section 479 or 484, must be processed separately from persons
who do not have any items in their accompanied baggage that must be
declared; and 25
(b) personswho do not have any itemsin their accompani ed baggage that must be
declared in terms of section 479 or 484, must be allowed to proceed without
customs formalities unless a customs officer intervenes in terms of this Act.

(3) Unlessthe customs authority demands otherwisein relation to a specific person—

(a) section 478(1)(a) need not be complied with at a place of entry where a 30
channel systemisin force; and

(b) section 483(1)(a) need not be complied with at a place of exit where achannel
systemisin force.

Rules to facilitate implementation of this Chapter

489. Rules made in terms of section 903 to facilitate the implementation of this 35
Chapter may include rules prescribing—

(&) processes and timeframes for declaring items in the unaccompanied baggage
of a person entering or leaving the Republic, and the handling and storage of
such items;

(b) thegoodsor persons, or categories of goods or persons, that are excluded from 40
this Chapter or any provision of this Chapter; and

(c) expedited procedures for the processing of pre-approved trusted or frequent
travellers.

Offences in terms of this Chapter

490. (1) A person entering the Republic is guilty of an offence if that person 45
contravenes or fails to comply with section 478(1) or (2).

(2) A personin the process of leaving the Republicisguilty of an offenceif that person
contravenes or fails to comply with section 483(1) or (2).
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CHAPTER 22

INTERNATIONAL POSTAL ARTICLES HANDLED BY SOUTH AFRICAN
POST OFFICE

Part 1
Introductory provisions
Purpose and application of this Chapter

491. (1) The purpose of this Chapter is to regulate—
(a) theclearance and release of international postal articles handled by the South
African Post Office;
(b) the handling and inspection of such international postal articles for customs
purposes; and
(c) the assessment of tax on such international postal articles.
(2) This Chapter applies only to international postal articles—
(a) imported into the Republic for—
(i) delivery in the Republic by the South African Post Office; or
(if) transit to another country through the South African Post Office; or
(b) posted inthe Republic for export from the Republic through the South African
Post Office.357

Prohibited, restricted or sectorally controlled goods

492. Chapter 35 applies if an international postal article consists of or contains
prohibited, restricted or sectorally controlled goods.

Part 2
Clearance and release of international postal articles
Clearance of imported international postal articles

493. (1) (a) Imported international postal articles that are not in terms of section 91
exempted from clearance requirements for imported goods, must be cleared for home
use or a permissible customs procedure as required by section 89.

(b) The provisions of thisAct regulating the regular clearance and rel ease of imported
goods apply, subject to subsection (2) and the other provisions of this Chapter, to the
clearance and release of imported international postal articles referred to in paragraph
(a).
(2) (a) If aninternational postal article with a customs value not exceeding an upper
limit prescribed by the Minister by notice in the Gazette is to be cleared for home use
under Chapter 8, the postal declaration accompanying that postal article in terms of
section 497 must for purposes of the clearance be regarded to be a clearance declaration
for home use under Chapter 8.

(b) International postal articles cleared for home usein accordance with the simplified
clearance process provided for in paragraph (a) may be exempted by rule from any
provision of this Act applicable to the regular clearance or release of goods for home
use.

Clearance of international postal articles destined for export

494. (1) (a) International postal articles destined for export from the Republic that are
not in terms of section 95 exempted from clearance requirements for goods destined for
export, must be cleared for export as required by section 93.

(b) The provisions of this Act regulating the regular clearance and release of goods
destined for export apply, subject to subsection (2) and the other provisions of this

357. Asthis Chapter appliesonly to international postal articleshandled by the South African Post Office,
international postal articles imported or exported through private couriers must be treated as
ordinary imported or exported goods.
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Chapter, to the clearance and release of international postal articles referred to in
paragraph (a) destined for export.

(2) (a) If aninternational postal article with a customs value not exceeding an upper
limit prescribed by the Minister by notice in the Gazette is to be cleared for outright
export, the postal declaration accompanying that postal article in terms of section 497
must for purposes of the clearance be regarded to be a clearance declaration for outright
export under the export procedure.358

(b) The simplified clearance process provided for in paragraph (a) does not apply if
the exporter of a postal article intends to apply in terms of Chapter 4 of the Customs
Duty Act for a drawback of duty exceeding R100.

(c) International postal articles cleared for outright export in accordance with the
simplified clearance process provided for in paragraph (a) may be exempted by rule
from any provision of thisAct applicable to the regular clearance or rel ease of goods for
outright export.

Part 3
Customs processing of international postal articles
Removal of international postal articles to international postal clearance depots

495. All international postal articles received by the South African Post Office must
be removed to alicensed international postal clearance depot before—
(a) deliveredinthe Republic, in the case of international postal articlesimported
for delivery in the Republic; or
(b) exported from the Republic, in the case of international postal articles posted
in the Republic for delivery outside the Republic.

Presentation of international postal articles to customs authority

496. The South African Post Office must present all international postal articles
handled by it at alicensed international postal clearance depot to the customs authority
at that depot, except postal articles excluded from clearance requirements in terms of
section 91(1)(i) or 95(1)(j).

Postal declaration to accompany international postal articles presented to customs
authority

497. (1) When an international postal article referred to in section 496 is presented to
the customs authority, the article must be accompanied by a postal declaration
completed by or on behalf of the consignor of the postal article.

(2) A postal declaration in terms of subsection (1) must—

(&) be on a form as may be prescribed by rule and contain the information
required on the form;

(b) signed and dated by the declarant; and

(c) be supported by such supporting documents as may be prescribed by rule.

Customs authority’s functions in relation to international postal articles presented
to it

498. (1) When international postal articles referred to in section 496 are presented to
the customs authority at alicensed international postal clearance depot, acustoms officer
must promptly—

(a) distinguish between—

(i) posta articles that must be cleared in terms of regular clearance
requirements referred to in section 493(1) or 494(1) and those that must
be cleared in terms of the simplified clearance process referred to in
section 493(2) or 494(2);

358. This simplified clearance process would not apply if the postal article isto be exported in terms of
a customs procedure other than outright export, such as temporary export.
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(i) postal articles that are taxable3s® and those that are not; and
(iii) postal articles that are or contain prohibited, restricted or sectoraly
controlled goods and other postal articles;

(b) notify importers or exporters of postal articlesthat must be cleared in terms of
regular clearance requirements referred to in section 493(1) or 494(1), if not
already cleared in terms of those requirements;

(c) release cleared non-taxable postal articles which are not or do not contain
prohibited, restricted or sectorally controlled goods, to the South African Post
Officefor delivery in the Republic or for export from the Republic, asthe case
may be;

(d) deal with prohibited, restricted or sectorally controlled goods in accordance
with Chapter 35;

(e) assess any import or export tax payable on cleared taxable postal articlesin
accordance with any applicable tax levying Act;

() releaseany cleared tax assessed postal articlesto the South African Post Office
for—

(i) collection on behalf of the Commissioner of any assessed import or
export tax payable on the articles; and

(ii) delivery inthe Republic or export from the Republic, asthe case may be;

and

(g) perform any other tasks as may be prescribed by rule.

(2) The South African Post Officeisin respect of each international postal article that
it presents to the customs authority in terms of this section entitled to recover from the
addressee or consignor a customs presentation fee prescribed by rule in order to offset
the costsincurred by it in performing the service on behalf of the addressee or consignor.

Part 4
Payment of import or export tax on international postal articles
Release of international postal articles

499. No international postal article assessed by the customs authority and on which
any import or export tax is payable may be delivered to the addressee or exported by the
South African Post Office before the tax payable on the postal article has been paid.

Payment of tax on international postal articles

500. (1) Any import tax payable on an international postal article cleared for homeuse
in terms of Chapter 8 or for a customs procedure that renders the goods subject to the
payment of import tax in accordance with—

(a) regular clearance requirements referred to in section 493(1), must be paid to
the Commissioner by the person responsible in terms of the applicable tax
levying Act for payment of the tax; or

(b) the simplified clearance process provided for in section 493(2), must be paid
to the South African Post Office as collecting agent of the Commissioner by
the person in the Republic to whom the postal article is addressed.

(2) Any export tax payable on an international postal article cleared for a customs
procedure that renders the goods subject to the payment of export tax in accordance
with—

(a) regular clearance requirements referred to in section 494(1), must be paid to
the Commissioner by the person responsible in terms of the applicable tax
levying Act for payment of the tax; or

(b) the simplified clearance process provided for in section 494(2), must be paid
to the South African Post Office as collecting agent of the Commissioner by
the person in the Republic who consigns the postal article for export through
the South African Post Office.

(3) The South African Post Officeisfor purposes of thisAct the collecting agent of the
Commissioner for import and export tax referred to in subsection (1)(b) and (2)(b).

359. See definition of *‘taxable” in section 1.
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Time when tax becomes payable and rate of tax

501. (1) Import or export tax on an international postal article cleared in accordance
with—

(a) regular clearance requirements referred to in section 493(1) or 494(1),
becomes payable and must be paid in accordance with the tax levying Act
regulating that tax; or

(b) the simplified clearance process provided for in section 493(2) or 494(2)—
(i) becomes payable when the customs authority has assessed the tax on the

postal article in terms of section 498; and
(ii) must be paid before the postal article is delivered to the consignee or
exported, as the case may be, unless provided otherwise in the tax
levying Act regulating that tax.
(2) Therate at which import or export tax is payable on an international postal article
cleared in accordance with—

(a) regular clearance reguirements referred to in section 493(1) or 494(1), is the
rate applicable at the time of clearance of the postal article, unless provided
otherwise in the tax levying Act regulating that tax; or

(b) the simplified clearance process provided for in section 493(2) or 494(2), is
the rate applicable at the time of the assessment, unless provided otherwisein
the tax levying Act regulating that tax.360

Payment of tax to customs authority

502. (1) The South African Post Office must—
(@) onadaily basis pay over to the Commissioner the import or export tax that it
collected the previous day; or
(b) if an agreement referred to in subsection (2) has been entered into between the
Commissioner and the South African Post Office, pay over to the Commis-
sioner the tax that it collected at regular intervals as agreed.
(2) The Commissioner may enter into awritten agreement with the South African Post
Office on—
(a) the coallection by the South African Post Office of tax payable on international
postal articles;
(b) the payment of the tax that it collected to the Commissioner at such regular
intervals as may be agreed; and
(c) themanner in, and the intervals at, which the South African Post Office must
report to the Commissioner on tax collected by it on international postal
articles.

Cancellation and repayment of tax

503. (1) The Commissioner may, at the request of the South African Post Office and
subject to such conditions as the Commissioner may determine, cancel any import or
export tax payable on an international postal article, or repay to the South African Post
Office any import or export tax already paid by it to the Commissioner on an
international postal article, if the postal article, whilst under the control of the South
African Post Office, was—

(a) destroyed;

(b) abandoned;

(c) not collected;

(d) refused by the addressee;

(e) not delivered to the addressee;
() returned to the sender;

(g) re-directed to athird country; or
(h) not exported from the Republic.

(2) Posta articles referred to in subsection (1)(b), (c) or (d) must be dealt with in
accordance with the Postal Services Act, 1998 (Act No. 124 of 1998).

(3) Chapter 4 of the Customs Duty Act does not apply to the repayment of duty to the
South African Post Office in terms of subsection (1).

360. See for instance section 81 of the Customs Duty Act.
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Condonation of underpayment

504. The Commissioner may condone any underpayment of import or export tax on
an international postal article if the amount of the underpayment is less than R50.

Part 5
I nspection of international postal articles
Enforcement to be consistent with this Part

505. When performing an enforcement function in relation to international postal
articles a customs officer must perform that function in a manner consistent with this
Part.

Opening of international postal articles

506. A customs officer may open an international postal article only if necessary—

(a) to retrieve any invoice or consignment-related information contained inside
the postal article;

(b) to compare the contents of the postal article with the description, quantity,
tariff heading, value, origin and any other information reflected on the postal
declaration made in respect of the postal article in terms of section 497,

(c) to assess—

(i) whether the postal article is subject to the payment of any import or
export tax; or
(ii) the amount of any tax payable on the postal article;

(d) to determine whether the postal article is or contains prohibited, restricted or
sectorally controlled goods; or

(e) to carry out any other enforcement function provided for in thisAct.

Personal or private communications

507. (1) No customs officer may—

(a) open any international postal article that weighs 30 grams or less, unless the
customs officer on reasonabl e grounds suspects that the postal article contains
prohibited, restricted or sectorally controlled goods;

(b) read, copy or make an extract from any personal or private communication
found in any international postal article opened in terms of section 506 if
reading, copying or making an extract from that communication is not
necessary for the enforcement of thisAct or atax levying Act; or

(c) disclose any persona or private communication found in any international
postal article opened in terms of section 506 otherwise than for a purpose
permitted in terms of Part 5 of Chapter 1.

(2) For the purpose of this section a persona or private communication does not
include—

(8 aninvoice;

(b) an order form,

() acheque;

(d) anewspaper, magazine, book, catalogue or similar printed matter;

(e) ablank form; or

(H any other communication as may be prescribed by rule.

Notification that international postal articles have been opened

508. (1) When opening an international postal article a customs officer must affix a
notification to the postal article informing the addressee that the postal article has been
opened and inspected by a customs officer.

(2) An opening natification must contain the information and be affixed in a manner
as may be prescribed by rule.

(3) The customs authority may dispense with subsection (1) if disclosure of the fact
that an international postal article has been opened may obstruct the investigation of
serious crime.
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Seizure and confiscation of international postal articles

509. (1) An international postal article is subject to seizure and confiscation by the
customs authority in terms of Chapter 34 if that postal article or its contents is found to
be not in accordance with—

(a) the clearance declaration submitted in respect of that postal article; or
(b) thepostal declaration accompanying that postal articlein terms of section 497.

(2) Subsection (1) does not apply to closed international postal articles conveyed by
or for the South African Post Office under an international consignment document for
purposes of international transit.36:

Part 6
Other matters
Conclusion of agreements

510. The Commissioner may conclude any agreement with the South African Post
Office in order to—

(a) improve the ability of each party to fully execute their respective functions;

(b) enhance the level of co-operation between the parties;

(c) secure and expedite the clearance and release of international postal articles;

(d) enhance security relating to international postal articles and the detection of
prohibited, restricted and sectorally controlled goods;

(e) facilitate the exchange of information between the SARS and the South
African Post Office and the use of information technology with regard to the
clearance and release of international postal articles; and

() provide for any other matters that may be reguired in order to control the
movement of goods by international post.

Rules to facilitate implementation of this Chapter

511. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) procedures for customs processing of international postal articles at licensed
international postal clearance depots;

(b) measures for—
(i) combating tax evasion in relation to goods sent by post;
(ii) the detection of prohibited, restricted and sectorally controlled goods

sent by post; and

(c) matters relating to the removal of international postal articles to a state
warehouse or other premises referred to in section 580(1) or the retention of
such postal articles at such premises.

CHAPTER 23
ACCESS TO AND SAMPLING OF GOODS362
Purpose of this Chapter

512. (1) The purpose of this Chapter is to provide for persons having an interest in
goods that are subject to customs control to access and to take samples of and perform
other actions in relation to the goods.

(2) This Chapter may not be read as affecting—

(a) the enforcement functions of customs officers in terms of this Act;

(b) the powers of any law enforcement agency or other persons accessing or
taking samples of or performing other actionsin relation to goods in terms of
any legidation for the purpose of enforcing that legislation; or

(c) aprovision of atax levying Act providing for the accessing of goods or the
taking of samples of goods by persons having an interest in the goods.

361. See section 203.
362. See section 724 for sampling of goods by Customs, whether or not as part of an inspection.
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Right of access to and taking samples from goods

513. (1) Whilst goods are subject to customs control, a person who clears or who is
entitled to clear the goods, or aperson who acts on behalf of such aperson, may with the
approval of the customs authority access the goods and—

(a) take samples of the goods; or
(b) perform any other action in relation to the goods as may be permitted by rule.
(2) Samples may in terms of subsection (1) be taken—
(a) for establishing or verifying—
(i) the nature or characteristics of the goods;
(if) the quality or content of the goods;
(iii) the tariff classification, customs value or origin of the goods; or
(iv) any other fact in relation to the goods as may be prescribed by rule;
(b) for use as—
(i) evidencein acourt or other proceedings referred to in Chapter 37; or
(ii) trade samples; or
(c) for any other purpose as may be—
(i) prescribed by rule; or
(if) approved by the customs authority in a specific case.
(3) Samples taken in terms of subsection (1) may be—
(a) examined, analysed or tested in any way;
(b) subjected to a chemical, mechanical or technological process;
(c) used for obtaining advice, including expert or technical advice, on the goods
as reflected by the samples or a matter relating to the goods; or
(d) utilised in any other way necessary for achieving any of the purposes of
subsection (2).

(4) Samples may be taken from goods in terms of subsection (1) without formally
clearing the samplesfor home use or acustoms procedure, subject to section 514 or 515.

(5) Access to, sampling of or other action in relation to goods in terms of subsection
(1) must take place under supervision of a customs officer, if the customs authority so
requires.3s3

Samples of imported goods

514. (1) Samplestaken in terms of section 513 of imported goods before the goods are
cleared for home use or acustoms procedurein terms of section 89 must, if the goods are
subsequently cleared for—

(&) home use under Chapter 8, be included in the quantity cleared for home use;
or

(b) acustoms procedure, for tax and all other purposes be regarded to be cleared
for home use under Chapter 8.354

(2) (a) Samplestaken in terms of section 513 of imported goods—

(i) aready cleared for home use, do not affect the amount of any tax paid or payable

on the goods; or

(if) aready under a customs procedure, must for tax and all other purposes be

regarded to be cleared for home use under Chapter 8.

(b) The person who cleared the goods for a customs procedure referred to in
paragraph (a)(ii) must in terms of section 174 amend the clearance declaration to
exclude the samples from the declaration.

(3) Subsections (1) and (2) do not apply to samples temporarily removed and such
samples must for al purposes be regarded to remain part of the goods from which they
were taken.

Samples of goods in free circulation cleared for export under export procedure
515. (1) Samples taken in terms of section 513 of goods that are cleared for export

under the export procedure must for tax purposes and all other purposes be regarded to
have reverted to free circulation3es if—

363. For access to goods by interested persons during customs inspection, see section 758.

364. For tax status of samples taken from imported goods, see section 155.

365. If samples are in terms of section 515(1) regarded as having reverted to free circulation section 161
becomes applicable to those samples.
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(a) those goods werein free circulation before being cleared for export; and
(b) those samplesaretaken of the goods before being exported from the Republic.
(2) The person who cleared the goods for export must in terms of section 174 amend
the clearance declaration to exclude the samples from the declaration.
(3) Subsection (1) do not apply to samples temporarily removed and such samples
must for all purposes be regarded to remain part of the goods from which they were
taken.

Rules to facilitate implementation of this Chapter
516. Rules made in terms of section 903 to facilitate the implementation of this

Chapter may include rules prescribing—
(a) processes and requirements for gaining access to and taking samples from

goods; and
(b) customs supervision over persons when accessing and taking samples from
goods.

Offences in terms of this Chapter

517. (1) A person referred to in section 513(1) is guilty of an offence if that person
takes samples of any goods otherwise than in accordance with this Chapter.

(2) A person, other than a person entitled in terms of section 513(1) to take samples
of goods, is guilty of an offence if that person takes samples of any goods to which this
Chapter applies.

CHAPTER 24
EXPEDITED CLEARANCE AND RELEASE OF GOODS366
Purpose of this Chapter

518. The purpose of this Chapter isto provide for—
(a) the clearance and release of goods for home use or a permissible customs
procedure on submission of incomplete or provisional clearance information;
(b) therelease of goods for home use or a permissible customs procedure subject
to subsequent clearance; and
(c) the clearance and release of goods for home use or a permissible customs
procedure in accordance with simplified clearance requirements.

Other clearance and release provisions to apply except insofar as provided
otherwise in this Chapter

519. (1) The other provisions of this Act applicable to the clearance and release of
goods for home use or a customs procedure apply to the clearance and release of goods
for home use or such customs procedurein terms of this Chapter except to the extent that
those other provisions are modified, qualified or deviated from in this Chapter.

(2) Inthe event of any inconsistency between a provision of this Chapter and another
provision of this Act, the provision of this Chapter prevails.

Tax status of goods not affected when cleared in terms of this Chapter

520. The clearance of goods in terms of this Chapter for home use or a customs
procedure does not affect the tax status of the goods had the goods been cleared for home
use or that customs procedure in terms of regular clearance requirements.

366. Expedited procedures for accredited persons dealt with in rules under Chapter 30. The use of
specific commercial documents and carnets as clearance declarations covered in Chapters on
customs procedures where they are permissible.
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Part 1
Clearance and release of goods on incomplete or provisional clearance information
Goods to which this Part may be applied

521. Any goods may, subject section 538(a), be cleared and released for home use or
a customs procedure in terms of this Part.

Application to clear and obtain release of goods on incomplete or provisional
clearance information

522. (1) The customs authority may, on application by a person entitled to submit a
clearance declaration to clear goods for home use or a specific customs procedure3¢?” and
who does not have al the information or documents at hand to submit a regular
clearance declaration for the clearance of the goods, alow that person—

(a) to clear the goods for home use or that customs procedure in terms of an
incomplete or provisional clearance declaration; and

(b) to obtain release of the goods on acceptance by the customs authority of the
incomplete or provisional clearance declaration.

(2) An application in terms of subsection (1)—

(@) may bein respect of—

(i) aspecific parcel, container or consignment of goods; or

(if) a specific class or kind or other category of goods to be cleared by the
relevant person during a specific period;3%8 and

(b) must be submitted to the customs authority in accordance with requirements

and within atimeframe as may be prescribed by rule read with sections 908

and 909: Provided that —

(i) submission of an incomplete or provisional clearance declaration within
the timeframe applicable to that declaration35® covering a specific parcel,
container or consignment of goods without first obtaining the customs
authority’s permission in terms of subsection (1) to clear the goods in
terms of an incomplete or provisional clearance declaration, may be
regarded to be an application referred to in that subsection; and

(i) release by the customs authority of such specific parcel, container or
consignment of goods on authority of the incomplete or provisional
declaration may be regarded to be an approval of the application.

(3) Approval of an application in terms of subsection (1) is subject to such conditions
as may be prescribed by rule or as the customs authority may determine in a specific
case, which may include conditions—

(a) requiring security to cover any risks in relation to tax payable or that may
become payable on the goods; and

(b) determining special requirements for securing the handling, movement,
storage or use of the goods until full and final clearance of the goodsin terms

of section 526.

(4) The customs authority may refuse an application in terms of subsection (1)—

(a) if approving the application may put the payment or collection of tax or
compliance with an applicable provision of this Act or a tax levying Act at
risk; or

(b) on any other good ground.

Contents of incomplete clearance declarations

523. (1) Except when the customs authority determines otherwise, an incomplete
clearance declaration must at least state—
(&) whether the goods are cleared for home use or a customs procedure, and if for
a customs procedure, the desired customs procedure;

367. See section 165.

368. For instance goods containerised at a container depot or bulk goods in consecutive consignments.

369. The applicable timeframe is the period as stated in section 90 or 94, or as extended or shortened in
terms of section 908 or 909.

10

15

20

25

30

35

40

45

50



217

(b) in the case of goods aready under a customs procedure,37 the reference
number of the clearance declaration for that customs procedure;

(c) in the case of imported goods (other than goods imported under a customs
procedure), the date of actual or expected arrival of the goods, as may be
applicable, at a place referred to in section 90;

(d) thetariff classification of the goods;

(e) the quantity of the goods;

(f) thevaue of the goods;

(g) theorigin of the goods;

(h) the customs code and name of the person submitting the declaration, or, if
submitted by a customs broker acting in terms of section 165(1)(b)—

(i) the customs code of the customs broker; and
(ii) the customs code and name of the principal on whose behalf the
declaration is submitted;

(i) the number and date of the transport document issued in respect of the goods;
and

()) such additional information as may be prescribed by rule or as the customs
authority may determine in a specific case, including information that may be
needed to—

(i) calculate the amount of security that may be required in respect of the
goods,
(i) identify the goods and achieve effective customs control over the goods;
and
(iii) release the goods.
(2) An incomplete clearance declaration must be supported by at least the supporting
documents as may be prescribed by rule or as the customs authority may determinein a
specific case.

Contents of provisional clearance declarations

524. (1) A provisional clearance declaration for home use or a customs procedure
must—
(a) contain al the information required to be included in a regular clearance
declaration for home use or that customs procedure, as the case may be; and
(b) indicate which of the information is included provisionally pending subse-
guent confirmation or correction.
(2) A provisional clearance declaration must in respect of information not included
provisionally, be supported by supporting documents required in terms of thisAct.

Release of goods cleared in terms of incomplete or provisional clearance
declarations

525. (1) Goods that are cleared in terms of an incomplete or provisiona clearance
declaration must, subject to the provisions of thisAct regulating the rel ease of goods, be
released as if the goods were cleared in terms of aregular clearance declaration.

(2) The customs authority may, in addition to any other grounds on which the release
of goods may or must be refused, refuse to rel ease the goods if a condition referredtoin
section 522(3) applicable to the goods is not met.

Supplementary clearance declarations

526. (1) A person clearing goods in terms of an incomplete or provisional clearance
declaration is not absolved from full and final clearance of the goods and must within a
timeframe as may be prescribed by rule from the date of acceptance3”* by the customs
authority of the incomplete or provisional clearance declaration, submit to the customs
authority a supplementary clearance declaration in relation to those goods.

(2) A supplementary clearance declaration must—

(&) supplement—

370. See section 110.
371. See section 171.
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(i) theincomplete clearance declaration to which it relates by providing all
the information required for aregular clearance that was not included in
the incomplete clearance declaration; or

(if) theprovisional clearance declaration to which it relates by confirming or
correcting al the information in the provisiona clearance declaration
that was included provisionaly;

(b) be supported by all outstanding supporting documents;

(c) state the reference number of the incomplete or provisional clearance
declaration to which it relates; and

(d) if theincomplete or provisional clearance declaration to which it relates was
submitted manually, be submitted to the same Customs Office where the
incomplete or provisional clearance declaration was submitted.

(3) A timeframe prescribed by rule in terms of subsection (1) may in terms of section
908 or 909 be extended or shortened, but if extended it may not be extended by more
than seven calendar days.

(4) A supplementary clearance declaration and the incomplete or provisiona
clearance declaration to which it relates must for the purposes of this Act and any
applicable tax levying Act be regarded to constitute a single indivisible clearance
declaration taking effect on the date when the incomplete or provisional clearance
declaration is submitted to the customs authority.

Tax payable in respect of goods cleared in terms of this Part

527. (1) Any import or export tax payable on goods that are cleared in terms of this
Part for home use under Chapter 8 or for a customs procedure that renders the goods
subject to the payment of import or export tax must be—

(a) assessed when the supplementary clearance declaration submitted in terms of
section 526(1) in respect of the goods is accepted by the customs authority in
terms of section 171; and

(b) paid on demand following such assessment, unless provided otherwise in the
applicable tax levying Act or payment of the tax is deferred in terms of the
applicable tax levying Act.

(2) Unless the applicable tax levying Act determines otherwise, the rate of tax
applicable to the goods is the rate applicable as at date of acceptance by the customs
authority of the incomplete or provisional clearance declaration.

Application of this Part to restricted and sectorally controlled goods

528. When applying this Part to—
(a) restricted goods, section 784 must be complied with when the incomplete or
provisional clearance declaration is submitted to the customs authority; or
(b) sectoraly controlled goods, the application of this Part does not affect
compliance with section 794.

Part 2
Release of goods subject to subsequent compliance with clearance requirements
Goods to which this Part may be applied

529. Any goods may, subject to section 538(a), be released and subsequently cleared
in terms of this Part, excluding restricted and sectorally controlled goods.

Application for expedited release

530. (1) The customs authority may, on application by a person entitled to submit a
clearance declaration to clear goods for home use or a specific customs procedure and
who desires expedited release of the goods but cannot immediately comply with the
clearance requirements, release the goods for home use or that customs procedure on
condition that aregular clearance declaration be submitted to the customs authority after
the release of the goods.
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(2) An application in terms of subsection (1) must be submitted to the customs
authority in accordance with reguirements and within atimeframe as may be prescribed
by rule read with sections 908 and 909.

(3) An application referred to in subsection (1) may only be granted—

(a) if the person requiring release of the goods—
(i) provides sufficient reasons why—
(aa) expedited release of the goods is required; and
(bb) the clearance requirements cannot be complied with immediately;
(if) submits minimum information on the goods concerned, as may be
prescribed by rule or asthe customs authority may determinein aspecific
case;
(iii) undertakes to submit a regular clearance declaration within a period
referred to in section 531 after the release of the goods; and
(iv) complies with any other requirements as may be prescribed by rule or
determined by the customs authority in a specific case; and
(b) if approva of the application will not put the payment or collection of tax or
compliance with an applicable provision of this Act or a tax levying Act at
risk.

(4) Approva of an application referred to in subsection (1) is subject to such
conditions as may be prescribed by rule or as the customs authority may determinein a
specific case, which may include conditions—

(a) requiring security to cover any risks in relation to tax payable or that may
become payable on the goods; and

(b) determining special requirements for securing the handling, movement,
storage or use of the goods until the goods are cleared in terms of section 531.

Subsequent submission of clearance declarations

531. The person who obtained release of goods in terms of section 530 for home use
or a customs procedure must submit to the customs authority a regular clearance
declaration to clear the goods for home use or that customs procedure within a
timeframe after the release of the goods as may be prescribed by rule read with sections
908 and 909.

Tax payable in respect of goods released in terms of this Part

532. (1) Any import or export tax payable on goods that are released in terms of this
Part for home use under Chapter 8 or for a customs procedure that renders the goods
subject to the payment of import or export tax must be—

(a) assessed when theregular clearance declaration submitted in terms of section
531 in respect of those goods is accepted by the customs authority in terms of
section 171; and

(b) paid on demand following such assessment, unless provided otherwise in the
applicable tax levying Act or payment of the tax is deferred in terms of the
applicable tax levying Act.

(2) Unless the applicable tax levying Act determines otherwise, the rate of tax
applicable to the goods is the rate applicable as at date of acceptance by the customs
authority of the regular clearance declaration.

Part 3
Simplified clearance and release of goods
Goods to which this Part may be applied

533. (1) Any goods falling within any of the following categories may be cleared and
released for home use or a customs procedure in accordance with this Part:

(8 Accompanied or unaccompanied baggage items that may in terms of section
480(2) or 485(2) be cleared for home use or a customs procedure in
accordance with this Part;

(b) means of transport that may in terms of—
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(i) section 270, 271 or 272 be cleared and released in accordance with this
Part for the temporary admission procedure or in terms of section 276,
277 or 278 for export under that procedure; or

(if) section 381, 382 or 383 be cleared and released in accordance with this
Part for the temporary export procedure or in terms of section 389, 390
or 391 for home use under that procedure; or

(c) any other category of goods as may be prescribed by rule, subject to

subsection (2).

(2) Goodsfalling within acategory of goods prescribed by rulein terms of subsection
(1)(c) may not be cleared and released in terms of this Part if—

(a) thecustomsvalue of the goods exceeds an amount determined by the Minister
by notice in the Gazette;

(b) thegoodsareliableinterms of atax levying Act to tax exceeding an amount
determined by the Minister by notice in the Gazette;

(c) thegoods consist of international postal articlesimported or exported through
the South African Post Office Limited;372 or

(d) excluded from this Part in terms of section 538(a).

(3) The customs authority may despite subsections (1) and (2) on good cause shown
allow any specific consignment of goods which does not fall within a category referred
to in subsection (1) or which is excluded in terms of subsection (2), to be cleared and
released in terms of this Part.

Application for simplified clearance

534. (1) The customs authority may, on application by a person entitled to submit a
clearance declaration to clear goods for home use or a specific customs procedure,373
allow that person—

(a) toclear the goods for home use or that customs procedure in accordance with
simplified clearance procedures as may be prescribed by rule; and

(b) to obtain release of the goods on acceptance by the customs authority of a
simplified clearance declaration or another document that may be used as a
clearance declaration in terms of such simplified clearance requirements.

(2) An application in terms of subsection (1)—

(8 may bein respect of—
(i) aspecific parcel, container or consignment of goods; or
(ii) aspecific class or kind or other category of goods to be cleared by the
relevant person during a specific period; and
(b) must be submitted to the customs authority in accordance with requirements
and within atimeframe as may be prescribed by rule read with sections 908
and 909: Provided that—
(i) submission within the applicable timeframe of a simplified clearance
declaration or another document referred to in subsection (1)(b) covering
a specific parcel, container or consignment of goods without first
obtaining the customs authority’s permission in terms of subsection (1),
may be regarded to be an application referred to in that subsection; and
(if) acceptance by the customs authority of the simplified clearance
declaration or other document may be regarded to be an approval of the
application.

(3) The customs authority may refuse an application in terms of subsection (1)—

(a) if approving the application may put the payment or collection of tax or
compliance with an applicable provision of this Act or atax levying Act at
risk; or

(b) on any other good ground.

(4) The requirement of prior application does not apply to a person clearing goods
referred to in section 533(1)(a) or (b), and such a person may—

372. Non-commercia international postal articlesimported or exported through the South African Post
Office Limited are in terms of sections 91(1)(i) and 95(1)(j) excluded from clearance requirements.
Other international postal articles imported or exported through the South African Post Office
Limited must be cleared in terms of Chapter 22.

373. See section 165.
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(@) summarily clear the goods for home use or the relevant customs procedureiin
accordance with the simplified clearance reguirements referred to in
subsection (1); and

(b) obtain release of the goods on acceptance by the customs authority of a
simplified clearance declaration or another document that may be used as a
clearance declaration in terms of such simplified clearance requirements.

Simplified clearance requirements

535. (1) Simplified clearance requirements that may be prescribed in terms of section
534(1) may—

(a) providefor the submission of simplified clearance declarations to clear goods
in terms of this Part;

(b) allow other documents to be submitted in lieu of clearance declarations to
clear goods in terms of this Part, including—

(i) any transport documents issued in respect of the goods;
(if) any supporting documents issued in respect of the goods; and
(iii) any other documents required to be submitted in respect of the goods to
the customs authority in terms of this Act;

(c) prescribe the minimum information such simplified clearance declarations or
other documents must contain;

(d) prescribe timeframes for the submission of such simplified clearance
declarations or other documents;

(e) prescribe the manner of submission of such simplified clearance declarations
or other documents;

() exempt persons clearing or goods cleared in terms of this Part from any
specific provisions of thisAct applicable to the clearance and rel ease of goods;
and

(g) prescribe any other relevant matters.

(2) Different simplified clearance requirements may be prescribed in terms of
subsection (1) for different categories of persons or goods.

Tax payable in respect of goods cleared in terms of this Part

536. (1) Any import or export tax payable on goods that are cleared in terms of this
Part for home use under Chapter 8 or for a customs procedure that renders the goods
subject to the payment of import or export tax must be—

(a) assessed when the simplified clearance declaration or other document that
may be used as aclearance declaration in respect of those goodsis accepted by
the customs authority in terms of section 171; and

(b) paid on demand following such assessment, unless provided otherwise in the
applicable tax levying Act or payment of the tax is deferred in terms of the
applicable tax levying Act.

(2) Unless the applicable tax levying Act determines otherwise, the rate of tax
applicable to the goods is the rate applicable as at the date of acceptance by the customs
authority of the simplified clearance declaration or other document.

Application of this Part to restricted and sectorally controlled goods

537. When applying this Part to—

(a) restricted goods, section 784 must be complied with when the simplified
clearance declaration or other document that may be used as a clearance
declaration is submitted to the customs authority; or

(b) sectoraly controlled goods, the application of this Part does not affect
compliance with section 794.
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Part 4
Other matters
Rules to facilitate implementation of this Chapter

538. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—
(a) that exclude any classor kind or other category of goods from the application
of any Part of this Chapter—
(i) if the application of that Part to such goods present undue risk to the
payment or collection of tax; or
(if) if such goods are not suitable for clearance and release in accordance
with that Part;
(b) prescribing forms, processes, requirements and timeframes for the submission
to the customs authority of applications in terms of this Chapter;
(c) designating the Customs Officesto which applicationsin terms of this Chapter
may be submitted in paper format; and
(d) prescribing for goods cleared in terms of this Chapter distinctive release
procedures and requirements that may modify, qualify or deviate from the
standard release procedures and requirements set out in Part 2 of Chapter 7.

Offences in terms of this Chapter

539. (1) A person clearing goodsin terms of an incomplete clearance declaration or a
provisional clearance declaration is guilty of an offence if that person contravenes or
fails to comply with section 526(1) or (2).

(2) A person who obtained release of goods in terms of section 530 is guilty of an
offence if that person—

(&) contravenes or fails to comply with a condition imposed in terms of section
530(4); or
(b) failsto comply with section 531.

CHAPTER 25
DAMAGED, DESTROYED, LOST OR UNACCOUNTED GOODS
Purpose and application of this Chapter

540. (1) The purpose of this Chapter is to determine—
(a) theproceduresto befollowed when goods not in free circul ation are damaged,
destroyed, lost or unaccounted for; and
(b) thetax and other conseguences when such goods are damaged, destroyed, lost
or unaccounted for.
(2) This Chapter does not apply to goodsthat have become damaged, destroyed or lost
or are unaccounted for—
(a) in astate warehouse operated by the Commissioner;
(b) in an excise warehouse;374 or
(c) whilst or after being imported or before or whilst being exported in
contravention of entry or exit requirements as set out in Part 2 of Chapter 2.375

374. The Excise Duty Act applies to goods damaged, destroyed, lost or unaccounted for in an excise
warehouse.

375. Section 42 applies to such goods whether or not damaged, destroyed, lost or unaccounted for in the
process.
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Part 1
Goods other than compensating products
Application of this Part

541. (1) This Part applies to all goods not in free circulation that have become
damaged, destroyed or lost or are unaccounted for, including—

(&) imported goods to which section 89 applies that were damaged, destroyed or
lost or became unaccounted for before the goods—

(i) are cleared as required by that section for home use or a customs
procedure; or
(if) were released for home use or a customs procedure;

(b) imported goods cleared for home use or a customs procedure in terms of
section 170 that were damaged, destroyed or lost or became unaccounted for
before the goods were released for home use or that customs procedure; and

(¢) goods under a customs procedure that were damaged, destroyed or lost or
became unaccounted for before the completion of the procedure.376

(2) This Part does not apply to—

(&) compensating products;377 or

(b) goods that were seized or confiscated or that were abandoned to the
Commissioner.378

Notification of goods damaged, destroyed, lost or unaccounted for

542. (1) The customs authority must within a period and in a manner as may be
prescribed by rule read with section 908, be notified if goods to which this Part applies
are damaged, destroyed, lost or unaccounted for.

(2) A notification referred to in subsection (1) must be submitted by the person—

(@ who was in physical control of the goods when the goods were damaged,
destroyed or logt, in the case of damaged, destroyed or lost goods; or

(b) who is responsible for the goods and discovered or was informed that the
goods are unaccounted for, in the case of goods unaccounted for.

(3) Subsection (2) does not prevent any of the following persons from submitting the
notification referred to in subsection (1):

(8) The person clearing the goods;37°

(b) thecustoms broker or other person who submitted the clearance declarationin
respect of the goods;

(c) theowner of the goods; or

(d) any other person who has a material interest in the goods.

(4) A notification referred to in subsection (1) must—

(a) identify the goods damaged, destroyed or lost or unaccounted for, in a manner
and by way of documents as may be prescribed by rule;

(b) indicate whether the goods have been cleared, and if so—
(i) whether for home use or a customs procedure; and
(ii) the number and date of the clearance declaration;

(c) dgiveadetailed account of how, when and where the goods became damaged,
destroyed, lost or unaccounted for;

(d) contain any other particulars as may be prescribed by rule; and

(e) beaccompanied by documentary proof referred to in section 544, 545, 546 or
547, as may be applicable.

376. As a customs procedure commences when goods are cleared for the procedure, this paragraph
covers all goods cleared for a customs procedure, including goods in free circulation cleared under
the export procedure for export. Apart from goods cleared for a customs procedure, goods that
automatically come under a custom procedure are also included here, such as means of transport
used in international trade and reusable transport equipment. See for instance sections 289 and 290.

377. See Part 2 of this Chapter for compensating products that become damaged, destroyed, lost or
unaccounted for.

378. See section 556 for seized, confiscated or abandoned goods that are damaged, destroyed or lost
or unaccounted for.

379. See section 166.
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Consequences of failure to notify

543. If the customs authority is not notified in accordance with section 542 of goods
to which this Part applies that were damaged, destroyed, lost or unaccounted for—

(a) any tax that was payable on the goods before they were damaged, destroyed,
lost or unaccounted for remains payable as if the goods were not damaged,
destroyed, lost or unaccounted for;

(b) no tax aready paid on the goods is refundable;

(c) section 92(1) must be applied to the goods, in the case of imported goods
damaged, destroyed, lost or unaccounted for before the goods were cleared in
accordance with sections 89 and 90 for home use or a customs procedure;

(d) section 112(1) must be applied to the goods, in the case of imported goods
damaged, destroyed, lost or unaccounted for whilst under a customs
procedure; and

(e) section 113(1) must be applied to the goods, in the case of goods damaged,
destroyed, lost or unaccounted for whilst under a customs procedure if the
goods were in free circulation when the goods came under that procedure.

Damaged goods

544. (1) A notification in terms of section 542 in relation to damaged goods must be
accompanied by documentary proof if the goods were damaged due to—

(a) anatura occurrence;

(b) an accident;

(c) ahosdtile act by athird party; or

(d) theinherent characteristics of the goods.

(2) If the customs authority accepts documentary proof submitted to it in terms of
subsection (1) that the goods were damaged due to a cause referred to in that
subsection—

(a) any existing clearance declaration submitted in respect of the goods must be—

(i) withdrawn, if all the goods covered by the declaration were damaged; or
(if) amended to exclude the damaged goods, if only part of the goods covered
by the declaration was damaged;

(b) anyimport or export tax payable but not yet paid on the goods by virtue of that
clearance falls away in respect of the damaged goods, unless provided
otherwise in the tax levying Act regulating that tax;

(c) any import or export tax already paid on the damaged goods by virtue of that
clearance may in accordance with the tax levying Act regulating that tax be
refunded to the person who paid the tax, unless provided otherwise in that
Act;380 and

(d) thedamaged goods must, in the case of imported goods, within atimeframe as
may be prescribed by rule read with sections 908 and 909—

(i) becleared for home use or a customs procedure as may be permissiblein
the circumstances;
(ii) be abandoned to the Commissioner in accordance with Chapter 26; or
(iii) at the expense of a person referred to in section 542(2) or (3) and under
customs supervision be exported from the Republic or destroyed.

(3) If damaged imported goods are cleared for home use or a customs procedure in
terms of subsection (2)(d)(i), any tax payable by a person on the damaged goods by
virtue of that clearance may be set off against any tax referred to in subsection (2)(c) that
is refundable to that person in terms of atax levying Act.

(4) The consequences set out in section 543 apply if—

(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1) that the goods were damaged due to a cause referred
to in that subsection; or

(b) no such documentary proof is submitted to the customs authority.

380. But see section 555.
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Destroyed goods

545. (1) A notification in terms of section 542 in relation to destroyed goods must be
accompanied by documentary proof if the goods were destroyed due to—

(&) anatura occurrence;

(b) an accident;

() ahostile act by athird party; or

(d) theinherent characteristics of the goods.

(2) If the customs authority accepts documentary proof submitted to it in terms of
subsection (1) that the goods were destroyed due to a cause referred to in that subsection
any—

(a) existing clearance declaration submitted in respect of the goods must be—

(i) withdrawn, if all the goods covered by the declaration were destroyed; or
(i) amended to exclude the destroyed goods, if only part of the goods
covered by the declaration was destroyed;

(b) import or export tax payable but not yet paid on the goods by virtue of that
clearance falls away in respect of the destroyed goods, unless provided
otherwise in the tax levying Act regulating that tax;

(c) import or export tax already paid on the destroyed goods by virtue of that
clearance may in accordance with the tax levying Act regulating that tax be
refunded to the person who paid the tax, unless provided otherwise in that
Act;38t and

(d) partsor materialsthat have been salvaged from the destroyed goods or that are
salvageable, must, in the case of imported goods, within a period prescribed
by rule read with sections 908 and 909—

(i) be cleared for home use or a customs procedure permissible in the
circumstances;
(ii) be abandoned to the Commissioner in accordance with Chapter 26; or
(iii) at the expense of a person referred to in section 542(2) or (3), and under
customs supervision, be exported from the Republic or destroyed.

(3) If any parts or materials that have been salvaged from the destroyed goods or that
are salvageable are cleared for home use or a customs procedure in terms of
subsection (2)(d)(i), any tax payable on the parts or materials by virtue of that clearance
may be set off against any tax referred to in subsection (2)(c) which is refundable in
terms of the applicable tax levying Act.

(4) The consequences set out in section 543 apply if—

(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1) that the goods were destroyed due to a cause referred
to in that subsection; or

(b) no such documentary proof is submitted to the customs authority.

Lost goods

546. (1) A notification in terms of section 542 in relation to lost goods must be
accompanied by documentary proof—
(a) if the goods were lost due to—
(i) anatural occurrence;

(if) an accident;
(iii) ahostile act by athird party; or
(iv) theinherent characteristics of the goods; and

(b) that the goods after having been lost due to an occurrence referred to in
paragraph (a) have not gone into home use.

(2) If the customs authority accepts documentary proof submitted to it in terms of
subsection (1) that the goods were lost due to a cause referred to in that subsection and
that the goods have not gone into home use—

(a) any existing clearance declaration submitted in respect of the goods must be—
(i) withdrawn, if all the goods covered by the declaration were lost; or
(i) amended to exclude the lost goods, if only part of the goods covered by
the declaration was lost;

381. But see section 555.
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(b) any import or export tax payable but not yet paid on the goods by virtue of that
clearancefalls away in respect of the lost goods, unless provided otherwisein
the tax levying Act regulating that tax; and

(c) any import or export tax already paid on the lost goods by virtue of that
clearance may in accordance with the tax levying Act regulating that tax be 5
refunded to the person who paid the tax, unless provided otherwise in that
Act.382

(3) The consequences set out in section 543 apply if—

(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1)— 10
(i) that the goods were lost due to a cause referred to in that subsection; or
(i) that the lost goods have not gone into home use; or

(b) no such documentary proof is submitted to the customs authority.

Goods unaccounted for

547. (1) A notification in terms of section 542 in relation to goods that are 15
unaccounted for must be accompanied by documentary proof if the shortfall in the goods
is due to—

(&) ashort shipment of the goods;

(b) an administrative error in any documents or records relating to the goods; or

(c) another justifiable cause as may be recognised by rule. 20

(2) If the customs authority accepts documentary proof submitted to it in terms of
subsection (1) that the goods are unaccounted for due to a cause referred to in that
subsection any—

(a) existing clearance declaration submitted in respect of the goods must be—

(i) withdrawn, if al the goods covered by the declaration are unaccounted 25
for; or

(if) amended to exclude the goods unaccounted for, if only part of the goods
covered by the declaration is unaccounted for;

(b) import or export tax payable but not yet paid on the goods by virtue of that
clearance falls away in respect of the goods unaccounted for, unless provided 30
otherwise in the tax levying Act regulating that tax; and

(c) import or export tax already paid on the goods unaccounted for by virtue of
that clearance may in accordance with the tax levying Act regulating that tax
be refunded to the person who paid the tax, unless provided otherwise in that
Act.383 35

(3) The consequences set out in section 543 apply if—

(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1) that the goods are unaccounted for due to a cause
referred to in that subsection; or

(b) no such documentary proof is submitted to the customs authority. 40

Part 2
Compensating products3s4
Application of this Part

548. (1) This Part applies to—

(a) compensating products obtained from the processing of goods under the 45
inward processing procedure3s that were damaged, destroyed or lost or
became unaccounted for before being exported from the Republic as inward
processed compensating products; and

382. But see section 555.

383. But see section 555.

384. Home use compensating products are excluded from this Part as such products once manufactured
are dlowed into free circulation without formalities. Accordingly, damage to, destruction or loss of
such compensating products as goods in free circulation has no tax implications.

385. See Chapter 18.
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(b) compensating products imported into the Republic under the outward
processing procedure3ss that were damaged, destroyed or lost or became
unaccounted for before being released for home use as outward processed
compensating products.

(2) This Part does not apply to compensating products referred to in subsection (1)
that were seized or confiscated or were abandoned to the Commissioner.387

Notification of compensating products damaged, destroyed, lost or unaccounted
for

549. (1) The customs authority must within a period and in a manner as may be
prescribed by rule read with section 908, be notified if compensating products to which
this Part applies are damaged, destroyed, lost or unaccounted for.

(2) A notification referred to in subsection (1) must be submitted—

(a) in the case of damaged, destroyed or lost compensating products, by the
person who was in physical control of the compensating products when they
were damaged, destroyed or lost; or

(b) in the case of compensating products unaccounted for, by—

(i) the licensee of the premises where the goods from which the compen-
sating products are obtained were processed; or

(if) the person who is responsible for the compensating products and who
discovered or was notified that the compensating products are unac-
counted for.

(3) Subsection (2) does not prevent any of the following persons to submit the
notification referred to in subsection (1):

(8) The person who initially cleared the goods from which the compensating
products were obtained for inward or outward processing;

(b) the customs broker who submitted the clearance declaration in respect of
those goods;

(c) the owner of the compensating products; or

(d) any other person who has a material interest in the compensating products.

(4) A notification referred to in subsection (1) must—

(a) identify the compensating products damaged, destroyed or lost or unac-
counted for, in a manner and by way of documents as may be prescribed by
rule;

(b) indicate whether the compensating products were under the inward or
outward processing procedure;

(c) statethe number and date of the clearance declaration of the goodsfrom which
the compensating products were obtained;

(d) give adetailed account of how, when and where the compensating products
became damaged, destroyed, lost or unaccounted for;

(e) contain any other particulars as may be prescribed by rule; and

(f) beaccompanied by documentary proof referred to in section 551, 552, 553 or
554, as may be applicable.

Consequences of failure to notify

550. If the customs authority is not notified in accordance with section 549 of
compensating products to which this Part applies that were damaged, destroyed or lost
or became unaccounted for—

(a) section 430(1)388 or 472,38 as may be appropriate, must be applied to the
goods from which the compensating products were obtained; and

(b) the compensating products must, in the case of compensating products under
the outward processing procedure, for tax purposes be regarded to be cleared
for home use under Chapter 8.3%

386. See Chapter 20.

387. See section 556 for seized, confiscated or abandoned goods that are damaged, destroyed or lost or
unaccounted for.

388. For compensating products under the inward processing procedure.

389. For compensating products under the outward processing procedure.

390. Section 154 applies if goods are regarded to be cleared for home use.
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Damaged compensating products

551. (1) A notification in terms of section 549 in relation to damaged compensating
products must be accompanied by documentary proof if the compensating products
were damaged due to—

(a) anatura occurrence;

(b) an accident;

() ahosdtile act by athird party; or

(d) theinherent characteristics of the compensating products.

(2) If the customs authority accepts documentary proof submitted to it in terms of
subsection (1) that the compensating products were damaged due to a cause referred to
in that subsection, the damaged compensating products—

(a) inthe case of compensating products under the inward processing procedure,
must—

(i) continue to be dealt with as inward processed compensating productsin
accordance with the inward processing procedure or be dealt with in
terms of section 424 as by-products or commercially valuable waste
obtained from the processing of goods under that procedure;

(ii) be abandoned to the Commissioner in accordance with Chapter 26; or

(iii) at the expense of a person referred to in section 549(2) or (3) be
destroyed under customs supervision; or
(b) inthe case of compensating products under the outward processing procedure,
must—

(i) continue to be dealt with as outward processed compensating products
obtained from the processing of goods under the outward processing
procedure;

(ii) be abandoned to the Commissioner in accordance with Chapter 26; or

(iii) at the expense of a person referred to in section 549(2) or (3) be
destroyed under customs supervision.

(3) The consequences set out in section 550 apply if—

(@) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1) that the compensating products were damaged due to

a cause referred to in that subsection; or

(b) no such documentary proof is submitted to the customs authority.

Destroyed compensating products

552. (1) A notification in terms of section 549 in relation to destroyed compensating
products must be accompanied by documentary proof if the compensating products
were destroyed due to—

(@) anatura occurrence;

(b) an accident;

(c) ahostile act by athird party; or

(d) theinherent characteristics of the compensating products.

(2) If the customs authority accepts documentary proof submitted to it in terms of
subsection (1) that the compensating products were destroyed due to a cause referred to
in that subsection whilst under—

(a) theinward processing procedure, any parts or materials that may have been
salvaged or are salvageable from the destroyed compensating products
must—

(i) be dealt with in terms of section 424 as by-products or commercially
valuable waste obtained from the processing of goods under the inward
processing procedure;391

(if) be abandoned to the Commissioner in accordance with Chapter 26; or

(iii) at the expense of a person referred to in section 549(2) or (3) be
destroyed under customs supervision; or

391. Section 424(1) provides for by-products or commercially valuable waste to be cleared and released
for export under the inward processing procedure as if the by-products or waste were inward
processed compensating products. Alternatively it could be allowed into free circulation in
accordance with section 424(2).
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(b) the outward processing procedure, any parts or materials that may have been
salvaged or are salvageable from the destroyed compensating products,
may—

(i) be cleared under the outward processing procedure for home use as
outward processed compensating products;
(ii) be abandoned to the Commissioner in accordance with Chapter 26; or
(iii) at the expense of a person referred to in section 549(2) or (3) be
destroyed under customs supervision.
(3) The consequences set out in section 550 apply if—

(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1) that the compensating products were destroyed due to
a cause referred to in that subsection; or

(b) no such documentary proof is submitted to the customs authority.

Lost compensating products

553. (1) A natification in terms of section 549 in relation to lost compensating
products must be accompanied by documentary proof—
(a) if the compensating products were lost due to—
(i) anatural occurrence;
(if) an accident;
(iii) ahostile act by athird party; or
(iv) theinherent characteristics of the compensating products; and
(b) that the compensating products after having been lost due to an occurrence
referred to in paragraph (a) have not gone into home use.
(2) The consequences set out in section 550 apply if—
(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1)—
(i) that the compensating productswerelost dueto acausereferred toin that
subsection; or
(if) that the lost compensating products have not gone into home use; or
(b) no such documentary proof is submitted to the customs authority.

Compensating products unaccounted for

554. (1) A notification in terms of section 549 in relation to compensating products
that are unaccounted for must be accompanied by documentary proof if the shortfall in
the compensating products was due to—

(a8 ashort shipment of the compensating products;

(b) an administrative error in any documents or records relating to the
compensating products,

(c) an erroneous calculation in the conversion of goods to compensating
products; or

(d) another justifiable cause as may be recognised by rule.

(2) The consequences set out in section 550 apply if—

(a) the customs authority refuses to accept documentary proof submitted to it in
terms of subsection (1) that the goods are unaccounted for due to a cause
referred to in that subsection; or

(b) no such documentary proof is submitted to the customs authority.

Part 3
Other matters

Tax waivers and refunds for goods damaged, destroyed, lost or unaccounted for not
applicable in certain circumstances

555. A provision of this Chapter which provides for tax on goodsto fall away or to be
refunded when goods are damaged, destroyed, lost or unaccounted for, does not apply if
in any specific case the beneficiary of such tax waiver or refund has received or is
entitled to receive insurance or other compensation in respect of such tax that has
become payable to the beneficiary as aresult of the fact that the goods were damaged,
destroyed, lost or unaccounted for.
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Seized, confiscated and abandoned goods damaged, destroyed, lost or unaccounted
for

556. (1) The customs authority must within a period and in a manner as may be
prescribed by rule be notified if goods that were seized or confiscated or goods that were
abandoned to the Commissioner are damaged, destroyed, lost or unaccounted for.

(2) A notification referred to in subsection (1) must be submitted—

(a) in the case of damaged, destroyed or lost goods, by the licensee who was in
physical control of the goods when the goods were damaged, destroyed or
lost; or

(b) in the case of goods unaccounted for, by the licensee responsible for the
goods.

(3) If goods that were seized, confiscated or abandoned are damaged, destroyed, lost
or unaccounted for—

(@) any tax that was outstanding on the goods before they were damaged,
destroyed, lost or unaccounted for remains payable as if the goods were not
damaged, destroyed, lost or unaccounted for; and

(b) no tax aready paid on the goods is refundable.

(4) The licensee referred to in subsection (2) is liable for the payment of any
outstanding import or export tax payable on seized, confiscated or abandoned goods—

(a) damaged, destroyed or lost whilst under that person’s physical control, unless
it is proved that the goods were damaged, destroyed or lost due to—

(i) anatural occurrence;
(if) an accident;
(iii) ahostile act by athird party; or
(iv) theinherent characteristics of the goods; or
(b) unaccounted for, unless it is proved that the goods are unaccounted for due
to—
(i) ashort shipment of the goods;
(if) anadministrative error in any documentsor recordsrelating to the goods;
or
(iii) another justifiable cause as may be recognised by rule.

(5) Subsection (4) does not affect the Commissioner’s right to recover any import or
export tax payable on seized, confiscated or abandoned goods that were damaged or
destroyed, from the proceeds of the sale of the damaged goods or any parts or materials
that may have been salvaged from the destroyed goods.

Wreck

557. (1) No person may without the permission of the customs authority remove any
wreck from whereit isfound or alter in quantity or quality such wreck unless necessary
for its preservation or safe-keeping.

(2) Any person in possession of any wreck must without delay—

(a) dive notice thereof to the nearest Customs Office; and
(b) if required to do so, deliver the wreck to the Commissioner.

(3) Subsection (2)(b) does not apply to the owner of the wreck or the duly authorised
agent of the owner.

(4) (a) Wreck consisting of goods that are not in free circulation must be dealt within
accordance with this Chapter to the extent as may be prescribed by rule.

(b) Wreck consisting of salvageable damaged or undamaged goods not in free
circulation must be dealt with in accordance with the provisions of thisAct applicableto
such goods.

Rules to facilitate implementation of this Chapter

558. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—
(a) prescribing documents that may be submitted to the customs authority to
prove the cause why goods were damaged, destroyed, lost or unaccounted for;
(b) prescribing any additional particulars a notification referred to in section 542
or 549 must contain;
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(c) prescribing procedures how wreck must be dealt with for purposes of thisAct
and a tax levying Act, whether the wreck consists of goods that are in free
circulation or not; and

(d) regulating the application of this Chapter to wreck consisting of goodsthat are
not in free circulation.

Offences in terms of this Chapter

559. (1) A person referred to in—
(a) section542(2) isguilty of an offenceif that person failsto comply with section
542(1) or (4);
(b) section549(2) isguilty of an offenceif that person failsto comply with section
549(1) or (4); or
(c) section556(2) isguilty of an offenceif that person failsto comply with section
556(1).
(2) A person is guilty of an offence if that person contravenes section 557(1) or fails
to comply with section 557(2).

CHAPTER 26

ABANDONMENT OF GOODS TO COMMISSIONER AND DESTRUCTION
OF GOODS UNDER CUSTOMS SUPERVISION

Purpose and application of this Chapter

560. (1) The purpose of this Chapter isto provide for—
(a) the voluntary abandonment of goods that are not in free circulation to the
Commissioner; and
(b) the destruction of goods under customs supervision.
(2) This Chapter does not apply to prohibited, restricted, sectorally controlled and
counterfeit goods, and such goods must be dealt with in accordance with Chapters 35
and 36, as may be appropriate.

Part 1
Abandonment of goods to Commissioner
Goods that may be abandoned to Commissioner

561. The owner of goods that are not in free circulation, or another person authorised
to act on behalf of the owner, may by agreement with the Commissioner abandon the
goods to the Commissioner—

(a) if the goods were damaged and the owner elects not to obtain release of the
damaged goods for home use or a customs procedure;

(b) if the goods consist of parts or materials salvaged from goods that were
destroyed and the owner elects not to obtain release of the parts or materials
for home use or a customs procedure;

(c) if the value of the goods to the owner does not justify the cost of obtaining
release of the goods for home use or a customs procedure; or

(d) where a provision of this Act or a tax levying Act provides for the
abandonment of the goods to the Commissioner.

Application to abandon goods to Commissioner

562. (1) The owner of goods that are not in free circulation or another person
authorised to act on behalf of the owner may apply to the customs authority to abandon
the goods to the Commissioner.

(2) An application to abandon goods to the Commissioner must—

(a) identify the goods in sufficient detail;

(b) state the reason for the abandonment;

(¢) indemnify the Commissioner against any claim in respect of the abandoned
goods by another person;

(d) contain an undertaking to pay any cost relating to—
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(i) theremova of the goodsto a state warehouse or other place of security;
and
(if) the storage of the goods; and
(e) reflect any other information as may be prescribed by rule.
(3) Application in terms of this section may be made, as may be appropriate, at any
time before the goods are—
(a) released for home use;
(b) processed; or
(c) exported from the Republic.

Consideration of applications

563. The customs authority must consider an application to abandon goods to the
Commissioner, and may—
(a) approve the application if abandonment is in the best interest of the state; or
(b) refuse the application.

Abandonment notices

564. (1) If an application to abandon goods to the Commissioner is approved, the
customs authority must issue a notice of abandonment to—
(a) the person who lodged the application; and
(b) the person who isin physical control of the goods.
(2) A notice of abandonment must—
(a) identify the abandoned goods in sufficient detail;
(b) state the date on which the goods were abandoned to the Commissioner; and
(c) contain any other particulars as may be prescribed by rule.

Consequences of abandonment

565. Upon issuing a notice of abandonment referred to in section 564—

(a) any clearance declaration submitted in respect of the goods must be —

(i) withdrawn, if all the goods covered by the declaration are abandoned; or
(i) amended to exclude the abandoned goods, if only part of the goods
covered by the declaration is abandoned;

(b) any import or export tax payable but not yet paid on the goods by virtue of that
clearance fals away unless provided otherwise in the tax levying Act
regulating that tax; and

(c) the goods must—

(i) beremoved to astate warehouse or other place of security determined by
the customs authority; and
(ii) be dedlt with in terms of Chapter 27.

Consequences of refusal for goods to be abandoned

566. If an application to abandon goods to the Commissioner isrefused, and the goods
are not cleared and released for home use or a customs procedure in accordance with the
requirements regulating the clearance and release of goods for home use or a customs
procedure, the goods must at the cost of the owner or importer of the goods and under
supervision of the customs authority be destroyed or exported from the Republic.

Part 2
Destruction of goods under customs supervision
Application to destroy goods

567. (1) The owner of goods that are not in free circulation or another person
authorised to act on behalf of the owner may, instead of abandoning the goods to the
Commissioner, apply to the customs authority to destroy the goods under customs
supervision.

(2) Section 562(2) and 563 apply with any necessary changes as the context may
require in respect of an application referred to in subsection (1).
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(3) If an application referred to in subsection (1) is granted, the goods must be
destroyed under customs supervision in accordance with regquirements as may be
prescribed by rule or as the customs authority may determine in any specific case.

(4) (a) If the owner of goods destroyed in terms of this section intends to utilise any
waste or scrap remaining after the destruction of the goods, such waste or scrap must, if
derived from imported goods, be cleared for home use under Chapter 8 or apermissible
customs procedure, within atimeframe as may be prescribed by rule read with sections
908 or 909.

(b) Such waste or scrap must for purposes of thisAct and payment of any import tax
be regarded to have been imported at the time it is cleared for home use or a customs
procedure.

CHAPTER 27
STATE WAREHOUSES
Part 1
I ntroductory provisions
Purpose and application of this Chapter

568. (1) The purpose of this Chapter is to provide for—
(a) goods to be secured in state warehouses or other places—
(i) if thosegoodsaredealt withinbreach of thisAct, atax levying Act or any
other applicable legisation; or
(i) if thisis necessary for the enforcement of thisAct, atax levying Act or
any other applicable legidation; and
(b) the handling, storage and disposal of goods so secured.
(2) This Chapter applies to any goods that are subject to customs control.

Designation and licensing of premises as state warehouses

569. The Commissioner may—
(a) designate afacility as a state warehouse to be operated by the Commissioner
in accordance with this Act; or
(b) licence any premises in terms of Chapter 29 as a state warehouse to be
operated by the licensee in accordance with this Act and any conditions
subject to which the premises were licensed.

Part 2
Removal of goods to and securing goods in state warehouses
Removal of goods to state warehouses

570. (1) A licensee who isin physical control of goods—
(a) imported into the Republic must remove the goods to a state warehouse
determined in terms of subsection (3)—
(i) if section 89 appliesto those goods and section 90(1) or (3) has not been
complied with in respect of those goods; or
(if) if those goods fall within a category of goods referred to in section
91(1)(e), (g) or (h) and the goods are not claimed within a timeframe as
may be prescribed by rule after the goods have been off-loaded; or
(b) to be exported from the Republic must remove those goods to a state
warehouse determined in terms of subsection (3) if section 94(1)(a), (b) or (¢)
appliesto those goods and the goods are delivered to a cargo terminal without
any clearance declaration having been submitted to clear the goods for
export.392

392. Other goods to which section 93 applies and which were not cleared in accordance with section 94
may be removed to a state warehouse if customs so direct in terms of section 570(2).
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(2) The customs authority may at any time direct a licensee or any other person in
physical control of goods to remove those goods to a state warehouse determined in
terms of subsection (3) if those goods—

(@) were dealt with in breach of thisAct or atax levying Act;

(b) aresubject to alien in terms of—
(i) section 704 of thisAct; or
(if) atax levying Act;3%

(c) aredetained, seized or confiscated in terms of Chapter 34 or 35;394

(d) were abandoned to the Commissioner; or

(e) for any other reason are required to be secured to ensure compliance with this
Act or atax levying Act or any other legislation applicable to the goods.

(3) The customs authority may for the purpose of subsection (1) or (2) determine the
state warehouse to which goods must be removed in terms of that subsection.

(4) The customs authority must submit a copy of any direction issued in terms of
subsection (2) to the customs officer or licensee in charge of the state warehouse to
which the goods are to be removed.

(5) When goods are delivered to a licensed state warehouse in compliance with
subsection (1) or adirection issued in terms of subsection (2)—

() the carrier that transported the goods to that state warehouse must notify the
customs authority of the delivery; and

(b) thelicensee of that warehouse must notify the customs authority of the receipt
of the goods.

(6) This section must be read subject to section 580.

Submission of removal notices

571. (1) Before removing goods to a state warehouse in compliance with
section 570(1) or in compliance with a direction issued in terms of section 570(2), the
person who must remove the goods must submit a notice of removal of the goods
containing such information as may be prescribed by rule, to—

(a) the customs officer in charge of the state warehouse, if that warehouse is
operated by the Commissioner; or

(b) the licensee of the state warehouse, if that warehouse is a licensed state
warehouse.

(2) A notice referred to in subsection (1) must be accompanied by al supporting
documents concerning those goods which are in the possession of the person who must
remove the goods.

Failure to remove goods to state warehouses

572. If aperson fails to comply with section 570(1) or a direction issued in terms of
section 570(2) to remove goods to a state warehouse, the customs authority may remove
the goods at the risk and expense of that person to a state warehouse.

Recovery of expenses for removal of goods to state warehouses

573. A person referred to in section 570(1) or (2) may recover any expenses incurred
in removing goods to a state warehouse in terms of that section or to compensate the
Commissioner in terms of section 572, from—

(a) theimporter or exporter, or the owner, of the goods;

(b) the registered agent in the Republic of the importer, exporter or owner, if the
importer, exporter or owner is not located in the Republic; or

(c) the proceeds of the sale of the goods in accordance with section 595.

393. See Part 4 of Chapter 3 of the Customs Duty Act.

394. Counterfeit goods detained in terms of Chapter 36 must in terms of section 814(3)(a) be removed to
a counterfeit depot in terms of the Counterfeit Goods Act. However, section 570(2)(c) above will
apply if the counterfeit goods were detained in terms of section 756.
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Redirection of goods

574. No person may, without the permission of the customs authority, redirect goods
towhich section 570(1) or adirection issued in terms of section 570(2) appliesto aplace
other than a state warehouse determined in terms of section 570(3).

Charges for goods in state warehouses 5

575. (1) The Commissioner may by rule determine for goods stored in a state

warehouse—
(a) state warehouse rent at a rate fixed by the Commissioner; and
(b) additional charges for goods which require specia care or treatment.
(2) State warehouse rent and additional charges determined in terms of subsection (1) 10
are—
(a) payable by persons prescribed by rule; and
(b) payable to—
(i) the Commissioner, in the case of a state warehouse operated by the
Commissioner; or 15
(ii) the licensee of the state warehouse, in the case of a licensed state
warehouse.

(3) If the goods are sold in terms of section 592 or 593 any amount outstanding at the
date of sale may be recovered from the proceeds of the sale in accordance with section
595. 20

(4) The Commissioner may when justified by specia circumstances exclude any
specific goods or category of goods from state warehouse rent or additional charges.

Accounting

576. (1) The customs officer or licensee in charge of a state warehouse must—
(@) keep record of— 25
(i) all goods received in and removed from the state warehouse; and
(ii) al goodsthat areintermsof section 580(3) required to berecordedin the
accounting records of that state warehouse;
(b) perform monthly stock checks; and
(c) perform such other accounting tasksas may be prescribed by ruleor stipulated 30
in the licensee's licence agreement.
(2) A record in terms of subsection (1)(a) must be kept in such a manner and format
and must contain such information as may be prescribe by rule.3%

Reporting by licensee of state warehouses

577. (1) The licensee of a state warehouse must within three working days after the 35
end of each month or within any extension of that period in terms of section 908, submit
to the customs authority a report for that month in connection with all goods in that
warehouse.
(2) A report in terms of subsection (1) must contain such information as may be
prescribed by rule, including information concerning— 40
(a) all goods received in the state warehouse during the reporting period,;
(b) all goods removed from the state warehouse during the reporting period;
(c) any goods damaged, destroyed or lost during the reporting period;
(d) any goods unaccounted for as at the end of the reporting period; and
(e) any surplus goods as at the end of the reporting period. 45

Responsibilities of licensees of licensed state warehouses
578. The licensee of a licensed state warehouse to which goods were removed in

termsof section 570(1) or (2) must take all reasonable stepsto safeguard the goodsinthe
warehouse against damage, destruction or loss.

395. Own computerised system for record keeping purposes is permissible in terms of section 919.
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Risks in connection with goods removed to or stored in state warehouses

579. The importer or exporter, or the owner, of goods removed to or kept in a state
warehouse, or, if the importer, exporter or owner is not located in the Republic, the
registered agent in the Republic of that importer, exporter or owner, carries the risk for
any damage to or destruction or loss of —

(a) those goods that may—
(i) occur whilst those goods are removed to, within or from the warehouse,
or stored in the warehouse; or
(if) be caused by the handling or opening of any package or container in
which those goods are contained, or the inspection of the contents, by a
customs officer at the warehouse; or
(b) any other property that may be caused by—
(i) the removal of those goods to, within or from the warehouse, or the
storage of those goods in the warehouse; or
(ii) the handling or opening of any package or container in which those
goods are contained, or the inspection of the contents, by a customs
officer at the warehouse.

Part 3

Retention of goods at or removal of goods to licensed premises other than
state warehouses

Direction or authorisation for goods to be retained at or removed to licensed
premises other than state warehouse

580. (1) If a condition for the removal of goods to a state warehouse in terms of
section 570(1) or (2) exists, the customs authority may direct or authorise the licensee or
other person in physical control of those goods, instead of removing the goodsto a state
warehouse in terms of that section—

(a) to retain the goods for a specific period on the premises where they are
currently located, provided those premises are licensed premises; or

(b) to remove the goods to any licensed premises determined by the customs
authority.

(2) Except where clearly inappropriate, the provisions of this Act relating to state
warehouses apply to any licensed premises where goods are retained or to which goods
are removed in terms of subsection (1) as if those premises were a licensed state
warehouse.

(3) Goods retained at or removed to any licensed premises in terms of subsection (1)
must for accounting purposes be recorded in the accounting records of a state warehouse
operated by the Commissioner, as may be determined by the customs authority.

(4) The customs authority must give notice to the licensee of the licensed premises
where the goods are retained or to which the goods were removed that —

(a) subsection (2) applies to those premises for as long as the goods remain on
those premises,

(b) the goods must be kept secured on those premises as if the goods were in a
state warehouse; and

(c) thegoodsarefor accounting purposes recorded in the accounting records of a
state warehouse specified in the notice.

(5) A copy of the notice referred to in subsection (4) must be submitted to the customs
officer in charge of the state warehouse determined in terms of subsection (3).

(6) When goods are delivered to licensed premises in compliance with a direction
issued in terms of subsection (1)(b)—

(a) the carrier that transported the goods to those premises must notify the
customs authority of the delivery; and

(b) thelicensee of those premises must notify the customs authority of the receipt
of the goods.
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Submission of removal notices

581. Before removing goodsin terms of adirection or authorisation issued in terms of
section 580(1)(b) to any licensed premises specified in the direction or authorisation, the
person who must remove the goods must submit—

(a) a notice of removal of the goods containing such information as may be
prescribed by rule, to the licensee of the premises to which those goods are to
be removed; and

(b) acopy of that notice together with all supporting documents concerning those
goods which are in the possession of that person to the state warehouse
determined in terms of section 580(3).

Failure to remove goods

582. If aperson to whom adirection or authorisation hasin terms of section 580(1)(b)
been issued fails to give effect to the direction or authorisation to remove the goods to
the licensed premises specified in the direction or authorisation, the customs authority
may remove those goods at the risk and expense of that person to those premises.

Recovery of expenses for removal of goods

583. A person to whom a direction or authorisation hasin terms of section 580(1)(b)
been issued may recover any expenses incurred in removing the goods to the licensed
premises specified in the direction or authorisation or to compensate the Commissioner
in terms of section 582, from—

(a) theimporter or exporter, or the owner, of the goods,

(b) theregistered agent in the Republic of the importer, exporter or owner, if the
importer, exporter or owner is not located in the Republic; or

(c) the proceeds of the sale of goods in accordance with section 595.

Redirection of goods

584. No person may, without the permission of the customs authority—

(&) redirect goodsto which adirection or authorisation issued in terms of section
580(1)(b) applies, to a place other than the licensed premises specified in the
direction or authorisation; or

(b) remove goods from the premises where the goods are retained or to which
they were removed in terms of section 580(1)(a) or (b).

Charges for goods stored at premises specified in direction or authorisation

585. (1) The Commissioner may by rule regulate storage fees for goods stored at
licensed premises where the goods are retained or to which the goods were removed in
terms of this Part.

(2) Storage fees determined in terms of subsection (1) are—

(a) payable by persons prescribed by rule; and
(b) payable to the licensee of the premises where the goods are retained or to
which the goods were removed.

(3) If the goods are sold in terms of section 592 or 593 any amount outstanding at the
date of sale may be recovered by the person referred to in subsection (2)(b) from the
proceeds of the sale in accordance with section 595.

(4) The Commissioner may when justified by special circumstances exclude any
specific goods or category of goods from storage fees.

Responsibilities of licensee of premises where goods are kept
586. The licensee of premises where goods are retained or to which goods were

removed in terms of a direction or authorisation issued in terms of section 580(1), must
take all reasonable steps to safeguard the goods against damage, destruction or 10ss.
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Risks in connection with goods

587. Theimporter or exporter, or the owner, of goods retained at, removed to or kept
on licensed premises in terms of a direction or authorisation issued in terms of section
580(1), or, if the importer, exporter or owner is not located in the Republic, the
registered agent in the Republic of that importer, exporter or owner, carries the risk for
any damage to or destruction or loss of —

(a) those goods that may—
(i) occur whilst those goods are removed to, within or from those premises,
or stored on those premises; or
(i) be caused by the handling or opening of any package or container in
which those goods are contained, or the inspection of the contents, by a
customs officer at those premises; or
(b) any other property that may be caused by—
(i) the remova of those goods to, within or from those premises, or the
storage of those goods on those premises; or
(if) the handling or opening of any package or container in which those
goods are contained, or the inspection of the contents, by a customs
officer at those premises.

Part 4
Disposal of goodsin or accounted for in state warehouses
Application of this Part

588. This Part applies to al goods in a state warehouse or accounted for in a state
warehouse in terms of section 580(3), excluding—
(a) prohibited goods to be disposed of in terms of section 781 or 782;
(b) restricted goods to be disposed of in terms of section 790 or 791;
(c) sectoraly controlled goods to be disposed of in terms of section 799; and
(d) goods subject to alien in terms of —
(i) section 704; or
(if) atax levying Act.39%

Publication of lists of goods to which this Part applies

589. (1) The customs authority must—
(@) compile alist as at a date determined by it of all goods to which this Part
applies—
(i) in each state warehouse; or
(if) accounted for in each state warehouse in terms of section 580(3); and
(b) publish thelist, in such a manner as may be determined by it.
(2) A list referred to in subsection (1) must contain in respect of each lot—

(a) adescription of the goods;

(b) the quantity;

() any marks and identification numbers on the goods;

(d) the name of the carrier who transported the goods;

(e) thetransport document number of the goods;

(f) the date of arrival, in the case of imported goods, or intended export, in the
case of goods to be exported;

(g) the name of the customs broker or other person who submitted a clearance
declaration in respect of the goods, if any;

(h) the name of the state warehouse where the goods are kept, or in the case of
goods retained at or removed to other premisesin terms of section 580(1), the
physical address of those premises; and

(i) any other information as may be determined by the customs authority.

(3) The publication of alist in terms of subsection (1)(b) serves as public notification
that the goods on the list—

396. See for instance Part 4 of Chapter 3 of the Customs Duty Act.
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(a) may besoldinterms of section 592, if the goods are not reclaimed in terms of
section 590 within the period referred to in that section;

(b) may be sold or may aready have been sold in terms of section 593, if that
section applies to the goods; or

(c) may otherwise be disposed of or may aready have been disposed of in terms
of section 596, if that section applies to the goods.

Reclaiming of goods in or accounted for in state warehouses

590. (1) A person entitled to goods in or accounted for in a state warehouse may,
within atimeframe as may be prescribed by rule from the date of publication of the list
reflecting those goods, read with sections 908 and 909, reclaim those goods—

(@) inthe case of imported goods that have not been cleared for home use or a
customs procedure, by submitting a clearance declaration to clear the goods
for home use or a permissible customs procedure;

(b) in the case of imported goods under a customs procedure, by—

(i) amending in accordance with section 174 the clearance declaration
submitted in respect of the goods, to any extent necessary to secure
release of the goods for that customs procedure;

(ii) replacing in accordance with section 97 any clearance declaration
submitted in respect of the goods with a new clearance declaration to
clear the goodsfor another customs procedure or for home use, as may be
permissible in the circumstances; or

(iii) complying with any other requirement of this Act or a tax levying Act
necessary to obtain possession of the goods;

(c) inthe case of goods that were in free circulation destined for export but that
have not been cleared for export, by submitting a clearance declaration to
clear the goods for export;

(d) in the case of goods cleared for export that were in free circulation before
cleared for export, by—

(i) amending in accordance with section 174 the clearance declaration
submitted in respect of the goods, to any extent necessary to secure
release of the goods for export;

(i) withdrawing the clearance declaration for export; or

(iii) complying with any other requirement of this Act or a tax levying Act
necessary to obtain possession of the goods;

(e) in the case of goods manufactured in the Republic to which the Excise Duty
Act applies, by complying with the requirements of that Act necessary to
obtain possession of the goods; or

(H inthe case of goods of a category not referred to in paragraph (a), (b), (c), (d)
or (e), by complying with any requirements as may be prescribed by rule for
that category of goods.

(2) Subsection (1) does not apply in respect of goods that—

(a) areor have been dealt with in terms of section 593;

(b) bhave been abandoned to the Commissioner;

(c) have been seized or confiscated; or

(d) that are to be destroyed.

Removal of reclaimed goods

591. (1) If the customs authority releases goods reclaimed in terms of section 590(1)
for home use or a customs procedure or otherwise approves the reclaim, the goods must
be removed from the state warehouse or other premises where the goods are kept within
atimeframe as may be prescribed by rule from the date of release or approval.

(2) No goods may be removed in terms of subsection (1) unless all claimsreferred to
in section 595(1)(a) to (g) as may be applicable to the goods have been paid.

Sale of goods

592. (1) The customs authority may sell goods reflected in alist published in terms of
section 589(1)(b)—
(a) if the goods were not reclaimed in terms of section 590(1) within the period
applicable to the goods;
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(b) if the goods were reclaimed but release of the goods for home use or the
required customs procedure was refused?®” or the reclaim was otherwise not
approved;

(c) if section 591 applies to the goods and the goods are not removed from the
state warehouse or premises where the goods are kept within the period
applicable to the goods; or

(d) if the goods are confiscated or abandoned goods.

(2) Imported goods sold in terms of this section are excluded from section 89 and
those goods may be alowed into free circulation without clearance for home use,
subject to section 599.

(3) Subsection (1) does not—

(a) prevent goods from being dealt with in accordance with section 593; or

(b) apply to goods of a kind referred to in section 596(2)(b) or (c).

Urgent sales

593. (1) The customs authority may sell immediately goods that are not of a kind
referred to in section 596(2)(b) or (c)—
(a) if those goods are of a perishable or dangerous nature; or
(b) if adelay in the sale of the goods would result in diminishing proceeds that
would not be sufficient to cover claimsreferred to in section 595(1)(a) to (g),
as may be applicable to the goods.
(2) Imported goods sold in terms of this section are excluded from section 89 and
those goods may be alowed into free circulation without clearance for home use,
subject to section 599.

Manner of sale

594. (1) Goods may be sold in terms of section 592 or 593 in any manner determined
by the Commissioner, which may include a sale—
(a) by public auction;
(b) by public or closed tender; or
(c) out of hand, when appropriate.
(2) Dutiable imported goods confiscated in terms of section 766 may be sold in terms
of subsection (1) only above a price set by the Commissioner at alevel that would not
undermine the local production of goods of the relevant kind.

Application of proceeds of sales

595. (1) The proceeds of the sale of goods in terms of section 592 or 593 must be
applied to pay the following claimsin the order of preference as indicated below:

(8) Any tax, interest or administrative penalty payable on the goods in terms of
thisAct or atax levying Act;

(b) any expensesincurred by the Commissioner in connection with the goods and
any amounts payable in terms of section 575(2) to the Commissioner in
connection with the goods;

(c) any amounts payable in terms of —

(i) section 575(2) to the licensee of alicensed state warehouse in connection
with the goods, if the goods were kept in alicensed state warehouse; or

(if) section 585(2) to the licensee of premises where the goods were kept, if
the goods were retained at or removed to such premises in terms of
section 580(1);

(d) any charges payable to a seaport, airport or railway authority in connection
with the goods;

(e) any charges payablein connection with the goodsto a carrier or licensee of a
customs controlled area;

() any expenses payable to a person in terms of section 573 or 583; and

(g) any freight and salvage as provided for in section 16 of the Wreck and Salvage
Act, 1996 (Act No. 94 of 1996).

397. See sections 99 and 100 and other provisions regulating the release of goods.
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(2) Any surplus remaining after al claimsin terms of subsection (1) have been met,
must on written application by the owner of the goods be paid to the owner: Provided
that—

() the application is supported by proof of ownership of the goods; and
(b) isreceived by the Commissioner within three years of the date of sale of the
goods.

(3) Subsection (2) does not apply to confiscated or abandoned goods, and any surplus
remaining after all claims in terms of subsection (1) have been met accrues to the
National Revenue Fund.

Disposal of goods otherwise than by sales

596. (1) The Commissioner isnot bound to sell goodsreferred to in section 592 or 593
and may, subject to subsection (3), instead of selling the goods dispose of the goodsin
any appropriate manner, including by—

(a) donating the goods for welfare purposes,

(b) appropriating the goods to an organ of state, including SARS, for use by that
organ of state;

(c) making the goods available as humanitarian aid to communities in the
Republic or to another country; and

(d) destroying the goods.

(2) Subsection (1) must be applied, as may be appropriate in the circumstances, to—

(a) unsold goods if efforts to sell the goods have been fruitless;

(b) goods that cannot economically be sold having regard to the nature or
condition of the goods; or

(c) goods that pose arisk to public safety, health or morals.

(3) Dutiable imported goods confiscated in terms of section 766 may be disposed of
in terms of subsection (1) only in away that would not undermine the local production
of goods of that kind.

(4) Goods disposed of in terms of subsection (1) may be removed from the state
warehouse or premises where the goods are kept as the customs authority may direct.

(5) Disposal of goodsin terms of subsection (1) does not affect the liability of aperson
responsible in terms of this Act or atax levying Act for paying any tax, expenses or
charges in respect of the goods.

(6) Imported goods disposed of in terms of this section are excluded from section 89
and those goods may be allowed into free circulation without clearance for home use.

Non-compliance with sales conditions

597. If the purchaser of goods sold in terms of section 592 or 593 failsto comply with
any condition subject to which the goods were sold within a timeframe as may be
prescribed by rule from the date of sale, read with sections 908 and 909—

(a) the sale becomes null and void;

(b) any amounts paid by the purchaser less expenses incurred with the sale,
storage and handling of the goods may be refunded to the purchaser, but the
Commissioner is not bound to refund such amounts; and

(c) the goods may be resold or section 596 may be applied to the goods.

Removal of goods following sale of goods

598. (1) Goods sold in terms of section 592 or 593 must be removed from the
state warehouse or premises where the goods are kept, provided that—

(a) the purchase price has been paid; and

(b) the conditions of sale have been complied with.

(2) If the goods are not removed within atimeframe as may be prescribed by rulefrom
the date of sale of the goods, read with sections 908 and 909—

(a) the purchaser becomesliable from that date for any amounts payable in terms
of section 575(1)(a) and (b) or 585(1) and may not remove the goods unless
those amounts are paid; or

(b) the customs authority may direct that section 597 be applied to the goods.
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Tax consequences of goods sold or otherwise disposed of in terms of this Part

599. Goods sold in terms of section 592 or 593 must for tax purposes—

(&) in the case of imported goods, regarded to be cleared for home use under
Chapter 8 insofar asthe goods are not already in terms of another provision of
this Act regarded to be cleared for home use under that Chapter; or

(b) in the case of goods that were in free circulation before being removed to or
accounted for in a state warehouse, regarded to have reverted to free
circulation insofar as the goods are not already in terms of another provision
of thisAct regarded to have reverted to free circulation.

Part 5
Other matters
Rules to facilitate implementation of this Chapter

600. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) the manner in which goods removed to a state warehouse, or retained at or
removed to any licensed premises, must be kept, marked, labelled or
otherwise dealt with; and

(b) the conditions on which such goods are kept or otherwise dealt with.

Offences in terms of this Chapter

601. (1) A person is guilty of an offence if that person—
(a) contravenes section 574 or 584(a) or (b); or
(b) failstocomply with section 570(1)(a) or (b), 571(1) or (2) or adirection of the
customs authority issued in terms of section 570(2) or 580(1).
(2) The licensee of a state warehouse is guilty of an offence if that licensee fails to
comply with section 576(1) or (2), 577(1) or 578.
(3) A person—
(a) who must remove goodsin terms of adirection or authorisation is guilty of an
offence if that person fails to comply with section 581; or
(b) in charge of premises where goods are kept in terms of a direction or
authorisation issued in terms of section 580(1) is guilty of an offence if that
person fails to comply with section 586.
(4) A person entitled to goods that have been removed to a state warehouse is guilty
of an offence if that person fails to comply with section 591(1).
(5) An offence referred to in subsection (1)(a) is a Category 1 offence.

CHAPTER 28
REGISTRATION
Part 1
I ntroductory provisions
Purpose of this Chapter

602. The purpose of this Chapter is to provide for the registration of —

(a) importers and exporter of goods;

(b) persons acquiring ownership of goods whilst the goods are under a customs
procedure;

() persons representing in the Republic importers, exporters, carriers and
persons referred to in paragraph (b) not located in the Republic;

(d) persons submitting electronically to the customs authority any declarations,
reports, statements, returns, notices, applications, requests or other documents
or communications in terms of thisAct or atax levying Act; and

(e) any personsinvolvedinany other activities prescribed by rule and required by
the Commissioner to register in terms of this Chapter.

10

15

20

25

30

35

40

45

50



243

Registration of importers and exporters

603. (1) A person who is an importer or exporter as defined in section 1 may be
registered in terms of this Chapter as an importer or exporter, respectively.
(2) No goods may be imported into or exported from the Republic unless the person
importing or exporting the goods—
(a) isregistered in terms of this Chapter as an importer or exporter; and
(b) if that person is not located in the Republic,398 is represented in the Republic
by aregistered agent located in the Republic.
(3) Subsection (2) does not apply to—
(a) aperson importing or exporting goods that are not required to be cleared in
terms of thisAct;3% or
(b) any other category of persons exempted by rule from subsection (2).

Registration of persons acquiring ownership of goods whilst under customs
procedure

604. No person may acquire ownership of goods whilst those goods are under a
customs procedure unless that person—
() isregistered in terms of this Chapter; and
(b) if that person is not located in the Republic,40 is represented in the Republic
by aregistered agent located in the Republic.

Registration of agents for persons not located in Republic

605. (1) No person may for purposes of this Act or a tax levying Act act as the
representative in the Republic of an importer, exporter, carrier or person referred to in
section 604 who is not located in the Republict unless that person is registered as an
agent.

(2) No person may in terms of subsection (1) be registered as an agent unless that
person is located in the Republic.

Registration of electronic users

606. (1) No person may, either personaly or through a person who is a registered
electronic user, submit to the customs authority electronically any declaration, report,
statement, return, notice, application, request or other document or communication that
may or must be submitted to the customs authority in terms of thisAct or atax levying
Act unless that person is registered as an electronic user.

(2) Subsection (1) does not apply in respect of the eectronic submission of an
application for registration as an electronic user.

Registration of other categories of persons

607. The Commissioner may by rule require any other category of personsinvolved
in any activity regulated by this Act or the Customs Duty Act not included in sections
603 to 606, to register in terms of this Chapter.

Part 2
Procedure for registration applications
General requirements

608. An application for registration must—
(a) bemadeto the customs authority in the form and format as may be prescribed
by rule;402

398. See section 1(3)(a).
399. See sections 91 and 95.
400. See section 1(3)(a).
401. See section 1(3)(a).
402. See section 906.
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(b) contain the information as may be required by rule;

(c) besigned by the applicant;

(d) be accompanied or supported by such documents and information as may be
prescribed by rule; and

(e) be submitted to any Customs Office or transmitted to the customs authority
electronically in accordance with section 913.

Consideration and decision of applications

609. (1) The customs authority—
(@) may request the applicant to submit any additional information before
considering the application; and
(b) must grant the application unless section 610 applies and the application is
refused on a ground set out in that section.
(2) After the customs authority has reached a decision on an application, the customs
authority must—
(a) notify the applicant of the decision;43 and
(b) in the notification—
(i) givereasonsfor the decision to the applicant, if the application has been
refused; and
(i) draw the attention of the applicant to the fact that an appeal may interms
of Chapter 37 be lodged against the refusal of the application, if such
appedl is available in the circumstances of the decision.

Grounds for refusal of applications

610. (1) The customs authority must refuse an application if—
(a) theapplicantisnot entitled to registration in terms of aprovision of thisAct404
or atax levying Act;
(b) the applicant—
(i) hasin respect of the application failed to comply with a requirement of
thisAct; or
(i) has made a false or misleading statement in the application or any
supporting document, or has omitted to state a fact, which is material to
the consideration of the application; or
(c) thetax matters of the applicant are not in order as contemplated in section 917.
(2) The customs authority may refuse an application if the applicant or an employee
of the applicant in amanagerial position, or if the applicant isajuristic entity, adirector,
administrator or trustee of the applicant, has during thefive years preceding the
application—
(a) breached thisAct, atax levying Act or the Customs and Excise Act, 1964, in
amaterial respect;
(b) been convicted of an offence under thisAct, atax levying Act or the Customs
and Excise Act, 1964; or
(c) been convicted of an offence involving fraud or dishonesty.

Issuing of registration certificates

611. (1) Upon approving an application for registration the customs authority must
issue a registration certificate to and in the name of the applicant.
(2) The registration certificate must be—
() handed to the applicant; or
(b) sent by registered post or secured electronic means to the applicant.

Contents of registration certificates

612. A registration certificate must state at |east—
(@) the name of the registered person;

403. See section 912 for methods of conveying decisions.
404. See for instance section 605(2).
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(b) the registration category and, if applicable, the registration type issued;405
() acustoms code alocated to the registered person; and
(d) the date from which the certificate takes effect.

Registration conditions

613. (1) A registration certificate is issued subject to conditions as determined by the
Act or as may be prescribed by rule in respect of the relevant category or type of
registration.

(2) Conditions prescribed by rule in terms of subsection (1) may, in the case of the
registration of a person handling goods, include conditions relating to—

(a) theprotection of potential tax revenue on goods imported, exported, received,
stored, handled, transported, processed, manufactured or in any way dealt
with, managed or controlled by the registered person in terms of the
registration certificate;

(b) the physical security of such goods;

(c) theinspection of such goods by customs officers;

(d) assistance that the registered person must provide to customs officers in
implementing this Act or atax levying Act in relation to such goods; or

(e) compliance by the registered person with this Act or a tax levying Act in
relation to such goods.

(3) (a) Each registration as an electronic user is subject a condition that the registered
person must have and maintain—

(i) either persondly or through a person who is a registered electronic user, the

capability of complying with section 913; and

(i) adigita signature approved by the customs authority.

(b) Paragraph (a) does not apply to—
(i) acategory of registered persons excluded from that paragraph by rule; or
(i) a specific registered person exempted by the customs authority from that

paragraph.
Period of validity of registration certificates

614. (1) A registration certificate—
(a) takes effect from a date specified in the certificate; and
(b) remainsin force unless it—
(i) iswithdrawn by the customs authority in terms of Part 4; or
(il) expiresin terms of subsection (2).
(2) A registration certificate expires if the registered person in whose name the
certificate has beenissued, isinactivein relation to the activity for which that person was
registered for a continuous period of three years, subject to section 615.

Part 3
Renewal and amendment of registration certificates
Application for renewal of registration certificates by inactive registered persons

615. (1) A person referred to in section 614(2) may not later than 30 calendar days
before aregistration certificate expiresin terms of that subsection, read with section 909,
apply for the renewal of the certificate.

(2) Sections 608, 609 and 610, with any necessary changes asthe context may require,
apply to applications for the renewal of registration certificates.

(3) If an application for renewal of aregistration certificate is not disposed of before
the expiry of the certificate, the customs authority may extend the validity of the
certificate until the application is disposed of.

405. For registration types see section 626(a).
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Issuing of renewed registration certificates

616. (1) Upon approving an application for the renewal of aregistration certificate the
customs authority must issue a new registration certificate to and in the name of the
applicant.

(2) The new registration certificate must be handed to the applicant or sent by
registered post or secured electronic means to the applicant.

(3) Sections 611, 612, 613 and 614 apply, with any necessary changes as the context
may require, to new registration certificates issued in terms of this Part.

Amendment of registration certificates

617. (1) A registration certificate may in accordance with any rules that may be
prescribed be amended—
(a) on application by the holder of the certificate; or
(b) oninitiative of the customs authority.
(2) A registration certificate may be amended by—
(a) extending or limiting the purposes of the registration;
(b) updating or changing any detail on the certificate; or
(c) correcting atechnical or editoria error.
(3) An amendment to aregistration certificate takes effect on adate determined by the
customs authority.

Part 4
Suspension or withdrawal of registration
Grounds for suspension or withdrawal of registration

618. (1) The customs authority must withdraw the registration of a person if that
person—
(a) acquired the registration under false pretences;
(b) isnolonger entitled to registration in terms of a provision of this Act4% or a
tax levying Act; or
(c) issequestrated or liquidated.40”
(2) The customs authority may suspend or withdraw the registration of a person if,
during the validity period of the registration—
(a) the registered person—
(i) has in a materia respect breached any condition applicable to the
registration in terms of section 613; or
(if) hasfailed to pay to the Commissioner on or before the due date any tax
or other amount on any goods for which that person isliable in terms of
thisAct or atax levying Act; or
(b) theregistered person or an employee of the registered person in a managerial
position, or if the registered personisajuristic entity, adirector, administrator
or trustee of the registered juristic entity—
(i) has breached a provision of this Act or atax levying Act in a material
respect;
(ii) has been convicted of an offence under thisAct or atax levying Act; or
(iii) has been convicted of an offence involving fraud or dishonesty.
(3) Subsection (2)(b) does not apply if the registered person was not a party to, or
could not have prevented, or did not benefit in any material respect from, any such
breach or offence by such employee, director, administrator or trustee.

Process

619. (1) If the customs authority intends to suspend or withdraw the registration of a
person in terms of section 618, the customs authority must first—
(a) notify that person by registered post or secured electronic means of—
(i) the proposed suspension or withdrawal; and

406. See for instance section 605(2).
407. The executor or administrator may in such a case apply for a new registration.
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(ii) the reasons for the proposed suspension or withdrawal; and

(b) give that person an opportunity to submit representations on the proposed
suspension or withdrawal within 30 calendar days of the date the notification
referred to in paragraph (a) was posted or transmitted to that person, read with
section 908.

(2) The customs authority may despite subsection (1) suspend the registration of a
person with immediate effect if circumstances so demand, but in such a case that person
isentitled to submit to the customs authority representations on the suspension within 30
days after the registration has been suspended, read with section 908.

Communication of decisions to suspend or withdraw registration

620. If the customs authority decides to suspend or withdraw the registration of a
person, the customs authority must—
(&) notify the relevant person of the decision, indicating—
(i) the period for which the registration is suspended; or
(if) the date from which the registration is withdrawn; and
(b) in the notification—
(i) givereasons for the decision; and
(ii) draw that person’s attention to the fact that an appeal may be lodged
against the decision in terms of Chapter 37, if such appeal isavailablein
the circumstances of the decision.

Part 5
General matters
Provision of security

621. The customs authority may in terms of Chapter 31 require aregistered person to
provide security to cover any—

(a) taxrisksreferred toin section 686(1) in relation to goods imported, exported,
received, stored, processed, handled or in any way dealt with, managed or
controlled by the registered person or by a person for whom the registered
person acts as a representative in the Republic; or

(b) other risks referred to in section 686(2).

Transfer of registration certificates
622. A registration certificate may not be transferred.
Change of circumstances on which application for registration was granted

623. If any of the circumstances which were material to the granting of aregistration
has changed, the registered person must—
(a) notify the customs authority within atimeframe as may be prescribed by rule
from the date of the change, read with section 908; and
(b) submit a fresh application for registration, as the customs authority may
require, reflecting the changed circumstances.

Consequences of expiry, suspension or withdrawal of registration

624. (1) As from the date of expiry of a registration or on which a suspension or
withdrawal of aregistration takes effect, the person who was registered may no longer
carry on the activity for which that person was registered.

(2) Subsection (1) appliesin the case of the suspension of a registration only during
the period for which the registration is suspended.

(3) The customs authority may despite subsection (1), on such conditions as the
customs authority may determine, including conditions relating to the provision of
security, allow the affected person to continue with the activity for which that person
was registered for a period necessary to wind up that activity, or, in the case of a
suspension, to bring that activity to a halt.
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Customs authority’s powers following expiry, suspension or withdrawal of
registration

625. If the registration of a person has expired or has been suspended or withdrawn,
the customs authority may—

(a) take control of al or any specific goods in the custody of that person, as may
be necessary—

(i) forthe protection of tax that may be, or become, payable on those goods;
or

(if) toensurethat thisAct or atax levying Act is complied within relation to
those goods;

(b) remove, or require that person or the person in whose custody those goods are
to remove, the goods to a customs controlled area specified by the customs
authority;

(c) require or alow those goods to be cleared for home use or a permissible
customs procedure; or

(d) requirethat person to pay any costsincurred by the Commissioner in carrying
out any actions in terms of paragraph (a), (b) or (c).

Rules to facilitate implementation of this Chapter

626. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(a) prescribing —
(i) registration types within each category of registration;
(ii) qualifying requirements for each category of registration or each

registration type;

(b) prescribing processesfor, and any other mattersrelating to, the amendment of
registration certificates;

(c) prescribing simplified registration processes for casual importers or exporters
importing or exporting goods below a prescribed value;

(d) exempting importers or exporters referred to in paragraph (c¢) from any
provision of this Chapter;

(e) prescribing registration fees; and

(f) prescribing conditions of registration.

Offences in terms of this Chapter

627. (1) A person is guilty of an offence if that person—
(a) imports or exports goods in contravention of section 603(2);
(b) acts as arepresentative of an importer, exporter, carrier or person referred to
in section 604 not located in the Republic in contravention of section 605(1);
(c) contravenes section 604 or 622; or
(d) failsto comply with section 623.
(2) A contravention of section 604 is Category 1 offence.

CHAPTER 29
LICENSING
Part 1
I ntroductory provisions
Definitions
628. For the purposes of this Chapter—

“applicant” means a person who intends to submit or has submitted an
application;
“application” means an application in terms of this Chapter for—
(@) alicence;

(b) the renewal of alicence; or
(c) the amendment of alicence.
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Purpose of this Chapter

629. The purpose of this Chapter isto provide for—
(@) thelicensing of premises as—

0]
(i)
(iii)
(iv)
v)
(vi)
(vii)
(viii)
(ix)
()
(xi)
(xii)
(xiii)
(xiv)
(xv)
(xvi)
(xvii)
(xviii)
(xix)

general sea cargo terminals;
special sea cargo terminals;

bulk sea cargo terminals;
container terminals;

a combination sea cargo terminal;
seatravellers terminals;
multi-purpose sea cargo terminals;
air cargo terminals;

air cargo depots;

air travellers terminals;

rail cargo terminals;

rail travellers terminals;
international postal clearance depots;
container depots;

storage warehouses;

tax free shops;

SEZ enterprise premises;

inward processing premises;
home use processing premises; or

(xx) state warehouses contemplated in section 569(b);

(b)

(©)
(d)
(€)
(f)

the licensing of cross-border transmission lines, pipelines, cable-cars and
conveyor belts;

the licensing of carriers;

the licensing of customs brokers;

the licensing of stores suppliers;

the licensing of persons—

(i) importing goods for home use processing on home use processing
premises;
(if) importing goods for inward processing; or
(iii) exporting inward processed compensating products; or
(g) thelicensing of any other category of premises, persons or facilities as may be
specified by rule.

Licensing of categories of premises

630. (1) No person may manage, operate or use any premisesfalling within acategory
referred to in section 629(a)(i) to (xvii) unless those premises are licensed in terms of
this Chapter.

(2) No person may manage, operate or use any premises for the processing of
imported goods that are cleared in terms of —

(@) Chapter 18 for inward processing unlessthose premisesarelicensed asinward
processing premises for the purpose of processing goods of the class or kind
specified in theitemin atax levying Act under which the goods are cleared for
inward processing; or

(b) Chapter 19 for home use processing unless those premises are licensed as
home use processing premisesfor the purpose of processing goods of the class
or kind authorised in the item in the Customs Tariff under which the goods are
cleared for home use processing.

(3) No person other than the Commissioner may operate any premises as a state
warehouse unless those premises are licenced in terms of this Chapter as a state
warehouse.

(4) Premisesreferred to in subsection (2) include premises where aspects of home use
or inward processing are performed by a subcontractor, but only where the annual
business turnover on those premises exceeds an amount referred to in section 428(2) or
449(2).
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Licensing of cross-border transmission lines, pipelines, cable-cars and conveyor
belts

631. (1) No person may import electricity into the Republic or export electricity from
the Republic through a cross-border transmission line unless that transmission line is
licensed in terms of this Chapter.

(2) No person may import goodsinto the Republic or export goods from the Republic
through a cross-border pipeline or by way of a cable-car or conveyor belt unless that
pipeline, cable-car or conveyor belt is licensed in terms of this Chapter.

Licensing of carriers

632. (1) Any person who is a carrier as defined in section 1 may be licensed in terms
of this Chapter as a carrier for purposes of thisAct.

(2) No carrier may transport goods or travellersinto or out of the Republic on board
a vessdl, aircraft, railway carriage or vehicle operated by that carrier unless that
carrier—

(a) islicensed interms of this Chapter to transport goods or travellersinto or out
of the Republic; and

(b) if that carrier is not located in the Republic,4°8 is represented in the Republic
by aregistered agent located in the Republic.

(3) No carrier may at any place in the Republic load on board a vessdl, aircraft,
railway carriage or vehicle operated by that carrier any goods that are not in free
circulation and transport those goods to another place in the Republic, or through the
Republic, unless that carrier—

(a) islicensed in terms of this Chapter to transport goods that are not in free
circulation; and

(b) if that carrier is not located in the Republic,4°° is represented in the Republic
by aregistered agent located in the Republic.

(4) Subsection (2) does not apply to a carrier operating a foreign-going vessel or
aircraft which transports goods through the Republic without calling or landing at a
place in the Republic.

Licensing of customs brokers

633. (1) No person may conduct business as a customs broker unless licensed as a
customs broker.

(2) No person may be licensed as a customs broker unlessthat person islocated in the
Republic.

Licensing of other categories of premises, facilities or persons

634. (1) (a) No person may conduct business as a stores supplier unless that personis
licensed to undertake such business.

(b) No person may be licensed in terms of subsection (1) unlessthat personislocated
in the Republic.

(2) No person may—

(a) import goods for inward processing unless that person is licensed as an
importer of goods for inward processing;

(b) import goods for home use processing unless that person is licensed as an
importer of goods for home use processing; or

(c) export goodsasinward processed compensating products unlessthat personis
licensed as an exporter of inward processed compensating products.

(3) The Commissioner may by rulerequire any other category of premisesor facilities
or any other category of persons involved in any activity regulated by this Act or the
Customs Duty Act not listed in section 629(a) to (f), to be licensed in terms of this
Chapter.

408. See section 1(3)(a).
4009. See section 1(3)(a).

10

15

20

25

30

35

40

45

50



251
Part 2
Procedures for all applications
General requirements

635. An application must—

(a) bemadeto the customsauthority in the form and format as may be prescribed
by rule;410

(b) contain the information as may be required by rule;

(c) besigned by the applicant;

(d) be accompanied or supported by such documents or information as may be
prescribed by rule; and

(e) be submitted to any Customs Office or transmitted to the customs authority
electronically in accordance with section 913.

Consideration and decision of applications

636. (1) The customs authority—
(8 may request the applicant to submit any additional information before
considering the application; and
(b) must consider the application if al application requirements have been
complied with, and may—
(i) grant the application; or
(if) refuse the application.
(2) A decision by the customs authority in terms of subsection (1) must be consistent
with this Act and any applicable tax levying Act.

General grounds for refusal of applications

637. (1) The customs authority must refuse an application if—
(a) theapplicant is not entitled to alicence in terms of a provision of this Act411
or atax levying Act;
(b) the applicant—
(i) hasin respect of the application failed to comply with a requirement of
thisAct; or
(if) has made a false or misleading statement in the application or any
supporting document, or has omitted to state a fact, which is material to
the consideration of the application; or
(c) thetax matters of the applicant are not in order as contemplated in section 917.
(2) The customs authority may refuse an application if the applicant or an employee
of the applicant in amanagerial position, or if the applicant isajuristic entity, adirector,
administrator or trustee of the applicant, has during thefive years preceding the
application—
(a) breached thisAct, atax levying Act or the Customs and Excise Act, 1964, in
amaterial respect;
(b) been convicted of an offence under thisAct, atax levying Act or the Customs
and Excise Act, 1964; or
(c) been convicted of an offence involving fraud or dishonesty.

Communication of decisions on applications

638. After the customs authority has reached adecision on an application, the customs
authority must—
(a) notify the applicant of the decision;*12 and
(b) in the notification—
(i) givereasonsfor the decision to the applicant, if the application has been
refused;

410. See section 906.
411. See for instance section 633(2) and 634(2).
412. See section 912 for methods of conveying decisions.
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(i) set out any specia conditions contemplated in section 642(1)(b) subject
to which the licence is to be issued or amended, if the application has
been granted; and

(iii) draw the attention of the applicant to the fact that an appeal may interms

of Chapter 37 belodged against the refusal of the application or any such
special condition, if such appeal is available in the circumstances of the
decision.

Part 3

Applications for new licences

Additional grounds for refusal of application for licence

639. In addition to the general grounds on which an application for alicence may be
refused in terms of section 637, the customs authority may refuse such an application
aso on the ground that—

(@)

(b)

(©

(d)

(€)

the applicant does not qualify for the licence concerned in terms of any

qualifications that may be prescribed by rule for licences of that category or

type;

in the case of an application for the licensing of any premises or facility

referred to in section 629(a)(i) to (xx) or (b)—

(i) the applicant is not the owner of the premises or facility in respect of
which the licence is sought, or does not hold a lease or other right to
manage the premises or facility for at least the period for which the
licence will be valid; or

(ii) the premises or facility is not suitably situated for the licence sought;

inthe case of an application for thelicensing of premises proposed for adepot,

the premises is not—

(i) situated within ten kilometres, or such further distance as the customs
authority may in aspecial case allow, from the customs seaport or airport
it is proposed to serve; and

(if) serviced by road transport;

in the case of an application for the licensing of premises for the inward

processing of goods of aclass or kind authorised in atax levying Act as goods

that may be cleared for inward processing, the premises do not comply with a

requirement or condition applicable to the clearance of such goods for inward

processing; or

in the case of an application for the licensing of premises for the home use

processing of goods of a class or kind authorised in the Customs Tariff as

goods that may be cleared for home use processing on home use processing
premises, the premises do not comply with a requirement or condition
applicable to the clearance of such goods for home use processing.

Issuing of licences

640. (1) If the customs authority decides to grant an application for a licence, the
customs authority must issue the licence to and in the name of the applicant.
(2) The licence must be—

(@)
(b)

handed to the applicant; or
sent by registered post or secured electronic means to the applicant.

Contents of licences

641. (1) A licence must state at least—

(a)
(b)
(©

(d)

the name of the licensee;

the licence category and, if applicable, the licence type issued;413

the address of the licensed premises, if the licence is issued in respect of
premises;

a customs code alocated, as the case may be, to—

413. For licence types see section 665(a).
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(i) the licensed premises or cross-border transmission line, pipeline,

cable-car or conveyor belt;

(if) thelicensed carrier or customs broker; or

(iii) thelicensed premises, facility or person referred to in section 634(1), (2)
or (3);

any specia conditions subject to which the licence is issued;

the date from which the licence takes effect; and

any other matters determined by the customs authority.

(2) A licence for a storage warehouse must indicate—

(@)
(b)

whether the licence is issued for a public or private storage warehouse; and
the purposes for which the warehouse may be used.

Licence conditions

642. (1) A licence is subject to—

(@)
(b)

any general conditions prescribed by rule in respect of the type or category of
licence concerned; and

any special conditions determined by the customs authority in respect of the
licence to be issued to the applicant.

(2) Genera conditions prescribed by rulein terms of subsection (1)(a) and any special
conditions contemplated in subsection (1)(b) may include conditions relating to—

(@)
(b)
(©
(d)
()

the protection of potential tax revenue on goods received, stored, handled,
transported or in any way dealt with, managed or controlled by thelicenseein
terms of the licence;

the inspection of such goods by customs officers;

the regquirements with which the licensee must comply when such goods are
detained, seized or confiscated;

assistance that the licensee must provide to customs officers in implementing
this Act or atax levying Act in relation to such goods; or

compliance by the licensee with this Act or a tax levying Act in relation to
such goods.

Conditions in respect of licensed premises

643. (1) Genera conditions prescribed by rule in terms of section 642(1)(a) and
special conditions contemplated in section 642(1)(b) in respect of licensed premises
may include conditions determining—

(@)
(b)
(©

the services that may or must be or may not be provided on the licensed
premises;

the activities that may or must be or may not be carried out on the licensed
premises; and

the classes or kinds or other categories of goods that may or must be or may
not be received, stored, processed, or otherwise dealt with on the licensed
premises.

(2) Conditions referred to in subsection (1) may in respect of tax free shops include
conditions—

(@)
(b)

restricting the class or kind or other category of goods and the quantity of
goods that may be received or sold in the tax free shop; and

regulating the receipt of goodsin free circulation in the tax free shop and the
sale in the tax free shop of those goods together with goods not in free
circulation.

Conditions in respect of licensed cross-border transmission lines, pipelines,
cable-cars and conveyor belts

644. General conditions prescribed by rule in terms of section 642(1)(a) and special
conditions contemplated in section 642(1)(b) in respect of any cross-border transmis-
sion lines, pipelines, cable-cars or conveyor belts may include conditions—

(@)

(b)

determining the classes or kinds or other categories of goods that may be
conveyed through such a pipeline or by means of such acable-car or conveyor
belt;

restricting the quantity of goods that may be conveyed through such apipeline
or by means of such a cable-car or conveyor belt; and
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(c) determining technical specifications and other requirementsin respect of such
atransmission line, pipeline, cable-car or conveyor belt that may be necessary
for facilitating the implementation of this Act or atax levying Act.

Conditions in respect of licensed carriers

645. General conditions prescribed by rule in terms of section 642(1)(a) and special
conditions contemplated in section 642(1)(b) in respect of licensed carriers may include
conditions determining—

(a) the servicesthat may or must be or may not be provided by the carrier;

(b) the activities that may or must be or may not be carried out by the carrier;

(c) theclasses or kinds or other categories of goods that may or must be or may
not be transported by the carrier;

(d) requirements relating to the transport of goods;

(e) technical specifications and other requirements in respect of vehicles or
containers used for the transport of goods;

(f) requirements for the marking of vehicles or containers used for the transport
of goods;

(g) requirements for the sealing of transported goods; and

(h) thecircumstancesin which and the terms on which the transport of goods may
be subcontracted to other licensed carriers.

Conditions in respect of licensed customs brokers

646. General conditions prescribed by rule in terms of section 642(1)(a) and specia
conditions contemplated in section 642(1)(b) in respect of licensed customs brokers may
include conditions restricting the customs broker business for which the licence is
issued.

Period of validity of licences

647. (1) A licence—
(a) takes effect from a date specified in the licence; and
(b) remains, subject subsections (2) and (4), in force for a period of three years
from that date or for such shorter period as may be specified in the licence.

(2) If during the validity period of a licence accredited client status is granted to the
licensee in terms of Chapter 30, that licence remains despite subsection (1)(b) but
subject to subsection (4) in force until the end of the period for which the accredited
client status certificate was issued.

(3) A licenceissued in respect of premises or afacility referred to in section 629(a)(i)
to (xx) or (b) lapsesif the licensee ceases to be the owner of, or the holder of alease on
or other right to manage, those premises or facility.

(4) The period of validity of alicence asapplicableinterms of subsection (1)(b) or (2)
cease to apply if—

(@) the customs authority withdraws the licence in terms of Part 6; or
(b) thelicence lapsesin terms of subsection (3).

Part 4
Renewal of licences
Application for renewal of licences

648. (1) A licensee may not later than 30 calendar days before the expiry of alicence,
read with section 909, apply for the renewal of the licence in accordance with section
635.

(2) If an application for renewal of alicenceis not finalised by the customs authority
before the expiry of the validity period of the licence, the customs authority may extend
the validity period of the licence until the application is finalised.
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Additional grounds for refusing applications for renewal

649. In addition to the general grounds on which an application for the renewal of a
licence must or may be refused in terms of section 637 or 639, the customs authority
may refuse such an application also on the ground that—

(a) the applicant has breached in a material respect any general or special
condition applicable to the licence in terms of section 642(1); or

(b) the licensee has not engaged in the activity for which the licence was issued
for a period of at least one year preceding the date of the application for the
renewal of alicence.

Issuing of renewed licences

650. (1) If the customs authority decides to grant an application for the renewal of a
licence, the customs authority must issue a new licence to and in the name of the
applicant.

(2) The new licence must be—

(a) handed to the applicant; or
(b) sent by registered post or secured electronic means to the applicant.

(3) Sections 641 to 647 apply with the necessary changes as the context may require

to new licences issued in terms of this Part.

Part 5
Amendment of licences
General

651. (1) A licence may be amended—
(a) on application by the licensee; or
(b) oninitiative of the customs authority.
(2) A licence may be amended by—
(@) changing, removing or substituting any condition referred to in section
642(1)(b), or attaching any new condition;
(b) extending or limiting the purposes for which the licence was issued;
(c) updating or changing any detail on the licence; or
(d) correcting atechnical or editorial error.
(3) An amendment to a licence takes effect on a date determined by the customs
authority.

Application for amendment of licence

652. A licensee may at any time apply in accordance with section 635 for the
amendment of a licence.

Issuing of amended licences

653. (1) If the customs authority decides to grant an application for the amendment of
alicence, the customs authority must issue an amended licence to and in the name of the
applicant.

(2) The amended licence must be—

() handed to the applicant; or
(b) sent by registered post or secured electronic means to the applicant.

Purposes for which customs authority may amend licences

654. The customs authority may on own initiative amend a licence—
(a) if thisis necessary for—

(i) protecting the state from any loss of tax that may occur on goods
received, stored, handled, processed, transported or in any way dealt
with, managed or controlled by the licensee in terms of the licence;

(if) the physical security of such goods; or
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(iii) ensuring that this Act and any applicable tax levying Act is complied
with by the licensee; or
(b) if any circumstances contemplated in section 661 which were material to the
initial granting of the licence have changed.

Process

655. (1) If the customs authority intends to amend a licence in terms of
section 651(1)(b), it must first—
(a) notify the licensee by registered post or secured electronic means of-
(i) the proposed amendment; and
(if) the reasons for the proposed amendment; and
(b) give the licensee an opportunity to submit representations on the proposed
amendment within 30 calendar days of the date the notification referred to in
paragraph (a) was posted or transmitted to the licensee, read with sections 908
and 909.
(2) Subsection (1)(b) need not be complied with if the proposal isto amend thelicence
in a non-substantive way.

Communication of decisions to amend licences

656. (1) If the customs authority decides to amend alicence, it must—

(a) notify the licensee of the decision;

(b) inthe notification draw the licensee's attention to the fact that an appeal may
be lodged against the decision in terms of Chapter 37, if such appea is
available in the circumstances of the decision; and

(c) issue an amended licence to and in the name of the licensee.

(2) The amended licence must be handed or sent by registered post or secured
electronic means to the applicant.

Part 6
Suspension or withdrawal of licences
Grounds for suspension or withdrawal of licences

657. (1) The customs authority must withdraw alicence of a person if the licensee—

(a) acquired the licence under false pretences,

(b) isnolonger engaged in the activity for which the licence was issued;

() nolonger qudlifies for the licence in terms of a provision of thisAct or a tax
levying Act or any qualifications prescribed by rulefor the category or type of
licence concerned; or

(d) issequestrated or liquidated.

(2) The customs authority may suspend or withdraw a licence if—

(@) thelicensee—

(i) has in a material respect breached any general or special condition
applicable to the licence in terms of section 642(1); or

(if) failed to pay within five working days after it became due any tax or
other amount payable by the licensee to the Commissioner in terms of
this Act or a tax levying Act on any goods received, stored, handled,
processed, transported or in any way deslt with, managed or controlled
by the licensee in terms of the licence; or

(b) during the validity period of the licence, the licensee or an employee of the
licensee in a managerial position, or if the licensee is a juristic entity, a
director, administrator or trustee of the juristic entity—

(i) has breached a provision of this Act or atax levying Act in a material
respect;
(ii) has been convicted of an offence under this Act or atax levying Act; or
(iii) has been convicted of an offence involving fraud or dishonesty;

(c) the licensed premises or facility is not operated, managed or used in
accordance with thisAct; or

(d) any circumstances contemplated in section 661 which were materia to the
granting of the licence have changed.
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(3) Subsection (2)(b) does not apply if the licensee was not a party to, or could not
have prevented, or did not benefit in any material respect from, any such breach or
offence by such employee, director, administrator or trustee.

Process

658. (1) If the customs authority intends to suspend or withdraw alicence in terms of
section 657, it must first-—

(a) notify the licensee by registered post or secured electronic means of—
(i) the proposed suspension or withdrawal; and
(ii) the reasons for the proposed suspension or withdrawal; and

(b) give the licensee an opportunity to submit representations on the proposed
suspension or withdrawal within 30 calendar days of the date the notification
referred to in paragraph (a) was posted or transmitted to the licensee, read
with section 908.

(2) The customs authority may despite subsection (1) suspend a licence with
immediate effect if circumstances so demand, but in such a case the licenseeis entitled
to submit to the customs authority representations on the suspension within 30 days after
the licence has been suspended, read with section 908.

Communication of decisions to suspend or withdraw licences

659. If the customs authority decides to suspend or withdraw a licence, the customs
authority must—

(a) notify the licensee of the decision, indicating—
(i) the period for which the licence is suspended; or
(if) the date from which the licence is withdrawn; and

(b) inthe notification draw the licensee's attention to the fact that an appeal may
be lodged against the decision in terms of Chapter 37, if such appeal is
available in the circumstances of the decision.

Part 7
General matters
Provision of security

660. The customs authority may in terms of Chapter 31 require alicensee to provide
security to cover any—

(a) tax risks referred to in section 686(1) in relation to goods received, stored,
processed, handled, transported or in any way dealt with, managed or
controlled by the licensee in terms of the licence; or

(b) other risks referred to in section 686(2).

Change of circumstances on which application for licence was granted

661. (1) If any of the circumstances which were material to the granting of an
application for alicence has changed, the licensee must—

(a) notify the customs authority within atimeframe as may be prescribed by rule
from the date of the change, read with section 908; and

(b) submit a fresh application for a licence or amendment of the licence, as the
customs authority may require, reflecting the changed circumstances.

(2) Circumstances material to the granting of an application include—

(@) thelega status, legal identity or financial soundness of the licensee;

(b) the physical security of goods received, stored, handled, processed, trans-
ported or in any way dealt with, managed or controlled by the licensee in
terms of the licence;

(c) the plant or equipment used in relation to such goods; and

(d) the system used to keep record of and to account for such goods.

10

15

20

25

30

35

40

45



258
Consequences of expiry, lapsing,*4 suspension or withdrawal of licences

662. (1) As from the date of expiry of a licence or on which a licence lapses or a
suspension or withdrawal takes effect—

(@) the licensed premises or facility may, subject to subsection (3)(a) or (4), no
longer be managed, operated or used for the purpose for which it waslicensed;
or

(b) thelicensed person may no longer carry on the activity for which that person
was licensed.

(2) Subsection (1) applies in the case of the suspension of alicence only during the
period for which the licence is suspended.

(3) The customs authority may despite subsection (1), on such conditions as it may
determine, including conditions relating to the provision of security, allow—

(a) theactivity at the affected premises or facility for which it was licensed to be
continued with for a period necessary to wind up that activity, or, in the case
of a suspension, to bring that activity to a halt; or

(b) the affected person to continue with the activity for which that person was
licensed for a period necessary to wind up that activity, or, in the case of a
suspension, to bring that activity to a halt.

(4) If alicence issued in respect of any premises or facility at a place of entry or exit
has expired or lapsed or has been suspended or withdrawn and the port authority has
taken temporary possession of those premises or that facility in terms of the National
PortsAct, 2005 (Act No. 12 of 2005), the port authority may for the time being manage,
operate and use those premises or that facility for purposes of thisAct and any applicable
tax levying Acts as if a valid licence is in force in respect of those premises or that
facility and the port authority is the licensee of those premises or that facility.

(5) (a) The suspension of alicence issued in respect of any premises or facility does
not affect the status of those premises or that facility as a customs controlled area.

(b) Despite the expiry, lapsing or withdrawal of the licence issued in respect of
premises or a facility referred to in subsection (3)(a) or (4), the premises or facility
remains a customs controlled area during the period for which that subsection appliesto
the premises or facility.

Customs authority’s powers following expiry, lapsing, suspension or withdrawal of
licence

663. If alicenceissued in respect of any premisesor facility or to aperson has expired
or lapsed or has been suspended or withdrawn, the customs authority may—

(a) take control of those premises or that facility or all or any specific goods on
those premises or at that facility or in the custody of that person, as may be
necessary—

(i) forthe protection of tax that may be, or become, payable on those goods;
or

(if) toensurethat thisAct or atax levying Act is complied within relation to
those goods or the premises or facility;

(b) remove, or require the person who was the licensee to remove, those goods to
a customs controlled area specified by the customs authority;

(c) require or alow those goods to be cleared for home use or a permissible
customs procedure; or

(d) requirethat person to pay any costsincurred by the Commissioner in carrying
out any actions in terms of paragraphs (a), (b) or (c).

Transfer of licences

664. (1) (a) A licence may not be transferred.

(b) If any premises, facility or businesslicensed in terms of this Chapter istransferred
to another person, that person must first apply for a new licence to replace the existing
one.

(2) This section does not affect the application of section 662(3) and (4).

414, See section 647(2).
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Rules to facilitate implementation of this Chapter

665. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(2)
(b)
(c)
(d)

©
0)
©)
(h)

(i)
(K

()

(m)
(n)

(0)

()
(a)

licence types within each category of licence;
qualifying requirements for each category of licence or each licence type;
supporting documents that must be submitted in respect of an application;
documents acceptable as proof that the applicant—
(i) isthe owner of the premises or facility in respect of which alicenceis
sought; or
(if) holdsalease or other right to manage the premises or facility for at |east
the period for which the licence will be valid;
requirements for licensed premises or facilities, and standards that must be
maintained in respect of such premises or facilities, including requirements
and standards rel ating to security, equipment and services and the operation of
such premises or facilities;
activities that may, must or may not be performed or allowed on licensed
premises;
the responsibilities and liabilities of licensees, including their responsibilities
and liabilities in relation to goods and documents in their custody or under
their control, and the time when such liabilities start and end;
obligatory licence conditions,
business hours for licensed premises or facilities;
licensing fees to be paid on licences by licensees,
requirements rel ating to the loading, off-loading, receipt, packing, unpacking,
consolidating, deconsolidating, storing, processing, delivery, removal or
handling in any other way of goods at licensed premises or facilities, as may
be appropriate;
the records, books, accounts and data to be kept by licensees in respect of
goods dealt with by licensees in terms of their licences, including, in the case
of licensed premises or facilities, the records, books, accounts and data, as
may be appropriate, to be kept by licensees in respect of goods |loaded,
off-loaded, received, packed, unpacked, consolidated, deconsolidated, stored,
processed, delivered, removed or in any other way handled at such premises
or facilities;
reporting requirementsin respect of goods received, dealt with or delivered by
the licensees in terms of their licences,
requirements to be complied with by alicensee—
(i) if any person commits a breach in relation to goods dealt with by the
licensee in terms of the licence; or
(if) if goods dealt with by the licensee in terms of the licence are—
(aa) detained, seized or confiscated; or
(bb) damaged, destroyed, lost or unaccounted for;
requirements and conditionsfor the removal of goods from licensed premises,
and the documents or information that must be presented to licensees of such
premises in respect of such removals;
matters in connection with the inspection of goods by customs officers; and
accommodation and other facilities, staff and equipment that must be provided
by licensees at licensed premises or facilities to enable customs officers to
effectively perform their functions.

Offences in terms of this Chapter

666. A person is guilty of an offence if that person—

(@)
(b)

contravenes section 630(1), (2) or (3), 631(1) or (2), 632(2)(a) or (b) or (3),
633(1), 634(1) or (2), 662(1)(a) or (b) or 664; or

fails to comply with section 661(1)(a) or a requirement of the customs
authority in terms of section 663(a).
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CHAPTER 30
ACCREDITATION
Purpose of this Chapter

667. The purpose of this Chapter is to provide for the conferral of accredited client
status on licensees and registered persons that—
(a) haveaprovenrecord of compliance with thisAct, thetax levying Acts and the
Customs and Excise Act, 1964; and
(b) arecapable of complying with accredited client requirements in terms of this
Act.

Application for accredited client status

668. (1) Only a licensee or registered person falling within such category and
complying with such requirements as may be prescribed by rule may apply for
accredited client status.

(2) An application for accredited client status must—

(8) bemadeto the customsauthority in the form and format as may be prescribed
by rule;

(b) contain the information required by rule;

(c) besigned by the applicant;

(d) be accompanied or supported by such documents and information as may be
prescribed by rule; and

(e) be submitted to any Customs Office or transmitted to the Commissioner
electronically in accordance with section 913.

Consideration and decision of applications

669. (1) The customs authority—
(8 may request the applicant to submit any additional information before
considering the application; and
(b) must consider the application if al requirements that apply to such
applications have been complied with, and may—
(i) grant the application; or
(if) refuse the application.
(2) If an application is granted, the customs authority must determine the level of
accreditation conferred on the applicant.
(3) A decision by the customs authority in terms of this section must be consistent
with this Act and any applicable tax levying Act.

Criteria for accredited client status

670. (1) No application for accredited client status may be granted unless the
applicant has—

(a) arecord of compliancewiththisAct, thetax levying Actsand the Customsand
Excise Act, 1964, during a period of between two to five years preceding the
date of the application, as may be prescribed by rule for the level of
accreditation, subject to subsection (3);

(b) an effective accounting, record keeping and operational system consistent
with generally accepted accounting practice;

(c) an effective computerised system capable of complying with accredited client
requirements;

(d) the skills or skilled staff to comply with accredited client requirements;

(e) sufficient financial resources to comply with accredited client requirements;
and

() complied with any other criteriafor accredited status as may be prescribed by
rule.

(2) The customs authority must refuse an application—

(a) if the applicant—

(i) doesnot comply withthecriteriafor accredited client statusreferredtoin
subsection (1);
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(if) hasnot in respect of the application complied with a requirement of this
Act; or

(iii) has made a false or misleading statement in the application or any
supporting document, or has omitted to state a fact, which is material to
the consideration of the application; or

(b) if the tax matters of the applicant are not in order as contemplated in section
917.

(3) The customs authority may, despite subsection (1)(a), assess an applicant’'s
compliance with customs requirements on the basis of any records and information
avallabletoit if—

(a) atwo to five year compliance record referred to in that subsection is not
available with respect to the applicant due to the applicant’s limited exposure
to the South African customs and excise environment or any other good
reason; and

(b) there is no evidence of non-compliance by the applicant with customs and
excise requirements in other customs and excise jurisdictions.

Communication of decisions on applications

671. After the customs authority has reached a decision on an application, the customs
authority must—
(a) notify the applicant of the decision;*15 and
(b) in the notification—
(i) divereasons for the decision, if the application has been refused;
(if) set out any special conditions contemplated in section 674(b) subject to
which accredited client status has been granted; and
(iii) draw the attention of the applicant to the fact that an appeal may interms
of Chapter 37 be lodged against the refusal of the application or any
special condition subject to which accredited client status has been
granted, if such appeal is available in the circumstances of the decision.

Issuing of accredited client status certificates

672. (1) If the customs authority decidesto grant an application, the customs authority
must issue an accredited client status certificate to and in the name of the applicant.
(2) The certificate must be—
(a) handed to the applicant; or
(b) sent by registered post or secured electronic means to the applicant.

Contents of accredited client status certificates

673. An accredited client status certificate must state—
(@) the name of the person to whom the certificate is issued;
(b) the purpose for which accredited status is granted;
(c) thelevel of accreditation conferred on the holder of the certificate;
(d) any special conditions subject to which the certificate is issued; and
(e) the date from which the accredited client status takes effect.

Conditions

674. Accredited client status is subject to—
(a) any general conditions determined by thisAct or prescribed by rulein respect
of accredited client status; and
(b) any special conditions determined by the customs authority, including the
giving of security by the person to whom the certificate is issued.

Period of validity of accredited client status certificates

675. (1) An accredited client status certificate—
(a) takes effect from a date specified in the certificate; and

415, See section 912 for methods of conveying decisions.
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(b) remains in force for a period of three years from that date*'¢ unless the
certificate—
(i) iswithdrawn by the customs authority earlier in terms of section 679; or
(if) lapses earlier in terms of subsection (2) or (3).

(2) An accredited client status certificate of a registered person lapses before the
expiry of the three years period for which it was issued if the registration of that person
is suspended or withdrawn in terms of Part 4 of Chapter 28.

(3) An accredited client status certificate of a licensee lapses before the expiry of
the three years' period for which it was issued if the licence of the licensee—

(8 lapsesin terms of section 647(3); or
(b) issuspended or withdrawn in terms of Part 6 of Chapter 29.

Non-compliance with criteria for accredited client status

676. The holder of an accredited client status certificate must immediately notify the
customs authority if that person is at any time during the period of validity of the
certificate no longer in compliance with any of the criteriafor accredited client status as
set out in section 670(1).

Renewal of accredited client status certificates

677. (1) The holder of an accredited client status certificate may not later than 30
calendar days before a certificate lapses apply for the renewal of the certificate.

(2) Sections 668(2) and 669 to 675, with any necessary changes as the context may
require, apply to an application for the renewal of an accredited client status certificate
and the issuing of a new accredited client status certificate.

(3) If an application for renewal of an accredited client status certificate is not
disposed of before the expiry of the validity period of the certificate, the customs
authority may extend the validity period of the certificate until the application is
disposed of.

Amendment of accredited client status certificates

678. (1) An accredited client status certificate may in accordance with any rules that
may be prescribed be amended—
(a) on application by the holder of the certificate; or
(b) oninitiative of the customs authority.
(2) An accredited client status certificate may be amended by—
(a) changing, removing or substituting any condition referred to in section
674(b), or attaching any new condition;
(b) extending or limiting the purposes for which the certificate was issued;
(c) raising or lowering the level of accreditation;
(d) updating or changing any detail on the certificate; or
(e) correcting atechnical or editoria error.
(3) An amendment to an accredited client status certificate takes effect on a date
determined by the customs authority.

Suspension or withdrawal of accredited client status certificates

679. (1) The customs authority must withdraw an accredited client status certificate if
the holder of the certificate—
(a) acquired the certificate under false pretences; or
(b) isnolonger in compliance with any of the criteriafor accredited client status
as set out in section 670(1).
(2) The customs authority may suspend or withdraw an accredited client status
certificate if—
(a) the holder of the certificate—
(i) has in a material respect breached any condition applicable to the
certificate in terms of section 674; or

416. Thegranting of accredited statusto aregistered person or licensee automatically extendsthevalidity
period of that person’s registration or licence until the end of the validity period of the accredited
client status certificate. See sections 614 or 647.
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(i) hasfailed to pay to the Commissioner within five calendar days after it
became due, any tax or other amount for which that person is liable in
terms of thisAct or atax levying Act; or

(b) during the validity period of the certificate, the holder of the certificate or an
employee of the holder of the certificate in a managerial position, or if the
holder of the certificate is ajuristic entity, a director, administrator or trustee
of that juristic entity—

(i) hasinamaterial respect breached a provision of thisAct or atax levying
Act;
(if) has been convicted of an offence under this Act or atax levying Act; or
(iii) has been convicted of an offence involving fraud or dishonesty.

(3) Subsection (2)(b) does not apply if the holder of the certificate was not a party to,
or could not have prevented, or did not benefit in any material respect from, any such
breach or offence by such employee, director, administrator or trustee.

(4) Thewithdrawal or suspension of aperson’saccredited client statusin terms of this
section does not affect the continuation of that person’sregistration or of alicenceissued
to that person.417

Process for suspension or withdrawal of accredited client status certificates

680. (1) If the customs authority intends to suspend or withdraw an accredited client
status certificate in terms of section 679, the customs authority must first—

(a) notify the holder of the certificate electronically of—
(i) the proposed suspension or withdrawal; and
(if) the reasons for the proposed suspension or withdrawal; and

(b) givethe holder of the certificate an opportunity to submit representations on
the proposed suspension or withdrawal within 30 calendar days of the datethe
notification referred to in paragraph (a) was transmitted to the holder of the
certificate, read with section 908.

(2) The customs authority may despite subsection (1) suspend the accredited client
status of a person with immediate effect if circumstances so demand, but in such a case
that person is entitled to submit to the customs authority representations on the
suspension within 30 calendar days after the accredited client status has been suspended,
read with section 908.

Communication of decisions to suspend or withdraw accredited client status
certificates

681. (1) If the customs authority decides to suspend or withdraw an accredited client
status certificate, the customs authority must—
(a) notify the holder of the certificate electronically of the decision, indicating—
(i) the period for which the certificate is suspended; or
(ii) the date from which the certificate is withdrawn; and
(b) in the notification—
(i) givereasons for the decision; and
(ii) draw the attention of the holder of the certificate to the fact that an appeal
may be lodged against the decision in terms of Chapter 37, if such appeal
is available in the circumstances of the decision.
(2) The holder of an accredited client status certificate which has been withdrawn
must return the certificate to the customs authority within three working days of
receiving the notice of withdrawal.

Benefits of accreditation

682. (1) The Commissioner may by rule prescribe the benefits of persons on whom
accredited client status has been conferred, which may include—
(a) exemption from specific requirements of this Act or atax levying Act;

417. Interms of section 675(2) and (3) withdrawal or suspension of aregistration or licence automatically
terminates or suspends an accredited client status certificate. The converse, however, does not apply
and an accredited status could be withdrawn or suspended without affecting the continuation of the
registration or licence.
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(b) clearing and obtaining release of goods in accordance with simplified or
expedited clearance and release requirements;

(c) submitting and obtaining customs processing of documents in accordance
with simplified or expedited processes,

(d) deferment of tax on goods; and

(e) simplified tax payment methods.

(2) Different benefits may be prescribed in terms of subsection (1) for different levels
of accreditation.

Rules to facilitate implementation of this Chapter

683. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) accredited client requirements for holders of accredited client status certifi-
cates,

(b) the different levels of accreditation that may be conferred;

(c) requirementsand procedures for designating licensees and registered persons
involved in international supply chains as authorised economic operators to
facilitate the implementation of security measures in international trade;

(d) genera conditions in respect of accredited client status; and

(e) processesfor, and any other matters relating to, the amendment of accredited
client status certificates.

Offences in terms of this Chapter

684. A personisguilty of an offenceif that person failsto comply with section 676 or
681(2).

CHAPTER 31

SECURITY FOR PAYMENT OF TAX AND OTHER MONEY OWED
TO COMMISSIONER

Purpose of this Chapter

685. (1) The purpose of this Chapter isto enable the customs authority to require that
security be provided to the Commissioner in order—

(a) to protect the National Revenue Fund from loss of tax on goods that is or may
become payable in terms of atax levying Act or thisAct; or

(b) to ensure payment of any other money owed to the Commissioner in terms of
thisAct or atax levying Act.

(2) When applying this Chapter to goods to which the Excise Duty Act applies, any
referencein this Chapter to tax must be read as including a reference to excise duty, fuel
levy, Road Accident Fund levy or environmental levy imposed in terms of that Act on
goods manufactured in the Republic.

When security may be required

686. (1) The customs authority may require security in respect of any goods on which
tax is or may become payablein terms of atax levying Act or thisAct if, for any reason,
the payment or recovery of the tax on those goodsis or will be at risk, including to cover
any tax risk in relation to—

(a) goods—

(i) imported into or to be exported from the Republic; or
(if) to which the Excise Duty Act applies,

(b) goods loaded, off-loaded, received, packed, unpacked, consolidated,
deconsolidated, stored, processed, delivered, removed or in any other way
handled—

(i) at licensed premises or facilities; or
(if) interms of section 667(3) at premises or facilities of which the licence
has expired or lapsed or been suspended;

(c) goods not in free circulation stored in, or transported in or though the
Republic;
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(d) goods released for home use if import tax payable on those goods is not paid
before the release of the goods for home use;418
(e) goods released for outright export from the Republic if export tax payable on
those goods is not paid before the release of the goods for outright export;41°
(f) goods released for a customs procedure;
(g) goods conditionally released for home use or a customs procedure;
(h) goods on which tax is deferred;420
(i) goodsconditionally excluded or exempted from aprovision of thisAct or atax
levying Act; and
() any other goods that are subject to customs control, if for any reason the
payment or recovery of tax is or will be at risk.
(2) The customs authority may require security to ensure the collection of any other
money which is or may become payable to the Commissioner in terms of thisAct or a
tax levying Act, if for any reason the collection of that money is or will be at risk.

Persons from whom security may be required

687. (1) Security referred to in section 686(1) may be required from any person who
is or may become liable for the payment of any tax on the relevant goods in terms of a
tax levying Act or this Act or who for any reason acquires or may acquire physical
control of goods not in free circulation, including, in relation to—

(a) goods imported into or to be exported from the Republic by—

(i) a registered importer or exporter, from that registered importer or
exporter; or

(if) animporter or exporter not located in the Republic and represented in the
Republic by aregistered agent, from the registered agent of that importer
or exporter;

(b) goods that are cleared for home use or a customs procedure, from the
person—

(i) clearing the goods; or
(i) who submits a clearance declaration for the clearance of the goods on
behalf of another;

(c) goodsreleased for home use or acustoms procedure, from the person to whom
the goods are released;

(d) goodsreleased for the temporary admission or temporary export procedure on
authority of a CDP or ATA carnet, from the guaranteeing association
guaranteeing that carnet;

(e) goods loaded, off-loaded, received, packed, unpacked, consolidated,
deconsolidated, stored, processed, delivered, removed or in any other way
handled at licensed premises or a licensed facility, from the licensee of the
premises or facility; and

(f) goods transported by—

(i) alicensed carrier, from that licensed carrier;
(i) acarrier not located in the Republic and represented in the Republic by
aregistered agent, from that registered agent; or
(iii) another person entitled in terms of thisAct to transport goods, from that
person.

(2) Security referred to in section 686(2) may be required from aperson who isor may

become liable for the payment of the money owed to the Commissioner.

Time when security may be required

688. (1) The customs authority may require security in terms of section 686(1) or (2)
at any time during which the payment or recovery of the tax or other money is or will be
at risk, including as a pre-condition for—

(a) therelease of the goods for home use or a customs procedure;
(b) theissuing or renewal of a licence, or at any time after a licence has been
issued or renewed;

418. For instance when clearance and release of goods are expedited in terms of Chapter 24.
419. For instance when clearance and release of goods are expedited in terms of Chapter 24.
420. For instance section 24 of the Customs Duty Act.
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(c) theissuing or renewa of a registration certificate, or at any time after a
registration certificate has been issued or renewed; and

(d) the granting of any approval,#2* permission, authorisation, recognition,
exemption or other special dispensation in terms of this Act or atax levying
Act.

(2) If the risk in relation to the payment or recovery of the tax or other money for
which security was given for any reason changes, the customs authority may require the
person who has given the security to alter the form, nature or amount of the security or
to renew the security as the customs authority may determine.

Determination of amount of security

689. (1) Security in terms of this Chapter must be risk based.
(2) When determining the amount of security required, the customs authority must
take into account al relevant factors, including—
(a) an assessment of the risk to the National Revenue Fund, and the monetary
extent of that risk, to be covered by the security;
(b) if theperson whoisto providethe security isalicensee or registered person—
(i) the annual turnover of that person’s business as a licensee or registered
person;
(i) thetype of licence or registration issued; and
(iii) whether that person has accredited client status, and if so, the level of
accreditation; and
(c) any other factors as may be prescribed by rule.
(3) When determining the monetary extent of a tax risk, the customs authority must
also take into account—
(a) therelevant person’s record of compliance with tax obligations;
(b) thelikelihood of any interest becoming payable in respect of the tax; and
(c) thefact that such interest may be recoverable as if part of the tax.422

Forms of security

690. (1) Security in terms of this Chapter may be in the form of—
(a) asurety bond issued on behalf of the person required to give security—
(i) by afinancial institution registered or approved by the South African
Reserve Bank or the Financial Services Board;
(if) on conditions approved by the Commissioner; and
(iii) in a form and format and containing such particulars as may be
prescribed by rule;
(b) any security allowed in terms of an international clearance arrangement; or
(c) another kind of security as may be prescribed by rule.
(2) Security in terms of subsection (1) must either be—

(a) specific security to cover any tax or other money that is or may become
payable by the person giving the security on specific goods or a specific
consignment or consignments of goods; or

(b) genera security to cover any tax or other money that is or may become
payable by the person giving the security on any goods or on any class or kind
or other category of goods during a specified or indefinite period.

Security details

691. Security provided in terms of section 690, or a document accompanying the
security, must—
(a) indicate whether it is a specific or general security;
(b) specify—
(i) the name and address of the person giving the security;

421. For instance approval granted in terms of section 282 to a guaranteeing association to guarantee any
tax that may become payable on goods imported into the Republic and placed under the temporary
admission procedure on authority of a CPD or ATA carnet.

422. See for instance section 45 of the Customs Duty Act.
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(if) the purpose for which the security is given, and if given in relation to
specific goods or aspecific class or kind or other category of goods, those
goods or that class or kind or category of goods;

(iii) the goods covered by the security;423
(iv) the amount of the security; and
(v) thevalidity period of the security; and
(c) contain such other detail as may be prescribed by rule.

Utilisation of security

692. (1) Security provided in terms of section 690 may be utilised only for the
payment or recovery of tax or other money owed to the Commissioner—
(8 inrespect of the goods for which the security was given; and
(b) for which the person who has given the security is liable or jointly and
severaly liable, except as otherwise provided in terms of any applicable tax
levying Act.
(2) The customs authority must promptly return any security to the person who has
given the security if—
(a) thevalidity period of the security has expired and the security was not utilised
in terms of subsection (1); or
(b) the purpose for which the security was given has |apsed.

Rules to facilitate implementation of this Chapter

693. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) conditions for—
(i) the withdrawal of security; or
(if) the substitution of, or the amendment of the amount of or other detail in

relation to, security; and

(b) the manner and circumstances in which tax or other money owed to the
Commissioner may be recovered from security provided in terms of this
Chapter.

CHAPTER 32
RECOVERY OF DEBT UNDER ACT#424
Purpose of this Chapter

694. The purpose of this Chapter isto provide for the recovery by the Commissioner
of money owed to the Commissioner in terms of thisAct, including—
(a) any administrative penalty;
(b) any costs or expenses incurred and recoverable by the Commissioner from
another person in terms of thisAct;
(c) the proceeds of the sale of goods in terms of section 592 or 593; and
(d) any interest referred to in section 701 on amounts not paid on due date.

Money owed to Commissioner constitutes debt payable for credit of National
Revenue Fund

695. (1) Money owed to the Commissioner in terms of this Act—
(a) is a debt payable to the Commissioner for credit of the National Revenue
Fund, subject to subsection (2); and
(b) must be recovered by the Commissioner in accordance with this Chapter and
any other applicable provisions of thisAct.

423. Security is not necessarily consignment based.

424, This Chapter does not cover the recovery of tax, administrative penalties imposed in connection
with tax and interest on outstanding tax and penalties. These recoveries are dealt with in the
respective tax levying Acts, for instance Chapter 3 of the Customs Duty Act.
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(2) (a) If costs or expenses referred to in section 694(b) were paid from SARS' own
funds, the amount of those costs or expenses, including any interest on that amount, is
a debt payable to the Commissioner for credit of SARS.

(b) The proceeds of the sale of goods referred to in section 694(c) must be applied in
accordance with section 595.

Recovery of debt

696. A debt referred to in section 695 may be recovered from—
(a) the person liable for the debt; or
(b) any security provided by that person covering that debt.

Recovery of debt from agents

697. If a person mentioned in section 696(a) is not located in the Republic#2s or fails
to pay the debt when required to do so, and has not provided security from which the
Commissioner may recover the debt, the Commissioner may recover the debt from—

(a) theregistered agent of that person in the Republic;

(b) any person who, in connection with the debt or any goodsin respect of which
the debt is payable—
(i) acted as, or gave out to be, the agent of the person liable for the debt; or
(i) acted in afiduciary capacity; or

(c) any security provided by aperson referred to in paragraph (a) or (b) covering
that debt.

Liability of person managing juristic entity

698. If a person mentioned in section 696(a) or 697 as a person from whom a debt
may be recovered, is ajuristic entity and that juristic entity fails to pay the debt when
required to do so, and has not provided security from which the Commissioner may
recover the debt, the Commissioner may recover the debt from a person managing the
juristic entity, but only—

(a) after the Commissioner has taken reasonable steps to recover the debt from
the entity itself; and

(b) if non-payment of the debt was the direct result of that person’s negligence or
mismanagement of the entity’s affairs.

Under-recovery of debt

699. (1) The customs authority must, subject to subsection (2), correct any
under-recovery in the amount of a debt referred to in section 695 by recovering the
amount under collected from—

(a) the person who partially paid that debt;

(b) any person from whom that debt could have been recovered in terms of
section 696, 697 or 698; or

(c) any security provided by aperson referred to in paragraph (a) or (b) covering
that debt.

(2) If the amount of an under-recovery isless than R100, the customs authority may
but is not obliged to recover the under-recovery.

Debt recovered from security

700. A person liable for any debt referred to in section 695 is absolved from liability
towards the Commissioner if the debt is recovered in full from any security referred to
in section 696(b) or 697(c).

Interest on outstanding amounts

701. (1) A debt referred to in section 694(a), (b) or (c) not paid on the due date bears
interest at a rate determined by the Minister.

425, See section 1(3)(a).
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(2) Interest determined in terms of subsection (1) must be cal culated on daily balances
owing, and compounded at the end of each month.
(3) This section does not apply to—
(a) aperson liable for adebt in terms of subsection (1) who on good groundsis
exempted by the Commissioner from paying interest on the debt; or
(b) aprosecution avoidance penalty.

Payment of debt in instalments

702. The Commissioner may alow debt referred to in section 695, other than a
prosecution avoidance penalty, to be paid in instalments, subject to—
(a) the payment of interest in terms of section 701 on outstanding balances; and
(b) such conditions as may be prescribed by rule or as the customs authority may
determine in any specific case.

Persons having accounts with Commissioner

703. (1) If aperson has an account with the Commissioner for the payment of tax and
other money owed to the Commissioner in terms of this Act or atax levying Act, any
amount—

(a) paid by that person to the Commissioner may be debited against that account;
or
(b) refunded by the Commissioner to that person may be credited to that account.

(2) The customs authority must give notice to a person of any amounts debited to or

credited against that person’s account.

Establishing of liens over goods to secure payment of debt

704. (1) In order to secure payment to the Commissioner of a debt owed to the
Commissioner for credit of the National Revenue Fund in terms of section 695, alienin
favour of the Commissioner may be established over any goods—

(a) of which the debtor is the owner;

(b) of which the debtor is the co-owner; or

() in which the debtor has any title, right or interest in terms of a credit
agreement under the National Credit Act, 2005 (Act No. 34 of 2005).

(2) When utilising subsection (1) in respect of adebt referred to in subsection (1), Part
4 of Chapter 3 of the Customs Duty Act applies with any necessary changes the context

may require.
Other mechanisms for recovery of debt

705. Part D of Chapter 11 of the Tax Administration Act, including any criminal and
other sanctions contained in that Act for the enforcement of that Part, applies, with any
necessary changes as the context may require, to the recovery of a debt referred to in
section 695 owed to the Commissioner for credit of the National Revenue Fund.

Rules to facilitate implementation of this Chapter

706. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—

(a) the methods that may or must be used to pay any debt referred to in section

695 to the Commissioner, including conditions and requirements for—
(i) cash payments or payments by cheque, and limits on cash and cheque
payments;
(if) electronic payments; or
(iii) payment in any other way;

(b) receiptsand other documents and other evidence that may be used as proof of
payment of any debt;

(c) thecircumstancesin which administrative penalties, interest on such penalties
and other payments made to the Commissioner in terms of this Act may be
refunded, the manner in and time within which applications for refunds must
be submitted and the circumstances and conditions for payment of interest on
such refunds; and
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(d) quadification criteriafor the payment of debt in instalments.
Offences in terms of this Chapter

707. (1) A person is guilty of an offenceif that person in relation to alien established
over goods in terms of section 704 of this Act—
(a) failsto comply with section 53(1) or 54(1) of the Customs Duty Act; or
(b) contravenes section 51(5) or (6) or 55(1) or (5) of the Customs Duty Act.
(2) An offence referred to in subsection (1)(b) is a Category 1 offence.

CHAPTER 33
GENERAL ENFORCEMENT FUNCTIONS
Part 1
I ntroductory provisions
Purpose and application of this Chapter

708. (1) The purpose of this Chapter is to assign enforcement functions to customs
officers for the effective enforcement of this Act*26 or a tax levying Act, and, in
particular, to the extent reasonable in the circumstances—

(a) toensurethat tax and any other money owed to the Commissioner in terms of
thisAct or atax levying Act is paid;

(b) to ensure that goods that are subject to customs control are dealt with in
accordance with this Act and the tax levying Acts; and

(c) to prevent, investigate and take appropriate action against acts or omissions
constituting breaches of thisAct or atax levying Act.

(2) The enforcement functions conferred on customs officers in terms of this
Chapter—

(a) areadditional to the other enforcement functions assigned to customs officers
in terms of the other provisions of this Act or atax levying Act; and
(b) must be exercised with due regard to other applicable legidation.

(3) This Chapter applies to al goods that in whatever way have become subject to

customs control in terms of this Act or atax levying Act.

Part 2

Customs access to areas, premises, facilities, vessels, aircraft, trains, railway
carriages and vehicles

Access to areas, premises and facilities

709. (1) A customs officer—

(&) has unqualified access to any area, premises or facility which is, or which is
situated, within a customs controlled area; and

(b) may, at any time, for the purpose of implementing or enforcing thisAct or a
tax levying Act perform any enforcement function in, on or at any such area,
premises or facility or part thereof.

(2) A customs officer may at any time, for the purpose of implementing or enforcing
thisAct or atax levying Act—

(a) on authority of a warrant issued in terms of section 715 or, subject to
subsections (3) and (4), without a warrant, gain access to any area, premises
or facility outside a customs controlled area; and

(b) after having gained access in accordance with paragraph (a)—

(i) search the area, premises or facility or part thereof; and

426. 1t should be noted that apart from ordinary imported goods or goods destined for export, this Chapter
aso confers enforcement functions on customs officers in relation to goods in the customs
environment that are prohibited, restricted or controlled in terms of other legislation. This
enforcement is however donein terms of direct powers conferred on customs officers as part of their
duties in terms of thisAct.
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(i) perform any other enforcement function in, on or at the area, premises or
facility.

(3) A customs officer may in terms of subsection (2)(a) gain warrantless accessto any
area, premises or facility outside a customs controlled area—

(a) if the owner or a person in physical control of the area, premises or facility
consents to such access;

(b) if the area, premises or facility is occupied by a person who is a registered
person or licensee and is used by that registered person or licensee for
purposes of the business or activity for which that person isaregistered person
or licensee;

(c) if thepublic has accessto the area, premises or facility and accessis gained at
atime whilst the public has access to the area, premises or facility;

(d) in, on or a which there are, or in, on or at which the customs officer on
reasonable grounds suspects to find, any goods—

(i) that are subject to customs control;
(if) in respect of which a breach of thisAct or atax levying Act is being or
has been committed;
(iii) that are being used or that have been used for an activity that constitutes
abreach of thisAct or atax levying Act; or
(iv) that are prohibited, restricted, sectorally controlled or counterfeit goods;

(e) in, on or a which there are, or in, on or at which the customs officer on

reasonable grounds suspects to find, any documents concerning—
(i) any goods described in paragraph (d); or
(if) any activity that constitutes a breach of this Act or atax levying Act;

(f) in, on or a which there are, or in, on or a which the customs officer on
reasonable grounds suspects to find, any persons having information
concerning—

(i) any goods described in paragraph (d);
(if) any documents described in paragraph (e); or
(iii) any activity that constitutes a breach of thisAct or atax levying Act; or

(g) whichisused, or which the customs officer on reasonable grounds suspectsis
being used, for an activity which constitutes a contravention of thisAct or a
tax levying Act.

(4) A customs officer may in terms of subsection (3)(d), (e), (f) or (g) gain warrantless
accessto any area, premises or facility outside acustoms controlled areaonly if thereare
reasonable grounds to believe that a warrant authorising such access would on
application in terms of section 715 be issued, but that the delay that might be caused by
applying for awarrant is likely to defeat the object of the access.

(5) A person in charge of any area, premises or facility referred to in subsection (1) or
(2), and any person who worksor residesin, on or at such area, premises or facility, must
provide such assistancein, on or at such area, premises or facility as may be reasonably
required by the customs officer for gaining access to the area, premises or facility or
performing any enforcement function in, on or at the area, premises or facility.

Use of force to gain access to areas, premises or facilities

710. (1) No person may prevent a customs officer from gaining access to any area,
premises or facility or from performing an enforcement function in, on or at the area,
premises or facility in terms of section 709, but a person in control of the area, premises
or facility, or of any entrance to the area, premises or facility, is entitled to demand that
the customs officer—

(&) produce his or her identity card referred to in section 13;

(b) produce awarrant authorising accessto the area, premises or facility or, if the
customs officer has no warrant, to explain the grounds on which warrantless
access is founded; and

(c) explain the purpose of the access.

(2) If the customs officer is not immediately, or not immediately after having
complied with any demand in terms of subsection (1), allowed to gain accessto the area,
premises or facility or to perform an enforcement function, the customs officer may use
force to the extent necessary in the circumstances to gain entry or to perform the
enforcement function, including—
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(a) by opening inany manner any entranceto the area, premises or facility, or any
room, enclosure, place, safe, chest, box, package or container, if it is locked
and the keys are not produced on demand or are otherwise not available; and

(b) asalast resort by—

(i) breaking through any fence, wall, roof or ceiling, or breaking open any
door or window, or breaking open any such safe, chest, box, package or
container; or

(if) by breaking up any ground or flooring.

Customs access to vessels, aircrafts, trains, railway carriages and vehicles

711. (1) A customs officer—

(a) hasunqualified accessto any vessel, aircraft, train, railway carriage or vehicle
within a customs controlled area; and

(b) may, at any time, for the purpose of implementing or enforcing thisAct or a
tax levying Act, board or otherwise gain access to any such vessel, aircraft,
train, railway carriage or vehicle and perform any enforcement functionin, on
or at the vessel, aircraft, train, railway carriage or vehicle.

(2) A customs officer may at any time, for the purpose of implementing or enforcing
thisAct or atax levying Act—

(a) on authority of a warrant issued in terms of section 715 or, subject to
subsections (3) and (4), without a warrant, board or otherwise gain access to
any vessel, aircraft, train, railway carriage or vehicle outside a customs
controlled area; and

(b) after having boarded or otherwise gained access to a vessel, aircraft, train,
railway carriage or vehicle in accordance with paragraph (a)—

(i) search the vessdl, aircraft, train, railway carriage or vehicle or part
thereof; and

(ii) perform any other enforcement function in, on or at the vessel, aircraft,
train, railway carriage or vehicle.

(3) A customs officer may in terms of subsection (2)(a) without a warrant board or
otherwise gain accessto any vessel, aircraft, train, railway carriage or vehicle outside a
customs controlled area—

(a) if thepersonin control of the vessel, aircraft, train, railway carriage or vehicle
consents to such access;

(b) if the vessel, aircraft, train, railway carriage or vehicleisin, on or at an area,
premises or facility to which a customs officer has gained access in
accordance with section 709(2)(a);

(c) onorinwhich there are, or on or in which the customs officer on reasonable
grounds suspects to find, any goods—

(i) that are subject to customs control;
(if) inrespect of which a breach of thisAct or atax levying Act is being or
has been committed;
(iii) that are being used or that have been used for an activity that constitutes
a breach of thisAct or atax levying Act; or
(iv) that are prohibited, restricted, sectorally controlled or counterfeit goods;

(d) on orinwhich there are, or on or in which the customs officer on reasonable

grounds suspects to find, any documents concerning—
(i) any goods described in paragraph (c); or
(if) any activity that constitutes a breach of this Act or atax levying Act;
(e) on orinwhich there are, or on or in which the customs officer on reasonable
grounds suspects to find, any persons having information concerning—
(i) any goods described in paragraph (c);
(if) any documents described in paragraph (d); or
(iii) any activity that constitutes a breach of thisAct or atax levying Act; or

(f)  which has been, or which the customs officer on reasonable grounds suspects
to have been, specifically constructed, adapted, altered or fitted in any manner
for the purpose of concealing goods.

(4) A customs officer may in terms of subsection (3)(c), (d), (€) or (f) board or
otherwise gain access to any vessel, aircraft, train, railway carriage or vehicle outside a
customs controlled areawithout awarrant only if there are reasonable groundsto believe
that a warrant authorising such access would on application in terms of section 715 be
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issued, but that the delay that might be caused by applying for a warrant is likely to
defeat the object of the access.
(5) A customs officer may, at any time, for the purpose of implementing this section—
(a) order the on-board operator of avessel or vehicle to stop, or of an aircraft to
land; or
(b) if necessary and possible, force the vessel, aircraft or vehicle to stop or land,
as the case may be.

Roadblocks for vehicles

712. (1) The customs authority may, after consulting the national or a provincial
Commissioner of Police establish a roadblock or a checkpoint outside a customs
controlled area for enforcing thisAct or atax levying Act.

(2) At aroadblock referred to in subsection (1) a customs officer may randomly stop
vehicles and—

(a) check whether any customs documentation isin order; and
(b) exercisein relation to the vehicle and any goods and persons on board the
vehicle any other enforcement functions.

(3) Only acustoms officer in the official customs uniform may stop vehiclesin terms
of subsection (2).

Use of force to gain access to vessels, aircraft, trains, railway carriages and vehicles

713. (1) No person may prevent a customs officer from boarding or otherwise gaining
access to any vessel, aircraft, train, railway carriage or vehicle or from performing an
enforcement function in, on or at the vessel, aircraft, train, railway carriage or vehiclein
terms of section 711 or 712, but the on-board operator of the vessel, aircraft, train,
railway carriage or vehicle is entitled to demand that the customs officer—

(a) produce his or her identity card referred to in section 13;

(b) produce a warrant authorising access to the vessel, aircraft, train, railway
carriage or vehicle or, if the customs officer has no warrant, to explain the
grounds on which warrantless access is founded; and

(c) explain the purpose of the access.

(2) If the customs officer is not immediately, or not immediately after having
complied with any demand in terms of subsection (1), allowed to board or otherwise
gain access to the vessel, aircraft, train, railway carriage or vehicle or to perform an
enforcement function, the customs officer may use force to the extent necessary in the
circumstancesto board or otherwise gain access or to perform the enforcement function,
including—

(a) by searching any person for the keys to the vessel, aircraft, train, railway
carriage or vehicle or to any cabin, safe, chest, box, package or container on
or in the vessdl, aircraft, train, railway carriage or vehicle;

(b) by openinginany manner thevessel, aircraft, train, railway carriage or vehicle
or any cabin, safe, chest, box, package or container on or inthe vessel, aircraft,
train, railway carriage or vehicle, if it islocked and the keys are not produced
on demand or are otherwise not available; and

(c) asalastresort, by breaking open the vessel, aircraft, train, railway carriage or
vehicle or any such cabin, safe, chest, box, package or container.

Searching of areas, premises, facilities, vessels, aircraft, trains, railway carriages or
vehicles

714. (1) When searching any area, premises, facility, vessel, aircraft, train, railway
carriage or vehicle in terms of this Chapter, a customs officer—

(a) has free access to every part of the area, premises, facility, vessel, aircraft,
train, railway carriage or vehicle;

(b) may rummage any part of the area, premises, facility, vessel, aircraft, train,
railway carriage or vehicle;

(c) may for the purpose of enforcing thisAct or atax levying Act fasten down the
hatchways of any vessel, or mark, lock up, seal or otherwise secure any goods
or documents found in, on or at the area, premises, facility, vessel, aircraft,
train, railway carriage or vehicle; or
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(d) may search in accordance with Part 3 any person found in, on or at the area,
premises, facility, vessel, aircraft, train, railway carriage or vehicle.

(2) If any hatchways of avessel have been fastened down, or any goods or documents
have been marked, locked up, sealed or otherwise secured in terms of subsection
(1)(©)—

(a) no person may without the permission of a customs officer—
(i) open such hatchways;
(ii) open, break, destroy, ater or in any way tamper with such lock, seal or
mark; or
(iii) remove such goods or documents; and
(b) the personin charge of the area, premises or facility, or the on-board operator
of the vessel, aircraft, train, railway carriage or vehicle, must take al steps
reasonable in the circumstances to prevent any contravention of paragraph

().
Issuing of warrants for purpose of this Part

715. (1) Only a magistrate or judge may issue a warrant contemplated in—

(&) section 709(2)(a) authorising a customs officer to gain access to any area,
premises or facility outside a customs controlled area; or

(b) section 711(2)(a) authorising a customs officer to board or otherwise gain
access to any vessdl, aircraft, train, railway carriage or vehicle outside a
customs controlled area.

(2) A magistrate or judge may issue a warrant referred to in subsection (1) only on
written application by the customs authority setting out under oath or affirmation the
grounds why it is necessary for a customs officer—

(a) to gain access to the relevant area, premises or facility; or
(b) toboard or otherwise gain accessto the relevant vessel, aircraft, train, railway
carriage or vehicle.

Part 3
Stopping, calling on and searching of persons
Stopping or calling on persons

716. (1) A customs officer may, at any time, for the purpose of implementing or
enforcing thisAct or atax levying Act—

(a) stopor call onany personin acustoms controlled area, including any traveller
or crew member who has entered the Republic or isin the process of leaving
the Republic; and

(b) request that person to produce any or al goods or documents which that
person—

(i) bhaswith him or her;
(ii) has brought into the Republic; or
(iii) intends to take out of the Republic.

(2) A customs officer may on authority of awarrant issued in terms of section 721 or,
subject to subsections (3) and (4), without a warrant, at any time, for the purpose of
implementing or enforcing this Act or atax levying Act—

(a) stop or call on any person outside a customs controlled area, including any
traveller or crew member who has entered the Republic or isin the process of
leaving the Republic; and

(b) reguest that person to produce any or al goods or documents which that
person—

(i) bhaswith him or her;
(if) has brought into the Republic; or
(iii) intends to take out of the Republic.

(3) A customs officer may without a warrant exercise the powers referred to in
paragraphs (a) and (b) of subsection (2) in relation to any person—

(8 whoisin, onor at—

(i) anarea, premisesor facility to which acustoms officer has gained access
in accordance with section 709(2)(a); or
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(i) avessd, aircraft, train, railway carriage or vehicle to which a customs
officer has gained access in accordance with section 712(2)(a); or
(b) who has, or on reasonable grounds is suspected by a customs officer to have,
with him or her—
(i) any goods that are subject to customs control or in respect of which a
breach of thisAct or atax levying Act isbeing or has been committed; or
(if) any documents concerning—
(aa) any goods that are subject to customs control or in respect of which
a breach of this Act or a tax levying Act is being or has been
committed; or
(bb) any activity which constitutes a breach of this Act or atax levying
Act.

(4) A customs officer may in terms of subsection (3)(b) without awarrant exercise the
powers referred to in subsection (2)(a) and (b) in relation to a person outside a customs
controlled areaonly if there are reasonable grounds to believe that awarrant authorising
those powers would on application in terms of section 715 be issued, but that the delay
that might be caused by applying for a warrant is likely to defeat the object of the
exercise of those powers.

(5) If aperson referred to in subsection (1) or (2) fails to stop when requested by a
customs officer to do so, the customs officer may take such action, including the use of
force, to the extent necessary in the circumstances to stop that person.

Searching of persons

717. (1) A customs officer may search aperson stopped or called on in terms of section
716(1) or (2)—

(a) if that person refuses to comply with a request in terms of that section to
produce any goods or documents referred to in that section; or

(b) if the customs officer on reasonable grounds suspects that that person is
concealing—

(i) any goods or documents which that person was requested to produce;
(if) any goodsin respect of which abreach of thisAct or atax levying Actis
being or has been committed; or

(iii) any documents concerning any goods referred to in subparagraph (ii).

(2) A customs officer may, for purposes of subsection (1) and to the extent necessary

in the circumstances, conduct—
(a) asearch of any goods the person may have with him or her;
(b) afrisk search of the person in accordance with section 718; and
(c) an externa bodily search of the person in accordance with section 719.
(3) A child may be searched in terms of subsection (2)(b) or (c) only in the presence
of—
(a) that child's parent or guardian; or
(b) if the child is travelling without a parent or guardian, another person who is
responsible for the child during travelling.

(4) If a person refuses to be searched, the customs officer may take such action,
including the use of force, to the extent necessary in the circumstances to search that
person.

(5) For the purpose of thisAct a child is a person under the age of 18 years.

Frisk searches

718. (1) When conducting a frisk search of a person, a customs officer may move his
or her hands briskly over the person’s body on top of the person’s clothing, in order to
detect any concealed—

(a) weapon or object capable of being used to inflict bodily injury; or
(b) goodsthat are subject to customs control or in respect of which abreach of this
Act or atax levying Act is being or has been committed.

(2) A frisk search may only be conducted by a customs officer who is of the same

gender as the person being searched.
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External bodily searches

719. (1) The customs officer conducting an external bodily search of a person may
request the person being searched to remove any outer garments that may hamper the
search.

(2) When conducting an external bodily search of a person, a customs officer may,
subject to subsection (3), make use of—

(a) any mechanical, electrical, imaging or electronic equipment that can produce
an indication that the person may be concealing any specific thing or
substance on or in hisor her body or in any goodsthat that person haswith him
or her;

(b) sniffer dogsor other animalstrained to usetheir sensesfor the detection of any
specific thing or substance; or

(c) any other search aids as may be prescribed by rule.

(3) A search aid referred to in subsection (2) may only be used by a customs officer
trained to use such aid in the conduct of an external bodily search.

(4) An external bodily search may only be conducted—

(a) by acustoms officer who is of the same gender as the person being searched;
and

(b) inaplacethat affords adequate personal privacy to the person being searched.

(5) A person being subjected to an external bodily search may request the presence of
another person during the search.

Internal bodily searches

720. (1) (a) When a customs officer, after conducting an external bodily search in
terms of section 719, on reasonable grounds suspects that a person is internally
concealing goodsin respect of which abreach of thisAct or any tax levying Actisbeing
or has been committed, or if the person admits to internally concealing such goods, the
officer may detain the person and arrange for an internal bodily search and, if necessary
aremoval procedure, to be conducted subject to subsection (2) as soon as practicable.

(b) Any detention in terms of paragraph (a) must be under supervision of a medical
practitioner.

(2) Aninternal bodily search and any necessary removal procedure may be conducted
only—

(a) by aregistered medical practitioner at a place equipped for the carrying out of
medical procedures required for an internal bodily search or removal
procedure of the kind in question; and

(b) on authority of a warrant issued by a magistrate or judge in terms of section
721 authorising the search and any such removal procedure: Provided that an
internal bodily search or removal procedure may be conducted without a
search warrant if—

(i) the person to be subjected to the internal bodily search or remova
procedure consents to the search or procedure in writing; or

(if) thereisamedical emergency justifying a warrantless search or removal
procedure.

(3) No person other than the medical practitioner performing the search or removal
procedure and any other necessary medical assistants may be present during an internal
bodily search or removal procedure, except when the person being subjected to the
search or removal procedure requests the presence of another person.

(4) No child may be subjected to an internal bodily search or removal procedure in
terms of this section except when public health or safety, or the health of the child, isat
risk.

Issuing of warrants for purpose of this Part

721. (1) Only a magistrate or judge may issue a warrant contemplated in—
() section 716(2) authorising a customs officer to exercise the powers referred to
in paragraphs (a) and (b) of that section in relation to a person outside a
customs controlled area; or
(b) section 720(2)(b) authorising an internal bodily search and any necessary
removal procedure to be conducted on a person.
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(2) A magistrate or judge may issue awarrant contemplated in subsection (1) only on
written application by the customs authority setting out under oath or affirmation the
grounds why it is necessary for—

(a) acustoms officer to exercise the powers referred to in section 716(2)(a) and
(b) in relation to the relevant person; or

(b) aninternal bodily search or removal procedureto be conducted on the relevant
person.

Part 4
Powers of inspection, sampling, investigation and sealing
Inspection of goods

722. (1) A customs officer may inspect—

(a) any goods within acustoms controlled areaor in, on or at any area, premises,
facility, vessel, aircraft, train, railway carriage or vehicle within a customs
controlled area;

(b) any goods which a person within a customs controlled area has with him or
her;

(c) any goods found during a search in terms of this Chapter of—

(i) any area, premises or facility;
(if) any vessd, aircraft, train, railway carriage or vehicle; or
(iii) any person;

(d) any goods on public display for sale;

(e) any goods produced on request by a customs officer in terms of this Chapter;

(H any goods in respect of which a breach of this Act or a tax levying Act has
been committed or on reasonable grounds is suspected by a customs officer to
have been committed; or

(g) any goods that are subject to customs control.

(2) Goods referred to in subsection (1) may without notice to any person beinspected
at any time.

(3) Inspection of goods includes, to the extent necessary for the enforcement of this
Act or atax levying Act—

(a) checking the goods and the packages or containers in which the goods are
packed and any marks and other information on those goods, packages or
containers,

(b) examining the goods and the packages or containers in which the goods are
packed, whether—

(i) manually; or

(if) by means of scanning equipment or any mechanical, electrical, imaging
or electronic appliances that can produce an indication of the nature or
characteristics of the goods or the contents of the packages or containers;

(c) opening of packages or containers in which the goods are packed; 427

(d) carrying out tests on and analysing the goods;

(e) determining the quantity, volume or weight of the goods;

() removing the goods to another place in order to carry out any further
inspection;

(g) subjecting the goods to a chemical, mechanical or technological process;

(h) obtaining advice, including expert or technical advice on the goods or a matter
relating to the goods; and

(i) using sniffer dogs or other animalstrained to use their sensesfor the detection
of specific substances.

(4) In scheduling its inspection tasks, the customs authority must give priority to the
inspection of perishable goods, live animals and other goods which because of their
nature must be processed expeditiously.

(5) When removing any goods in terms of subsection (3)(f) a customs officer must—

(a) provide areceipt for the goods; and

(b) return the goods within a reasonable time unless the goods are detained in
terms of Chapter 34.

427. See Part 5 of Chapter 22 for opening of international postal articles.
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(6) The customs authority may require any person selling, offering for sale, dealingin,
processing or transporting imported goods—
(a) if that person isthe importer of the goods, to produce proof of—
(i) clearance of the goods for home use or a customs procedure;
(if) any tax paid on the goods and the date of payment; and
(iii) the marks and numbers of the packages or containersin which the goods
were imported; or
(b) if that person is not the importer, to disclose the name, address and contact
details of the person from whom the goods were obtained.

Production of goods for inspection

723. A customs officer may, for the purpose of section 722, request any personwhois
in possession or has custody or control of goods referred to in that section to produce
those goods or make those goods available for inspection, either immediately or at a
time and place specified by the customs officer.

Sampling of goods+28

724. (1) A customs officer may take, or direct another person to take and produce,
samples of goods, but only when, and in quantities, necessary for—
(a) conducting an inspection of the goods in terms of section 722;
(b) establishing for the purpose of thisAct or atax levying Act, whether as part of
such an inspection or not—
(i) the nature or characteristics of the goods;
(if) the tariff classification, value or origin of the goods;
(iii) whether the goods are prohibited, restricted, sectorally controlled or
counterfeit goods;
(iv) whether the goods are—
(aa) the same goods previously cleared or released for a customs
procedure;
(bb) compensating products obtained from specific goods; or
(cc) identical or similar to or of the same class or kind as other goods; or
(v) any other fact in relation to the goods as may be prescribed by rule; or
(c) useasevidencein acourt or other proceedings referred to in Chapter 40.
(2) Samples taken in terms of subsection (1) may be—
(a) examined, analysed or tested in any way;
(b) subjected to a chemical, mechanical or technological process;
(c) used for obtaining advice, including expert or technical advice, on the goods
as reflected by the samples or a matter relating to the goods; or
(d) utilised in any other way necessary for achieving the purposes of subsection
(D).
(3) Samples of goods—
(a) may be taken in terms of subsection (1)—
(i) without permission of any person; and
(if) without payment to any person; and
(b) must be dealt with and accounted for in a manner as may be prescribed by
rule.

(4) Samples of goods may be taken at any time when required for purposes of thisAct
or atax levying Act.

(5) (a) Goods forming part of a specific consignment or contained in a specific
package or container must for the purpose of thisAct or atax levying Act be regarded
as being of the same nature and having the same characteristics as those of samples
taken from those goods, unless proven otherwise.

(b) Paragraph (a) does not apply if any documents issued in respect of the
consignment, package or container indicates that the consignment consists of, or the
package or container contains, goods of a dissimilar kind.

428. See Chapter 23 for sampling of goods by importers, exporters and other persons having an interest
in the goods.
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Carrying out of certain actions in relation to goods and samples by other persons

725. A customs officer may cause the actions referred to in section 722(3)(d) to (h) or
724(2) in relation to goods or samples to be carried out by a person designated by the
customs authority and in accordance with the requirements of the customs authority.

Liability for costs incurred by SARS

726. Thefollowing persons arejointly and severally liable towards the Commissioner
for the payment of any costs*2® incurred by SARS in connection with the carrying out of
any of the actions referred to in section 722(3)(d) to (h) or 724(2) in relation to goods or
samples:

(8 A person who—
(i) isthe owner of the goods;
(i) has amaterial interest in the goods; or
(iii) hastheright to dispose of the goods;
(b) the importer of the goods or the person on whose authority the goods were
imported into the Republic; or
(c) the exporter of the goods.

Inspection of documents

727. (1) A customs officer may inspect—
(@) any documents—

(i) found during a search in terms of this Chapter of any area, premises,
facility, vessel, aircraft, train, railway carriage or vehicle;

(if) found during a search in terms of this Chapter of any person;

(iii) produced on request by a customs officer in terms of this Chapter;

(iv) that relate to any act or omission which constitutes, or on reasonable
grounds is suspected by a customs officer to constitute, a breach of this
Act or atax levying Act; or

(v) inrespect of which a breach of this Act or atax levying Act has been
committed, or on reasonable groundsis suspected by a customs officer to
have been committed;

(b) any documents that relate to—

(i) any area, premises or facility within a customs controlled area;

(if) any premises searched in terms of section 709(2);

(iii) any vessdl, aircraft, train, railway carriage or vehicle within a customs
controlled area, or itsuse, cargo, passengers, crew or storesor itsjourney,
voyage, flight or travelling schedules; or

(iv) anyvessdl, aircraft, train, railway carriage or vehicle searched in terms of
section 711(2), or its use, cargo, passengers, crew or stores or itsjourney,
voyage or flight schedules;

(c) any documents that relate to—

(i) any goods within a customs controlled area, including any goods in, on
or at any area, premises, facility, vessel, aircraft, train, railway carriage or
vehicle within a customs controlled area;

(if) any goods found during a search in terms of this Chapter of any area,
premises, facility, vessel, aircraft, train, railway carriage or vehicle;

(iii) any goods found during a search in terms of this Chapter of any person;

(iv) any goods produced on request by a customs officer in terms of this
Chapter;

(v) any goodsin respect of which abreach of thisAct or atax levying Act has
been committed, or on reasonable grounds is suspected by a customs
officer to have been committed; or

(vi) any other goods that are subject to customs control; or

(d) any records which a person is required to keep or exhibit in terms of —

(i) thisAct; or

(i) atax levying Act in relation to goods to which this Act applies.

429. For recovery of these costs see Chapter 32.
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(2) Inspection of documents includes, to the extent necessary for the enforcement of
thisAct or atax levying Act—
(a) examining the documents;
(b) copying, or making extracts from, the documents; and
() removingthedocumentsin order to make copiesor extractsor to carry out any
further examinations.
(3) When removing any documents in terms of subsection (2)(c) a customs officer
must—
(&) provide areceipt for the documents; and
(b) return the documents within a reasonable time unless the documents are
detained in terms of Chapter 34.

Production of documents for inspection

728. (1) A customs officer may, for the purpose of section 727, request any person who
isin possession or has custody or control of a document referred to in that section—
(@) to produce that document or make that document available for inspection,
either immediately or at atime and place specified by the customs officer; or
(b) to furnish the customs officer with a copy of that document.
(2) A customs officer may request any person to produce, either immediately or at a
time and place specified by the customs officer, any documents which that person is
required in terms of thisAct or atax levying Act to submit and has failed to submit.

Investigative powers

729. (1) A customs officer may, for the purpose of this Act or atax levying Act—

(a) question a person concerning any area, premises, facility, vessel, arcraft,
train, railway carriage or vehicle to which a customs officer gained access or
searched in terms of this Chapter, or concerning any goods, documents or
personsin, on or at such area, premises, facility, vessdl, aircraft, train, railway
carriage or vehicle, who—

(i) isthe owner or otherwisein charge of the area, premises, facility, vessel,
aircraft, train, railway carriage or vehicle;

(ii) isor wasthe on-board operator or a crew member of the vessel, aircraft,
train, railway carriage or vehicle at the time of such access or search;

(iif) isor waspresent in, on or at the area, premises, facility, vessdl, aircraft,
train, railway carriage or vehicle at the time of such access or search;

(iv) works in, on or at the area, premises, facility, vessel, aircraft, train,
railway carriage or vehicle;

(v) performs any duties in connection with the area, premises, facility,
vessdl, aircraft, train, railway carriage or vehicle;

(vi) residesin, on or at the area, premises or facility; or

(vii) isthe owner or otherwisein possession, custody or control of, or has any
interest in, or performs any duties in connection with, any goods or
documentsin, on or at the area, premises, facility, vessel, aircraft, train,
railway carriage or vehicle;

(b) question a person concerning any goods or documents inspected, or found
during a search, in terms of this Chapter—

(i) whoistheowner or otherwisein possession, custody or control of, or has
any interest in, or performs any duties in connection with, the goods or
documents; or

(if) who produced the goods or documents on request by a customs officer;

() question a person stopped or called on or searched in terms of this Chapter
concerning any goods or documents which that person has or had with him or
her;

(d) question a person concerning any act or omission which constitutes, or on
reasonable grounds is suspected by a customs officer to constitute, a breach of
thisAct or atax levying Act or acommon law offence relating to goods that
are subject to customs control; and

(e) take photographs or make audio or audio-visual recordings of anything or any
person that—

(i) may be relevant for the purpose of any inspection or investigation in
terms of thisAct; or
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(i) may afford evidence for the purpose of any criminal or civil proceedings
in terms of thisAct or atax levying Act.
(2) A person may be questioned in terms of this section either alone or in the presence
of any other person.

Failure or refusal to produce goods or documents or to answer questions

730. (1) If apersonisrequested in terms of section 723 or 728 to produce any goods
or documents or in terms of section 729 required to answer any questions, and fails or
refuses to comply with the request or requirement, a customs officer may issue a notice
to that person directing that person to appear before that or any other customs officer at
atime and place specified in the notice to—

(&) produce any goods or documents specified in the notice; or
(b) answer gquestions concerning a matter specified in the notice.
(2) A written notice issued in terms of subsection (1)—
(8 must bein the form and format as may be prescribed by rule; and
(b) may require the person to answer questions under oath or affirmation.

(3) (a) A person to whom awritten notice is issued in terms of subsection (1), must
appear before the designated customs officer at the time and place specified in the notice
and—

(i) produce the specified goods or documents; and

(i) answer all questions put to that person concerning the specified matter.

(b) Questions put to that person must be answered truthfully and to the best of that
person’s ability despite the fact that the answer might be self-incriminating.

(c) An answer given by a person that incriminates him or her may not be used against
that person in any subsequent criminal proceedings against that person.

(4) A person may be questioned in terms of this section either alone or in the presence
of any other person.

Unsealed containers, vehicle holding compartments, road tankers and packages

731. (1) If acontainer, the holding compartment of avehicle capable of being closed,
aroad tanker or any package as may be specified by rule, which contains goods not in
free circulation, is not sealed as required by section 126, a customs officer may—

(a) direct aperson responsible for such sealing to affix any such seal or fastening
to the container, holding compartment, road tanker or package; or

(b) at therisk and expense of that person affix the seal or fastening on payment of
costs as may be prescribed by rule.

(2) A customs officer may at any time affix a seal or fastening or any additional seal
or fastening to, or replace any seal or fastening on, any container, holding compartment,
road tanker or package which contains goods not in free circulation.

Customs supervision of acts done in relation to goods

732. The customs authority may require that any act that must in terms of thisAct be
donein relation to goods not in free circulation, be done under customs supervision.430

Part 5
Powers of arrest
Powers of arrest of customs officers

733. The Commissioner—
(&) may determine the category of customs officers who have the power to carry
out an arrest for the purpose of enforcing thisAct or atax levying Act; and
(b) must furnish each such customs officer with an appropriate certificate and
identification card stating that the officer isauthorised to carry out an arrest for
the purpose of enforcing this Act or atax levying Act.

430. For Customs assistance to persons to ensure compliance with thisAct and the tax levying Acts, see
section 17.
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Manner and effect of an arrest

734. (1) An arrest may be effected with or without a warrant and, unless the person
being arrested submits to custody, by actually touching the body of that person or, if the
circumstances so require, by forcibly confining that person’s body.

(2) A customs officer effecting an arrest must, at the time of effecting the arrest or
immediately after effecting the arrest—

(a) inform the arrested person of the cause of the arrest; or
(b) inthecaseof an arrest effected by virtue of awarrant, hand that person a copy
of the warrant if the person arrested so demands.

(3) The effect of an arrest isthat the person arrested isin lawful custody and that that
person will be detained in custody until lawfully discharged or released from custody.

Arrest of person without warrant

735. A customs officer having arresting powers may, without a warrant, arrest—
(a) the on-board operator of a vessal, aircraft, train, railway carriage or vehicle
who refuses—

(i) tocomply with alawful command of a customs officer to bring the vessel
or vehicle to a stop or to land the aircraft; or

(if) to alow a customs officer to board the vessel, aircraft, train, railway
carriage or vehicle for the purpose of enforcing thisAct or atax levying
Act;

(b) aperson who in contravention of this Act—

(i) entered or is suspected of having entered the Republic otherwise than
through a place of entry; or

(i) isattempting or suspected of attempting to leave the Republic otherwise
than through a place of exit;

(c) aperson who—

(i) imports, or on reasonable grounds is suspected of having imported,
goods into the Republic without complying with this Act; or

(if) isin the process of exporting, or on reasonable grounds is suspected of
being in the process of exporting, goods from the Republic without
complying with this Act;

(d) aperson who—

(i) imports, or on reasonable grounds is suspected of having imported,
prohibited, restricted or sectorally controlled goods into the Republic in
contravention of any legidlation applicable to such prohibited, restricted
or sectorally controlled goods;

(ii) isin the process of exporting, or on reasonable grounds is suspected of
being in the process of exporting, prohibited, restricted or sectorally
controlled goods from the Republic in contravention of any legislation
applicableto such prohibited, restricted or sectorally controlled goods; or

(iii) isfound in possession of, or on reasonable grounds is suspected of being
in possession of, any prohibited, restricted or sectorally controlled goods
in contravention of any legislation applicable to such prohibited,
restricted or sectorally controlled goods,

(e) aperson who—

(i) diverts, or on reasonable grounds is suspected of having diverted,
imported goods for home use;

(ii) in any way smuggles or on reasonable grounds is suspected of
smuggling, goods into or out of the Republic; or

(iii) isfound in possession of, or on reasonable grounds is suspected of being
in possession of, any goods diverted for home use or smuggled into or
that are being smuggled out of the Republic;

() apersonwho has been arrested by a customs officer and who has escaped from
lawful custody, if found within five calendar days of such an escape;

(g) person found impersonating a customs officer; or

(h) person who wilfully obstructs a customs officer in the execution of his or her
duty.
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Arrest of person under authority of warrant

736. (1) The customs authority may apply to any magistrate for awarrant authorising
the arrest of a specific person.

(2) A magistrate may issue a warrant in terms of subsection (1) only on written
application by the customs authority setting out under oath or affirmation—

(a) the offence that has allegedly been committed by the person concerned;

(b) the grounds on which the person in respect of whom the warrant is being
applied for is reasonably suspected of having committed the alleged offence;
and

(c) that the offence was allegedly committed within the area of jurisdiction of that
magistrate.

(3) A warrant of arrest issued by a magistrate as contemplated in subsection (2) may
be executed by any customs officer and the customs officer executing such warrant must
do so in accordance with the terms thereof.

Non-liability for wrongful arrest

737. (1) A customs officer arresting a person under awarrant of arrest and who, inthe
reasonable belief that he or she is arresting that person, arrests another person, is not
liable for wrongful arrest.

(2) Any police officer, other customs officer or other person assisting a customs officer
making an arrest, or who is required to detain a person so arrested, and who reasonably
believes that the said person is the person who has been arrested in accordance with
section 735 or 736, is likewise not liable for such assistance or detention.

Breaking open premises for purposes of arrest

738. A customs officer who may lawfully arrest a person in terms of this Part and who
knows, or reasonably suspects, such person to be on any premises, may, if he or shefirst
audibly demands entry into such premises and notifies the purpose for which he or she
seeks entry and fails to gain entry, break open, enter and search such premises for the
purpose of effecting the arrest.

Use of force in effecting arrest

739. (1) For the purposes of this section—

“arrestor” means a customs officer authorised to carry out the arrest of a suspect;
“suspect” means any person in respect of whom an arrestor has or had a reasonable
suspicion that such person is committing or has committed an offence; and

“deadly force” means force that is likely to cause serious bodily harm or death and
includes, but is not limited to, shooting at a suspect with a firearm.

(2) If any arrestor attempts to arrest a suspect and the suspect resists the attempt, or
flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her
is being made, and the suspect cannot be arrested without the use of force, the arrestor
may, in order to effect the arrest, use such force as may be reasonably necessary and
proportional in the circumstances to overcome the resistance or to prevent the suspect
from fleeing: Provided that the arrestor may use deadly force only if—

(a) the suspect poses a threat of serious violence to the arrestor or any other
person; or

(b) the suspect is suspected on reasonable grounds of having committed a crime
involving the infliction or threatened infliction of serious bodily harm and
there are no other reasonable means of affecting the arrest, whether at that
time or later.

Detention of arrested person

740. Any person arrested by a customs officer must as soon as possible be brought to
a police station or, in the case of an arrest by warrant, to any other place expressly
mentioned in the warrant, and further be dealt with in the manner contemplated in
section 50 of the Criminal Procedure Act (Act No. 51 of 1977).
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Part 6
Carrying and use of arms and ammunitions
Authority to carry official firearms

741. (1) The Commissioner may determine a category of customs officers permitted
to carry firearms for the purpose of exercising their enforcement functions.

(2) The Commissioner may issue an official SARS firearm to a customs officer
permitted to carry afirearm only after the officer has been trained in the use of firearms
of the kind to be issued to the officer and a certificate of competency has been issued to
the officer, as may be prescribed by rule.

(3) (a) The identity card of a customs officer to whom an official SARS firearm has
been issued must indicate that that customs officer is permitted to carry such afirearm.

(b) Such indication on a customs officer’s identity card is proof that the officer is
permitted to carry an official SARS firearm.

Use of official firearms by customs officers

742. (1) A customs officer may use an official firearm only as a last resort and then
only—
(@) in self-defence from imminent or future death or grievous bodily harm; or
(b) in defence of any other person accompanying or assisting the officer in the
execution of hisor her duties that are at risk from imminent or future death or
grievous bodily harm.
(2) Beforefiring an official firearm a customs officer must, if circumstances permit—
(a) issue averbal warning;
(b) if the warning has no effect, fire a warning shot; and
(c) if the warnings have no effect, direct the line of fire in such a manner that the
probable result will not be afatal injury.
(3) Whenever acustoms officer fires an official firearm, that officer must immediately
report that fact in writing to the appropriate supervising customs officer in a manner as
may be prescribed by rule.

Use of non-lethal weapons

743. (1) The Commissioner may authorise the use of non-lethal weapons by customs
officers in such circumstances and in such a manner as the Commissioner may
determine.

(2) The Commissioner may determine the training requirements applicable to the use
of such weapons, the control over such weapons, including reporting procedures and
any other matter that the Commissioner may consider reasonably necessary and useful
for administering the use of any non-lethal weapons.

Part 7
Border control
Customs assistance in border control

744. (1) The customs authority may for the purpose of enforcing thisAct and the tax
levying Acts assist in—
(a) patrolling the borders of the Republic; and
(b) preventing, combating and investigating cross-border crime relating to
imported goods and goods in the process of being exported.
(2) Customs officers may exercise any of their enforcement functions for the purpose
of subsection (1).

Acquisition of equipment for border control
745. The Commissioner may acquire, in accordance with any applicable legidation

relating to conventional arms, any equipment necessary for patrolling the land and sea
borders of the Republic, including—
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(a) any patrol boats, aircraft and vehicles; and
(b) any weapons and ammunition required to equip or supply any customs patrol
boat, aircraft or vehicle.

Use of customs patrol boats for enforcement functions

746. (1) The customs officer commanding any customs patrol boat having hoisted and
carrying or displaying the customs ensign or flag may pursue any vessel and force the
vessel to stop where that vessel does not immediately come to a stop when signalled,
ordered or required to do so in terms of section 711(5).

(2) The customs officer commanding any customs patrol boat involved in the pursuit
of avessdl as contemplated in subsection (1) may, after having obtained authorisation
from the Commissioner, as alast resort and after having fired a warning, fire at or onto
the fleeing vessel to compdl it to come to a stop.

Right of hot pursuit by sea

747. (1) Customs officers on board a customs patrol boat may exercise on behalf of the
Republic, or on behalf of a foreign state, the right of hot pursuit of any vessel in
accordance with article 111 of the United Nations Convention of the Law of the Sea
(UNCLOS).

(2) The seizure of such avessel and the arrest of a person on board such avessel may
despite any contrary provisions of this Act be effected by any customs officer on board
a customs patrol boat.

Exemptions applicable to customs patrol boats, aircraft and vehicles and customs
officers

748. Despite anything to the contrary contained in any other legislation—
(a) customs patrol boats, aircraft and vehicles are exempted from—

(i) any registration, licensing or other requirement or any related fee
normally applicable to the possession or movement of vessels, aircraft or
vehicles, if clearly marked and identifiable as a customs patrol boat,
aircraft or vehicle; or

(if) any mooring, docking, landing or road toll fee, or any similar charge,
whilst used for official duties; and

(b) customs officers serving on board customs patrol boats are exempted from any
provisions relating to their competency or certification if adequately trained
and tested in accordance with the standards prescribed by rule in order to
ensure their competency and certification.

Part 8
Other matters

This Chapter not precluding customs officers from assisting in prosecution of
offences

749. Nothing in this Chapter may be read as precluding a customs officer from—

(a) investigating for purposes of a crimina prosecution whether an offence in
terms of thisAct or atax levying Act has been committed, including arelated
common law offence affecting the implementation or enforcement of thisAct
or atax levying Act;

(b) laying crimina charges for the prosecution of any such offence; and

(c) providing such assistance as may be required by the prosecuting authority for
the prosecution of any such offence.

Production of customs certificates on registration of imported motor vehicles

750. (1) No motor vehicle registering authority in the Republic may register any
motor vehicle imported into the Republic unless a certificate issued by the customs
authority is produced stating that the requirements of this Act in respect of the vehicle
have been complied with.

10

15

20

25

30

35

40

45

50



286

(2) For the purposes of subsection (1) the expression ‘ motor vehicleimported into the
Republic” includes any motor vehicle manufactured in the Republic which is
re-imported into the Republic.

Rules to facilitate implementation of this Chapter

751. (1) Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(8 (i) concerning the use of scanning equipment or any mechanical, electrical,
imaging or electronic appliances that can produce an indication of the
nature or characteristics of goodsin packages or containersor onor ina
person’s body;

(ii) prescribing the places where and the circumstances in which such
equipment or appliances may be used or the use of such equipment or
appliances is compulsory; and

(i) regulating access to places where any such equipment or appliances are
used;

(b) concerning patrol boat weapons, firearms, ammunition and non-lethal

weapons acquired for customs enforcement purposes, including—

(i) therecord keeping, storage, safe-keeping, transport and disposal of such
weapons, firearms, ammunition and non-lethal weapons;

(ii) the issue of firearms, ammunition and non-lethal weapons to customs
officers,

(iii) the safe-keeping and other safety and control measures that must be
complied with in respect of patrol boat weapons, firearms, ammunition
and non-lethal weapons;

(iv) thecarrying and use of firearms, ammunition and non-lethal weapons by
customs officers;

(v) thesubmission of reports by customs officers on thefiring of apatrol boat
weapon or of afirearm or on the use of a non-lethal weapon;

(vi) thereporting of theft, loss or damageto a patrol boat weapon or afirearm,
ammunition or non-lethal weapon;

(vii) the manner in which patrol boat weapons and firearms, ammunition and
non-lethal weapons must be marked and identified; and

(viii) the training and certification requirements for customs officers for the
safe use of patrol boat weapons, firearms, ammunition and non-lethal
weapons.

(2) Rules made in terms of subsection (1)(b) must be consistent with the Firearms
Control Act, 2000 (Act No. 60 of 2000), and any other relevant legislation, to the extent
applicable.

Offences in terms of this Chapter

752. (1) A person is guilty of an offence if that person—
(&) contravenes—
(i) section 710(1) or 713(1); or
(if) section 714(2)(a);
(b) failsto comply—
(i) with section 709(5) or 730(3);
(i) with arequest of acustoms officer in terms of section 716(1)(b) or (2)(b)
or 719(1);
(iii) when requested by a customs officer in terms of section 716(1)(a) or
(2)(a) to stop; or
(iv) with adirection or requirement of a customs officer in terms of section
731(1)(a) or 732; or
(c) does anything to prevent scanning equipment or any mechanical, electrical,
imaging or electronic appliance used by the customs authority to produce an
indication of the nature or characteristics of goods in packages or containers
or on or in a person’s body, from producing an image or true image of the
goods.
(2) A person in charge of an area, premises or facility is guilty of an offence if that
person fails to comply with section 714(2)(b).
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(3) An on-board operator is guilty of an offence if that on-board operator fails to
comply with—
(a) section 714(2)(b); or
(b) an order of a customs officer in terms of section 711(5)(a).
(4) An offence referred to in subsection (1)(a)(ii) or (c) is a Category 1 offence. 5

CHAPTER 34
DETENTION, SEIZURE AND CONFISCATION OF GOODS
Purpose and application of this Chapter

753. (1) The purpose of this Chapter is to provide for the detention, seizure and
confiscation of goods to which this Chapter appliesin order to enforce the provisionsof 10
thisAct or atax levying Act.

(2) This Chapter applies, subject to sections 755 and 756, to all goods, including
documents, that in whatever way have become subject to customs control.

(3) The detention, seizure or confiscation of goods in terms of this Chapter does not
affect a person’s liability for— 15
(a) any taxes or chargesthat may be or become payable by that person in respect

of the goods; or
(b) any administrative penalty or other punishment in terms of this Act, a tax
levying Act or any other legidlation.

Part 1 20
Detention of goods
Power to detain goods

754. (1) A customs officer may detain any goods to which this Chapter applies—
(a) for the purpose of investigating or determining whether—
(i) abreach of thisAct or atax levying Act has been committed in relation 25
to the goods;
(if) goodsclaimed to be excluded or exempted from arequirement of thisAct
or to be goodsin respect of which an authorisation, permission, approval,
recognition or other special dispensation applies, are in fact goods
excluded or exempted from such requirement431 or in respect of which 30
such specia dispensation applies;
(iii) the goods are prohibited, restricted or sectorally controlled goods; or
(iv) the goods have been or are being used in committing an offence;
(b) if the detention of the goodsis permitted in terms of another provision of this
Act or atax levying Act; or 35
(c) inany other circumstances as may be prescribed by rule.
(2) If such goods consist of documents, a customs officer may detain the documents—
(a) for the purpose of investigating or determining whether—
(i) abreach of thisAct or atax levying Act has been or is being committed
in relation to any goods or matter to which the document relates; 40
(ii) the document affords evidence of the commission of such a breach;
(iif) any goods to which the document relates are prohibited, restricted or
sectorally controlled goods; or
(iv) any goods to which the document relates have been or are being used in
the commission of an offence; 45
(b) if the detention of the document is permitted in terms of another provision of
this Act or a provision of atax levying Act; or
(c) inany other circumstances as may be prescribed by rule.
(3) A customs officer may detain goods in terms of subsection (1) or (2) wherever
found. 50

431. For instance goods excluded in terms of section 91(1) or 95(1) from clearance requirements.
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Detention of prohibited, restricted and sectorally controlled goods

755. If goods are detained in terms of section 754(1) and it is established after the
detention that the goods are prohibited, restricted or sectorally controlled goods that
must be detained in terms of Chapter 35—

(a) thegoodsmust be regarded to be detained in terms of the applicable provision
of that Chapter; and
(b) that Chapter becomes applicable to the goods.

Detention of counterfeit goods

756. (1) Section 754 does not apply to the detention of goods solely by reason of the
fact that the goods are counterfeit goods or goods suspected to be counterfeit goods.432

(2) Subsection (1) may not be read as preventing counterfeit goods, or goods
suspected of being counterfeit goods, from being detained in terms of section 754 if the
reason for the detention is not based on the fact that the goods are counterfeit goods or
goods suspected of being counterfeit goods.#33

(3) If counterfeit goods, or goods suspected of being counterfeit goods, are detained
in terms of section 754, the provisions of this Chapter and the other provisions
applicable to goods detained in terms of that section apply to the goods unless the
customs authority directs that Chapter 36 be applied to the goods as if the goods were
detained in terms of that Chapter.

Notice of detention

757. (1) When detaining goods in terms of section 754(1) or (2), a customs officer
must issue a notice of detention to—

(a) the person clearing the goods or who submitted the clearance declaration, if
the goods are goods being cleared; or

(b) the person in whose possession the goods are, or are believed to be, at thetime
of detention.

(2) Subsection (1) does not apply if the person to whom the notice must be issued is
unknown or cannot be found.

(3) If the goods are at any licensed premises, the customs authority must
electronically in accordance with section 913 notify the licensee of the premises of the
detention.

(4) A notice of detention must—

(a) identify the goods to which it relates;

(b) state the date from which the goods are detained;

(c) state the reason for the detention; and

(d) contain any other particulars as may be prescribed by rule.

Presence of persons when detained goods are inspected

758. (1) When inspecting goods that have been detained or opening any package or
container containing detained goods, a customs officer—

(8) must, on reguest by a person clearing the goods or who submitted a clearance
declaration in respect of the goods, or that person’s representative, allow that
person or representative to be present during the inspection or opening of the
package or container; or

(b) may require the person clearing the goods or who submitted the clearance
declaration, or that person’s representative, to be present during theinspection
or opening of the package or container.

(2) Subsection (1) does not prevent a customs officer from inspecting goods or
opening a package or container in the absence of a person who submitted a request in
terms of that subsection if—

432. The detention of counterfeit goods on that ground is dealt with in Chapter 36.

433. This provision alows counterfeit goods to be detained on any of the grounds set out in section
754(1) as long as the detention is not based on the fact that the goods are counterfeit goods, for
instance when counterfeit goods are diverted for home use in contravention of the Customs Control
Act to evade tax.
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(a) that person fails to arrive at the appointed time for the customs officer’'s
actions; or

(b) disclosure of the inspection or opening of the package or container may
obstruct the investigation of an offence involving the diversion or smuggling
of goods or the evasion of tax.

Place of detention

759. (1) Goods detained in terms of section 754(1) or (2) may pending the action to
be taken in respect of the goods—
(a) bekept at the place where they were detained or be removed to any licensed
premises as the customs authority may determine; or
(b) if the conditionsfor the removal of the goodsin terms of section 570 to astate
warehouse exist, be removed to a state warehouse in terms of that section or
dealt with in terms of section 580.
(2) No person may remove detained goods from the place where they are kept or
stored without the permission of the customs authority.
(3) If a place where detained goods are kept in terms of subsection (1)(a) is not a
customs controlled area, the customs authority has for purposes of this Act access to
those goods as if that place is a customs controlled area.

Period of detention

760. Goods may in terms of section 754(1) or (2) be detained for a reasonable time
pending—

(a) completion of any steps necessary to enable the customs authority to arrive at
adecision concerning the action to be taken in respect of the detained goods;
and

(b) adecision on such action, including adecision on whether the goods should be
seized in terms of Part 2.

Termination of detention

761. (1) The customs authority must promptly terminate the detention of any goods
if—

(a) the ground for the detention of the goods is no longer relevant;

(b) the need for the further detention of the goods have fallen away, including
where security is given in the case of goods detained by reason of arisk to
collect tax or other debt that may be payable or become payable on the goods;

(c) the customs authority decides not to seize the goods;

(d) no action is taken within a reasonable time after the goods were detained;

(e) the goods were detained in error;

(f) any action taken in terms of Chapter 37 against the detention is successful; or

(g) acourt so orders.

(2) The customs authority must promptly notify the person to whom the notice of
detention was issued if the detention of the goods is terminated in terms of subsection
D).

(3) If the goods are kept at any licensed premises, the customs authority must
electronically in accordance with section 913 al so notify the licensee of the premises of
the termination of the detention.

Part 2
Seizure of goods
Power to seize goods

762. (1) The customs authority may seize any goods to which this Chapter applies,
including goods detained in terms of section 734(1) or (2)—
(a) if the goods are liable to confiscation in terms of section 766(1);
(b) if the goods are or may be needed as evidence in any criminal proceedings;
(c) if theseizureof thegoodsis permitted in terms of another provision of thisAct
or aprovision of atax levying Act; or
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(d) inany other circumstances as may be prescribed by rule.
(2) Goods seized in terms of subsection (1)(b) must—
(a) be handed over to the South African Police Service or kept or stored for the
purposes of the South African Police Service; and
(b) be dealt with in accordance with the legislation regulating the criminal justice
system, provided that imported goods may not be allowed into free circulation
unless those goods are cleared and released for home use under Chapter 8.434
(3) Goods seized in terms of subsection (1)(a), (c) or (d) must be dealt with in
accordance with section 570 or 580, if not already dealt with in accordance with any of
those sections.
(4) Section 882 appliesif goodsthat are liable to confiscation are to be seized and the
goods cannot readily be found.

Notice of seizure

763. (1) When seizing goods in terms of section 762, a customs officer must issue a

notice of seizure—
(a) inthecase of goodsthat were detained in terms of section 754(1) or (2), to the
person to whom the notice of detention was issued;
(b) inthe case of goods that have been seized without previous detention, to the
person—
(i) clearing the goods or who submitted the clearance declaration, if the
goods are goods being cleared; or
(if) in whose possession the goods are, or are believed to be, at the time of
seizure.

(2) Subsection (1) does not apply if the person to whom the notice must be issued is
unknown or cannot be found.

(3) If the goods are at any licensed premises, the customs authority must
electronically in accordance with section 913 also notify the licensee of the premises of
the seizure.

(4) A notice of selzure must—

(a) identify the goods to which it relates;

(b) state the date from which the goods are seized;

(c) state the reason for the seizure; and

(d) contain any other particulars as may be prescribed by rule.

Termination of seizure

764. (1) The customs authority must immediately terminate the seizure of any goods
if—
(a) an application made in terms of section 765 for the termination of the seizure
is granted;
(b) the goods were seized in error;
(c) any action taken in terms of Chapter 37 against the seizure is successful; or
(d) acourt so orders.
(2) The customs authority must promptly notify the person to whom the notice of
seizure was issued if the seizure of the goods is terminated in terms of subsection (1).
(3) If the goods are kept at any licensed premises, the customs authority must
electronically in accordance with section 913 a so notify the licensee of the premises of
the termination of the seizure.
(4) Thetermination of a seizure does not reactivate any initial detention of the goods.

Termination of seizure on application by owner of goods

765. (1) A person who isthe owner of any goods seized in terms of section 762, may
apply to the customs authority for termination of the seizure.

(2) (a) The burden to prove that the applicant is the owner of any seized goods rests
with the applicant.

(b) In the event of disputing claims as to ownership of any goods, the customs
authority may not decide the dispute, but must abide by the decision of a court.

434. See sections 30 to 34 of the Criminal Procedure Act, 1977.
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(3) An application in terms of subsection (1) must—
(a) motivate the reasons why the seizure should be terminated; and
(b) beintheform and format, contain theinformation and comply with such other
requirements as may be prescribed by rule.

(4) The customs authority may—

(a) on good cause shown grant the application subject to any conditions the
customs authority may impose;43s or
(b) refuse the application.

(5) An application must be refused if granting the application would be inconsistent
with this Act, atax levying Act or any other legislation applicable to the goods.

(6) If an application is granted the applicant must pay to the Commissioner—

(a) any outstanding tax, interest on tax and administrative penalty that may be
payable on or in respect of the goods; and

(b) any expenses incurred by the Commissioner in connection with the seizure,
and any initial detention, of the goods.

(7) The customs authority must promptly notify the applicant if the application is
granted and the seizure of the goods is terminated.

(8) If the goods are kept at any licensed premises, the customs authority must
electronically in accordance with section 913 al so notify the licensee of the premises of
the termination of the seizure.

(9) Thetermination of a seizure does nor reactivate any initial detention of the goods.

Part 3
Confiscation of goods
Confiscation of goods

766. (1) The following goods are for purposes of section 762(1)(a) liable to
confiscation:

(8 Any goods in respect of which a breach of this Act or atax levying Act has
been committed;

(b) any goods that must be destroyed or otherwise disposed of to give effect to a
requirement in terms of thisAct, atax levying Act or any other legisation;

(c) any other goods conveyed, stored, mixed, packed or found with any goods
referred to in paragraph (a) or (b);

(d) any goods that have been used in committing a breach of this Act or a tax
levying Act, including—

(i) avessd, aircraft, railway carriage or vehicle or other means of transport;
(if) reusable transport equipment; and
(iii) plant, machinery, equipment and apparatus,

(e) any goods, including a vessel, aircraft, railway carriage or vehicle or other
means of transport, that have been specifically constructed, adapted, altered or
fitted in any manner for the purpose of concealing goods;

(f any document in respect of which abreach of thisAct or atax levying Act has
been committed or which relates to a matter in respect of which a breach of
thisAct or atax levying Act has been committed; or

(g) any other goodsthat may be confiscated in terms of any other provision of this
Act or aprovision of atax levying Act.

(2) The customs authority must confiscate3¢ any goodsreferred to in subsection (1)—

(a) if upon expiry of 30 calendar days from the date the goods were seized, read
with section 908—

(i) no application for termination of the seizure has been submitted to the
customs authority in terms of section 765; or
(if) no court application for termination of the seizure has been lodged; or
(b) if any such application has been submitted or lodged but has been refused.
(3) The customs authority must give written notice of any confiscation of goodsin
terms of subsection (2) to a person referred to in section 763(1) unless that person is
unknown or cannot be found.

435. In terms of section 881 these conditions may include the imposition of an administrative penalty
equal to the customs value of the goods.
436. Seizure of goods in accordance with Part 2 of this Chapter must precede confiscation.
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(4) Goods confiscated in terms of subsection (2) become the property of the state.
Withdrawal of confiscation

767. (1) The customs authority must promptly withdraw the confiscation of any goods
if—

(a) an application in terms of section 768 for withdrawal of the confiscation is
granted;

(b) the goods were confiscated in error;

(c) any action taken in terms of Chapter 37 against the confiscation is successful;
or

(d) acourt so orders.

(2) The customs authority must promptly notify the person to whom notice of the
confiscation was issued if the confiscation of the goods is withdrawn in terms of
subsection (1).

(3) If the goods are kept at any licensed premises, the customs authority must
electronically in accordance with section 913 a so notify the licensee of the premises of
the withdrawal of the confiscation.

(4) The withdrawal of a confiscation does nor reactivate any initial detention or the
seizure of the goods.

Withdrawal of confiscation on application by previous owner

768. (1) A person who before the goods were confiscated in terms of section 766 was
the owner of the goods, may apply to the customs authority for the withdrawal of the
confiscation.

(2) (a) The burden to prove that the applicant was the owner of the goods before the
goods were confiscated rests with the applicant.

(b) In the event of disputing claims as to ownership of any goods, the customs
authority may not decide the dispute, but must abide by the decision of a court.

(3) An application in terms of subsection (1) must—

(a) motivate the reasons why the confiscation should be withdrawn; and
(b) beintheform and format, contain theinformation and comply with such other
requirements as may be prescribed by rule.

(4) The customs authority may—

(8 on good cause shown grant an application subject to any conditions the
customs authority may impose; 437 or
(b) refuse the application.

(5) An application must be refused if granting the application would be inconsistent
with any other legidlation applicable to the goods.

(6) If an application is granted the applicant must pay to the Commissioner—

(a) any outstanding tax, interest on tax and administrative penalty payable on or
in respect of the goods;438 and

(b) any expenses incurred by the Commissioner in connection with the
confiscation, including the seizure and any initial detention, of the goods.

(7) The customs authority must promptly notify the applicant if the application is
granted and the confiscation of the goods is withdrawn.

(8) If the goods are kept at any licensed premises, the customs authority must
electronically in accordance with section 913 also notify the licensee of the premises of
the withdrawal of the confiscation.

(9) The withdrawal of a confiscation does nor reactivate any initial detention or
seizure of the goods.

Disposal of confiscated goods

769. (1) Goods confiscated in terms of section 766 must be sold or otherwise disposed
of in accordance with sections 592 to 599, subject to subsection (2).

(2) Confiscated goods that are or may be needed as evidence in any crimina
proceedings must be—

437. In terms of section 881 these conditions may include the imposition of an administrative penalty
equal to the customs value of the goods.
438. See sections 112 to 115 for tax and penalties that may be payable.
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(a) handed over to the South African Police Service or kept or stored for the
purposes of the South African Police Service; and

(b) dealt with in accordance with the legislation regulating the criminal justice
Waern_439

Part 4
General
Rules to facilitate implementation of this Chapter

770. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing processes, timeframes and other requirementsfor
applications to terminate the seizure or confiscation of any goods;

Offences in terms of this Chapter

771. A person is guilty of an offence if that person—
(a) failsto comply with arequirement issued in terms of section 758(1)(b); or
(b) contravenes section 759(2).

CHAPTER 35
PROHIBITED, RESTRICTED AND SECTORALLY CONTROLLED GOODS
Definition

772. In this Chapter—
“administering authority”, in relation to—

(a) prohibited goods, means the organ of state administering legislation referred
to in section 774(a), (b) or (c);

(b) restricted goods, means the organ of state administering legisation referred to
in section 783(a), (b) or (c); and

(c) sectorally controlled goods, meansthe organ of state administering legislation
referred to in section 792(a) or (b).

Purpose and application of this Chapter

773. (1) The purpose of this Chapter is to provide for customs participation in the
implementation of legislation—
(a) prohibiting or restricting the import into, possession in or export from the
Republic of certain goods; and
(b) regulating compliance of certain goods imported into or to be exported from
the Republic with health, agricultural, environmental, safety or other sectoral
standards or requirements applicable in terms of such legislation*4°.
(2) This Chapter applies to al prohibited, restricted and sectorally controlled goods
that in whatever way have become subject to customs control in terms of this Act.
(3) If goodsimported into or in the process of being exported from the Republic are—
() restricted goods in terms of legislation administered by any administering
authority and sectorally controlled goods in terms of legislation administered
by another administering authority, the goods must for purposes of thisAct be
dealt with as both restricted goods in terms of Part 2 and sectorally controlled
goods in terms of Part 3: Provided that in the event of any inconsistency
between Part 2 and Part 3 in relation to such goods, the provisions of Part 2
prevail over those of Part 3; or
(b) restricted goods and sectorally controlled goods in terms of legidation
administered by the same administering authority, the goods must for
purposes of this Act be dealt with as sectorally controlled goods in terms of
Part 3.

439. See sections 30 to 34 of the Criminal Procedure Act, 1977.
440. 1t should be noted that in terms of this Chapter Customs are assigned direct powersto detain and deal
with goods that are prohibited, restricted or sectorally controlled goodsin terms of other legislation.
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Part 1
Prohibited goods
Prohibited goods

774. The following goods are prohibited goods for the purposes of this Act:441

(8 Any goods imported into the Republic in contravention of legislation, other
than the Counterfeit Goods A ct,42 prohibiting the importation of those goods;

(b) any goods in the possession of a person in contravention of legislation, other
than the Counterfeit Goods Act, prohibiting the possession of those goods; or

(c) any goodsinthe process of being exported from the Republicin contravention
of legidation, other than the Counterfeit Goods Act, prohibiting the
exportation of those goods.

Clearance of prohibited goods

775. (1) No person may clear prohibited goods for home use or a customs procedure.

(2) Imported prohibited goods destined for a destination other than the Republic may,
despite subsection (1) but subject to subsection (3), be cleared for transhipment or
international transit, provided that the clearance of the goods for the transhipment or
international transit procedure, the release of the goods for that procedure and the
handling or transport of the goodsin terms of that procedure, is not inconsistent with the
legislation referred to in section 774(a) or (b) read with sections 199 and 246.

(3) Subsection (2) may not be read as permitting the clearance of goods for
international transit or transhipment if the import or possession of such goods is
prohibited by legislation referred to in section 774(a) or (b) for purposes of—

(a) combating the illicit trade in narcotics, arms and ammunition, endangered
species or any other goods prescribed by rule;

(b) combating the spreading of contagious human, animal or plant diseases;

(c) protecting the public against hazardous substances;

(d) protecting public health or safety; or

(e) giving effect to any international obligation binding on the Republic.

Detention of prohibited goods

776. (1) The customs authority must, subject to section 777, detain prohibited
goods*2 wherever found in the course of exercising its enforcement functions.444
(2) The customs authority must, subject to section 777, detain goods as prohibited
goods—
(&) if an administering authority electronically or in writing—
(i) natifies the customs authority that those goods are prohibited goods in
terms of legidation administered by that authority; and
(ii) requests the customs authority to detain the goods; or
(b) if amember of the South African Police Service, electronically or in writing,
requests the customs authority to detain the goods for a contravention of
legislation referred to in section 774(a), (b) or (c).

Certain prohibited goods excluded from detention

777. (1) Thefollowing goods are, subject to subsection (2), excluded from detention
in terms of section 776:

441. To fecilitate the implementation of thisAct in relation to prohibited goods, SARS has on its website
alist of prohibited goods to which Chapter 35 applies.

442. Counterfeit goods in the customs environment must be dealt with in accordance with Chapter 36.

443. If a customs officer has a suspicion that any specific goods are prohibited goods but is unsure, the
customs officer may detain the goods in terms of section 754(1)(a)(iii) to determine whether the
goods are prohibited goods. If it is determined that the goods are prohibited goods, this Chapter
becomes applicable by virtue of section 755.

444. Implementation of section 776(1) is not subject to a request in terms of subsection (2). The only
condition is that the goods are found whilst subject to customs control. See section 773(2).
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(a) Imported prohibited goods that are cleared in terms of section 775(2) for
transhipment or international transit, provided that the goods are—

(i) dealtwithstrictly in accordance with the provisions of thisAct relating to
that procedure; and

(i) exported from the Republic within the period applicable to those goods
in terms of that procedure;

(b) prohibited goods that were on board a foreign-going vessel or aircraft when
the vessel or aircraft entered the Republic, provided that—

(i) the goods are destined for a destination other than the Republic and
remain on board that vessel or aircraft until the vessel or aircraft leaves
the Republic; and

(ii) the vessel or aircraft does not call, dock or land a any place in the
Republic; or

(c) prohibited goods that were on board a foreign-going vessel or aircraft when
the vessel or aircraft entered the Republic as stores for that vessel or aircraft,
provided that the goods—

(i) arereported in terms of section 346;

(ii) are not off-loaded in the Republic; and

(iii) are used, or exported from the Republic, on board that vessel or aircraft
as stores for that vessel or aircraft.

(2) Subsection (1) does not exclude from detention goods of which the import or
possession is prohibited in terms of legidation referred to in section 774(a) or (b) for
purposes of —

(a) combating the illicit trade in narcotics, arms and ammunition, endangered
species or any other goods prescribed by rule;

(b) combating the spreading of contagious human, animal or plant diseases;

(c) protecting the public against hazardous substances;

(d) public health or safety; or

(e) giving effect to any international obligation binding on the Republic.

Notice of detention

778. (1) When detaining goodsin terms of section 776(1) or (2), the customs authority

must—
(a) issueancticeto that effect to the person in whose possession the goods are, or
are believed to be, at the time of detention; and
(b) by electronic message or facsimile transmission notify the following persons
of the detention of the goods and the date from which the goods were
detained:
(i) The administering authority administering the legidlation in terms of
which the goods are prohibited goods; and
(ii) the member of the South African Police Service who requested the
detention, if the goods were detained following a request in terms of
section 776(2)(b).

(2) If the goods are at any licensed premises, the customs authority must
electronically in accordance with section 913 a so notify the licensee of the premises of
the detention.

(3) A notice of detention must—

(a) identify the goods to which it relates;

(b) state the date of detention of the goods;

(c) state the reason for the detention; and

(d) contain any other particulars as may be prescribed by rule.

(4) Subsection (1)(a) does not apply—

(a) if the person referred to in that subsection is unknown or cannot be found; or

(b) in the case of goods that have first been detained in terms of section
754(1)(a)(iii) and in respect of which a detention notice has been issued in
terms of section 757.

Place where detained goods may be kept
779. (1) Goods detained in terms of section 776(1) or (2) may, pending the action to

be taken in respect of the goods, be—
(a) kept at the place where they were detained; or
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(b) removed to and stored—
(i) in a state warehouse in terms of section 570 or at another place
determined in terms of section 580(1); or
(ii) at any other place of security most suitable in the circumstances as the
customs authority may determine.
(2) No person may without the permission of the customs authority remove goods
detained in terms of section 776(1) or (2) from the place where they are kept or stored.
(3) If a place where goods are kept or to which they were removed in terms of
subsection (1) is not a customs controlled area, the customs authority has for purposes
of this Act access to those goods as if that place is a customs controlled area.

Termination of detention

780. (1) The customs authority must promptly terminate the detention of goods if—

(&) the goods were detained in error;

(b) theadministering authority administering the legislation in terms of which the
goods are prohibited goods, electronically or in writing, requests the customs
authority to terminate the detention of the goods;

(c) the member of the South African Police Service who requested the detention
of the goods in terms of section 776(2)(b), eectronically or in writing,
reguests the customs authority to terminate the detention; or

(d) acourt so orders.

(2) The customs authority may, subject to subsection (3)—

(a) on application by the importer of prohibited goods referred to in section
774(a), or if the importer is not located in the Republic, the importer’s
registered agent, terminate the detention of the goods and allow the importer
or the importer’s registered agent to clear the goods for outright export and
immediately export those goods from the Republic at own expense under
supervision of the customs authority, provided that—

(i) theimporter or theimporter’sregistered agent did not conceal or attempt
to conceal the goods, or did not divert or attempt to divert the goods for
home use; and

(if) the possession of that kind of goods in the Republic by the importer or
the importer’s registered agent is not illegal; or

(b) on application by the person who intended to export prohibited goods referred
to in section 774(c) that were in free circulation before their detention,
terminate the detention of the goods and allow those goods to revert to free
circulation, provided that—

(i) that person did not conceal or attempt to conceal the goods for purposes
of export; and

(if) thepossession of those goodsin the Republic by that personisnotillegal.

(3) The customs authority may grant an application in terms of subsection (2) only if

the applicant submits written proof to the customs authority that the administering
authority has no objection to the application.

Disposal of detained prohibited goods

781. (1) Goods detained in terms of section 776(1) or (2) must be dealt with in
accordance with—
(a) thelegidation in terms of which the goods are prohibited goods;
(b) thelegislation regulating the criminal justice system if and to the extent that
the goods are needed as evidence in any crimina proceedings; or
(c) section 782, if the administering authority submits a request in terms of that
section for the disposal of the goods in terms of that section and the customs
authority accedes to the request.
(2) Prohibited goods referred to in subsection (1)(a) or (b) must be handed over to, or
kept under customs control for the purposes of—
(a) the relevant administering authority, if the goods are to be dealt with in
accordance with subsection (1)(a); or
(b) therelevant administering authority or the South African Police Service, if the
goods are to be dealt with in accordance with subsection (1)(b).
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Disposal of prohibited goods by customs authority

782. (1) The administering authority may, despite any legislation administered by it,
request the customs authority to dispose in terms of this section of prohibited goods
detained in terms of section 776(1) or (2), and if the customs authority accedes to the
request, the customs authority must—

(a) confiscate the goods;

(b) notify the person to whom the notice of detention was issued in terms of
section 778(1)(a), if such a notice was issued; and

(c) dispose of the goods in terms of this section.

(2) Goods confiscated in terms of subsection (1) become the property of the state.

(3) Prohibited goods confiscated in terms of subsection (1) and consisting of goods
referred to in—

(a) section 774(a) or (b) must be destroyed or otherwise disposed of in away that
would not alow the goods into free circulation in the Republic; or
(b) section 774(c) must be disposed of in any appropriate manner, including by—
i) donating the goods for welfare purposes;
(if) appropriating the goods to an organ of state, including SARS, for use by
that organ of state;
(iii) making the goods available as humanitarian aid to communities in the
Republic;
(iv) sdling the goods in a manner determined by the Commissioner, which
may include a sale—
(aa) by public auction;
(bb) by public tender; or
(cc) out of hand, when appropriate; and
(v) destroying the goods.

Part 2
Restricted goods
Restricted goods

783. The following goods are restricted goods for purposes of this Act:445

(8 Any goodsimported into the Republic if those goods are subject to legidation
restricting the importation of those goods otherwise than on authority of a
permit or other authorisation issued in terms of that legisation;

(b) any goods in the possession of a person if those goods are subject to
legislation restricting the possession of those goods by that person otherwise
than on authority of a permit or other authorisation issued in terms of that
legidation; or

(c) any goodsin the process of being exported from the Republic if those goods
are subject to legislation restricting the exportation of those goods otherwise
than on authority of a permit or other authorisation issued in terms of that
legidation.

Clearance of restricted goods

784. (1) No person may clear restricted goods in accordance with section 89 or 93 for
home use or a customs procedure unless—
(a) that person submits to the customs authority—

(i) apermit or other authorisation issued in terms of the legidation referred
toin section 783(a), (b) or (c) which authorises the import, possession or
export of the goods; or

(if) sufficient information to enable the customs authority to access the
electronic database of the organ of state administering that legislation
and the customs authority establishes from that database that a permit or
other authorisation has been issued in terms of that legislation which
authorises the import, possession or export of the goods; or

445. To facilitate the implementation of thisAct in relation to restricted goods, SARS has on its website
alist of restricted goods to which Chapter 35 applies.
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(b) the administering authority administering that legidation submits to the
customs authority electronically in accordance with section 913—
(i) apermit or other authorisation issued in terms of that legislation which
authorises the import, possession or export of the goods; or
(if) confirmation that such a permit or other authorisation has been issued.
(2) Imported restricted goods may, despite subsection (1) but subject to subsection
(3), be cleared without a permit or other authorisation referred to in subsection (1) for—
(a) warehousing pending compliance with the legidation referred to in section
783(a) or (b), provided that the clearance of the goods for the warehousing
procedure, the release of the goods for that procedure and the handling or
transport of the goods in terms of that procedure, is not inconsistent with that
legidlation;#46
(b) transhipment or international transit, provided that—
(i) the goods are destined for a destination other than the Republic; and
(ii) the clearance of the goods for the transhipment or internationa transit
procedure, the rel ease of the goods for that procedure and the handling or
transport of the goodsin terms of that procedure, is not inconsistent with
the legislation referred to in section 783(a) or (b) read with sections 199
and 246; or
(c) temporary admission, provided that the clearance of the goods for the
temporary admission procedure, the release of the goods for that procedure
and thetemporary usein the Republic of the goods in terms of that procedure,
is not inconsistent with the legislation referred to in section 783(a) or (b).
(3) Subsection (2) may not be read as permitting the clearance of restricted goods for
a customs procedure referred to in that subsection—
(a) if theimport or possession of such goods is restricted in terms of legislation
referred to in section 783(a) or (b) for purposes of—
(i) combating the illicit trade in narcotics, arms and ammunition, endan-
gered species or any other goods prescribed by rule;
(if) combating the spreading of contagious human, animal or plant diseases;
(iii) protecting the public against hazardous substances;
(iv) protecting public health or safety; or
(v) giving effect to any international obligation binding on the Republic; or
(b) if those goods are of aclass or kind or fall within a category of goods as may
be prescribed by rule.

Detention of restricted goods

785. (1) The customs authority must, subject to section 786, detain restricted goods*4”
wherever found in the course of exercising its enforcement functions*8 if the import,
possession or export of the goods, as the case may be, is not authorised in terms of a
permit or other authorisation issued in terms of legislation referred to in section 783(a),
(b) or (c) applicable to the goods.

(2) The customs authority must, subject to section 786, detain goods as restricted
goods—

(a) if an administering authority administering the legislation in terms of which
the goods are restricted goods, electronically or in writing—

(i) notifies the customs authority that those goods are restricted goods to
which that legislation applies and that no permit or other authorisation
has been issued in terms of that legidation authorising the import,
possession or export of those goods; and

(ii) reguests the customs authority to detain the goods; or

(b) if amember of the South African Police Service, electronically or in writing,
requests the customs authority to detain the goods for a contravention of

legidation referred to in section 783(a), (b) or (c).

446. See sections 300(1)(d), 301(1)(b) and 311.

447. 1f acustoms officer has a suspicion that any specific goods are restricted goods but is unsure, the
customs officer may detain the goods in terms of section 754(1)(a)(iii) to determine whether the
goods are restricted goods. If it is determined that the goods are restricted goods, this Chapter
becomes applicable by virtue of section 755.

448. The only condition isthat the goods are found whilst subject to customs control. See section 773(2).
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Certain restricted goods excluded from detention

786. (1) The following goods are, subject to subsection (2), excluded from detention
in terms of section 785:

(&) Imported restricted goods that are cleared for warehousing in terms of section
784(2)(a) pending compliance with the legidlation restricting the import or
possession of the goods, provided that the required permit or other
authorisation is submitted to the customs authority within the period
applicable to the goods in terms of section 305;

(b) imported restricted goods that are cleared in terms of section 784(2)(b) for the
transhipment or international transit procedure, provided that the goods are—
(i) dealtwithstrictly in accordancewith the provisions of thisAct relating to

that procedure; and
(ii) exported from the Republic within the period applicable to those goods
in terms of that procedure;

(c) restricted goodsthat were on board aforeign-going vessel or aircraft when the
vessel or aircraft entered the Republic, provided that the goods—

(i) aredestined for a destination other than the Republic;
(if) are not off-loaded in the Republic; and
(iii) remain on board that vessel or aircraft until the vessel or aircraft leaves
the Republic; and

(d) restricted goodsthat were on board aforeign-going vessel or aircraft when the
vessel or aircraft entered the Republic as stores for that vessel or aircraft,
provided that the goods—

(i) arereported in terms of section 346;
(ii) are not off-loaded in the Republic; and
(iii) are used, or exported from the Republic, on board that vessdl or aircraft
as stores for that vessel or aircraft.

(2) Subsection (1) does not exclude from detention goods of which the import,
possession or export isrestricted in terms of legislation referred to in section 783(a), (b)
or (c) for purposes of—

(a) combating the illicit trade in narcotics, arms and ammunition, endangered
species or any other goods prescribed by rule;

(b) combating the spreading of contagious human, animal or plant diseases;

(c) protecting the public against hazardous substances; or

(d) public health or safety.

Notice of detention

787. (1) When detaining goodsin terms of section 785(1) or (2), the customs authority

must—
(a) issue adetention notice to that effect to the person in whose possession the
goods are, or are believed to be, at the time of detention; and
(b) by electronic message or facsimile transmission notify the following persons
of the detention of the goods and the date from which the goods were
detained:
(i) The administering authority administering the legidation in terms of
which the goods are restricted goods; and
(ii) the member of the South African Police Service who requested the
detention, if the goods were detained following a request in terms of
section 785(2)(b).

(2) If the goods are at any licensed premises, the customs authority must
electronically in accordance with section 913 al so notify the licensee of the premises of
the detention.

(3) A notice of detention must—

(a) identify the goods to which it relates;

(b) state the date of detention of the goods;

(c) state the reason for the detention; and

(d) contain any other particulars as may be prescribed by rule.

(4) Subsection (1)(a) does not apply—

(a) if the person referred to in that subsection is unknown or cannot be found; or
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(b) in the case of goods that have first been detained in terms of section
754(1)(a)(iii) and in respect of which a detention notice has been issued in
terms of section 757.

Place where detained goods may be kept

788. (1) Goods detained in terms of section 785(1) or (2) may, pending the action to
be taken in respect of the goods, be—
(a) kept at the place where they were detained; or
(b) removed to and stored—
(i) in a state warehouse in terms of section 570 or at another place
determined in terms of section 580(1); or
(if) at any other place of security most suitable in the circumstances as the
customs authority may determine.
(2) No person may without the permission of the customs authority remove goods
detained in terms of section 785(1) or (2) from the place where they are kept or stored.
(3) If a place where goods are kept or to which they were removed in terms of
subsection (1) is not a customs controlled area, the customs authority has for purposes
of this Act access to those goods as if that place is a customs controlled area.

Termination of detention

789. (1) The customs authority must promptly terminate the detention of goods if—

(a) the goods were detained in error;

(b) theadministering authority administering the legislation in terms of which the
goods are restricted goods, electronically or in writing, requests the customs
authority to terminate the detention;

(c) the member of the South African Police Service who requested the detention
of the goods in terms of section 785(2)(b), electronically or in writing,
requests the customs authority to terminate the detention; or

(d) acourt so orders.

(2) The customs authority may, subject to subsection (3)—

(a) onapplication by theimporter of restricted goodsreferred toin section 783(a),
or if the importer is not located in the Republic, the importer’s registered
agent, terminate the detention of the goods and allow the importer or the
importer’s registered agent to clear the goods for outright export and
immediately export those goods from the Republic at own expense under
supervision of the customs authority, provided that—

(i) theimporter or theimporter’sregistered agent did not conceal or attempt
to conceal the goods, or did not divert or attempt to divert the goods for
home use; and

(if) the possession of that kind of goods in the Republic by the importer or
the importer’s registered agent is not illegal; or

(b) on application by the person who intended to export restricted goods referred
to in section 783(c) that were in free circulation before their detention,
terminate the detention of the goods and allow those goods to revert to free
circulation, provided that—

(i) that person did not conceal or attempt to conceal the goods for purposes
of export; and

(if) thepossession of those goodsin the Republic by that personisnotillegal.

(3) The customs authority may grant an application in terms of subsection (2) only if

the applicant submits written proof to the customs authority that the administering
authority has no objection to the application.

Disposal of detained restricted goods

790. (1) Goods detained in terms of section 785(1) or (2) must be dealt with in
accordance with—
(a) thelegidation in terms of which the goods are restricted goods;
(b) the legislation regulating the criminal justice system if and to the extent that
the goods are needed as evidence in any criminal proceedings; or
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(c) section 791, if the administering authority submits a request in terms of that
section for the disposal of the goods in terms of that section and the customs
authority accedes to the request.

(2) Restricted goods referred to in subsection (1)(a) or (b) must be handed over to, or
kept under customs control for the purposes of—

(a) the relevant administering authority, if the goods are to be dealt with in
accordance with subsection (1)(a); or

(b) therelevant administering authority or the South African Police Service, if the
goods are to be dealt with in terms of subsection (1)(b).

Disposal of restricted goods by customs authority

791. (1) The administering authority may, despite any legislation administered by it,
request the customs authority to dispose in terms of this section of restricted goods
detained in terms of section 785(1) or (2), and if the customs authority accedes to the
request, the customs authority must—

(a) confiscate the goods;

(b) notify the person to whom the notice of detention was issued in terms of
section 787(1)(a), if such a notice was issued; and

(c) dispose of the goods in terms of this section.

(2) Goods confiscated in terms of subsection (1)(a) become the property of the state.

(3) Restricted goods confiscated in terms of subsection (1)(a) must be disposed of in
any appropriate manner, including by—

(a) donating the goods for welfare purposes,

(b) appropriating the goods to an organ of state, including SARS, for use by that
organ of state;

(c) making the goods available as humanitarian aid to communities in the
Republic or to another country;

(d) selling the goods, subject to subsection (4), in a manner determined by the
Commissioner, which may include a sale—
(i) by public auction;
(ii) by public tender; or
(iii) out of hand, when appropriate; and

(e) destroying the goods.

(4) Restricted goods confiscated in terms of subsection (1)(a) and consisting of goods
referred to in section 783(a) may be sold in terms of subsection (3)(d)—

(@ only if a permit or other authorisation has been issued in terms of the
legislation restricting the import of the goods; and

(b) only above aprice set by the Commissioner at alevel that will not undermine
the local production of goods of the relevant kind.

(5) Restricted goods confiscated in terms of subsection (1)(a) and consisting of goods
referred to in section 783(b) may not be disposed of in terms of subsection (3) in away
that would allow the goodsinto free circulation in the Republic without apermit or other
authorisation issued in terms of the legislation restricting the possession of the goods.

Part 3
Sectorally controlled goods
Sectorally controlled goods

792. The following goods are sectorally controlled goods for purposes of thisAct:449
(8 Any goods imported into the Republic if those goods are subject to
compliance with sectoral legislation—
(i) providing for therejection or condemnation of the goodsif any standards
or requirements applicable to those goodsin terms of that legislation are
not met; and

449, To facilitate the implementation of thisAct in relation to sectorally controlled goods, SARS has on
its website a list of such goods to which Chapter 35 applies.
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(i) requiring for that purpose prior approval, inspection or vetting of the

goods;45° or
(b) any goodsin the process of being exported from the Republic if those goods
are subject to compliance with sectoral |egidlation—

(i) providing for the rejection of the goods for export if any standards or
requirements applicable to those goodsin terms of that |egislation are not
met; and

(i) requiring for that purpose prior approval, inspection or vetting of the
goods.

Clearance of sectorally controlled goods

793. (1) Section 89, read with section 91, applies to the clearance of sectorally
controlled goods imported into the Republic, and section 93, read with section 95,
appliesto the clearance of sectorally controlled goods to be exported from the Republic.

(2) Clearance of sectorally controlled goods may be proceeded with despite the
detention of the goods in terms of section 794, but the goods may not be released for
home use or a customs procedure whilst under detention.

Detention of sectorally controlled goods

794. (1) The customs authority must, subject to section 795, detain sectorally
controlled goods*>! wherever found in the course of exercising its enforcement
functions.452

(2) The customs authority must, subject to section 795, detain goods as sectorally
controlled goods if an administering authority administering the legislation in terms of
which the goods are sectorally controlled goods €electronically or in writing—

(a) notifiesthe customs authority that those goods are sectorally controlled goods
to which that legislation applies and that the goods must first be approved,
inspected or vetted before the goods may be proceeded with in the customs
process; and

(b) requests the customs authority to detain the goods.

Certain sectorally controlled goods excluded from detention

795. The following goods are, subject to subsection (2), excluded from detention in
terms of section 794:

(a) Sectorally controlled goods that were on board a foreign-going vessel or
aircraft when the vessel or aircraft entered the Republic, provided that the
goods—

(i) are destined for a destination other than the Republic;
(if) are not off-loaded in the Republic; and
(iii) remain on board that vessel or aircraft until the vessel or aircraft leaves
the Republic; and

(b) sectoraly controlled goods that were on board a foreign-going vessel or
aircraft when the vessel or aircraft entered the Republic as stores for that
vessel or aircraft, provided that the goods—

(i) arereported in terms of section 346;
(i1) are not off-loaded in the Republic; and
(iii) are used, or exported from the Republic, on board that vessel or aircraft
as stores for that vessel or aircraft.

450. For instance under the Standards Act, 2008 (Act No. 8 of 2008), compulsory standards are
maintained and inspection is compulsory for the importation of certain goods such as fish products.

451. If a customs officer has a suspicion that any specific goods are sectorally controlled goods but is
unsure, the customs officer may detain the goods in terms of section 754(1)(a)(ii) to determine
whether the goods are sectorally controlled goods. If it is determined that the goods are sectorally
controlled goods, this Chapter becomes applicable by virtue of section 755.

452, The only condition isthat the goods are found whilst subject to customs control. See section 773(2).
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Notice of detention

796. (1) When detaining goodsin terms of section 794(1) or (2), the customs authority
must—

(a) issue adetention notice to that effect to the person in whose possession the
goods are, or are believed to be, at the time of detention; and

(b) by electronic message or facsimile transmission notify the administering
authority administering the legidlation in terms of which the goods are
sectorally controlled goods of the detention of the goods and the date from
which the goods were detained.

(2) If the goods are at any licensed premises, the customs authority must
electronically in accordance with section 913 al so notify the licensee of the premises of
the detention.

(3) A notice of detention must—

(a) identify the goods to which it relates;

(b) state the date of detention of the goods;

(c) state the reason for the detention; and

(d) contain any other particulars as may be prescribed by rule.

(4) Subsection (1)(a) does not apply—

(a) if the person referred to in that subsection is unknown or cannot be found; or

(b) in the case of goods that have first been detained in terms of section
754(1)(a)(iii) and in respect of which a detention notice has been issued in
terms of section 757.

Place where detained goods may be kept

797. (1) Goods detained in terms of section 794(1) or (2) may, pending the action to
be taken in respect of the goods, be—
(a) kept at the place where they were detained; or
(b) removed to and stored—
(i) in a state warehouse in terms of section 570 or at another place
determined in terms of section 580(1); or
(if) at any other place of security most suitable in the circumstances as the
customs authority may determine.
(2) No person may without the permission of the customs authority remove goods
detained in terms of section 794(1) or (2) from the place where they are kept or stored.
(3) If a place where goods are kept or to which they were removed in terms of
subsection (1) is not a customs controlled area, the customs authority has for purposes
of this Act access to those goods as if that place is a customs controlled area.

Termination of detention

798. (1) The customs authority must promptly terminate the detention of sectorally
controlled goods if—
(a) the goods were detained in error;
(b) the administering authority confirms that the detention of the goods may be
terminated; or
(c) acourt so orders.
(2) Sectorally controlled goods of which the detention was terminated in terms of
subsection (1) must be allowed to be proceeded with in the customs process.

Disposal of detained sectorally controlled goods

799. (1) Imported goodsreferred to in section 792(a) that are disapproved, rejected or
condemned in terms of the applicable sectoral legislation, must be dealt with in
accordance with—

(a) that legidlation; or
(b) thelegislation regulating the criminal justice system if and to the extent that
the goods are needed as evidence in any criminal proceedings.

(2) Goods destined for export referred to in section 792(b) that wereinfreecirculation
before the detention or before their clearance for export, and that are disapproved or
rejected for export in terms of the applicable sectoral legislation, may not be released for
export but may revert to free circulation unless that legislation determines otherwise.
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Part 4
Other matters

Inconsistency of this Chapter with other legislation prohibiting, restricting or
controlling import, possession or export of goods

800. This Chapter may not be read as affecting the implementation of other legislation 5
referred to in section 774, 783 or 792 prohibiting, restricting or controlling the import,
possession or export of goods to the extent that this Chapter is inconsistent with that
other legisation.

Rules to facilitate implementation of this Chapter

801. Rules made in terms of section 903 to facilitate the implementation of this 10
Chapter may include rules—
(a) to give effect to the Republic's obligations in terms of an international
agreement relating to the prohibition or restriction or controlling of the import
into or export from the Republic of goods to which the agreement relates,
including rules— 15
(i) prohibiting the import into or export from the Republic of such goods,
including goods produced through the exploitation of children; and
(if) restricting the import into or export from the Republic of such goods
otherwise than on authority of a permit issued by the customs authority
or another organ of state; 20
(b) prescribing procedures, forms and timelines in connection with applications
referred to in sections 780(2) and 789(2); and
(c) prescribing the time within and manner in which the carrier or on-board
operator of a foreign-going vessel or aircraft entering the Republic must
declare prohibited goods on board that vessel or aircraft.453 25

Offences in terms of this Chapter

802. (1) A person is guilty of an offence if that person—
(a) contravenes section 775(1), 779(2), 784(1), 788(2) or 797(2); or
(b) colludes or makes an arrangement of whatever nature with any other person
inside or outside the Republic to defeat or evade a provision of this Chapterin 30
relation to any prohibited, restricted or sectorally controlled goods imported
or to be imported into, or exported or to be exported from, the Republic.
(2) An offence referred to in subsection (1) is a Category 1 offence.

CHAPTER 36
COUNTERFEIT GOODS 35
Definitions

803. (1) In this Chapter, unless the context otherwise indicates—
‘counterfeiting’, ‘counterfeit goods’, ‘counterfeit goods depot’, ‘intellectual
property right’, ‘owner’ and ‘protected goods’ have the meanings assigned
thereto in the Counterfeit Goods Act, and 40
“affected party”, in relation to goods suspected of being counterfeit goods—
(a) that are cleared for home use or a customs procedure, means—
(i) the person clearing the goods;
(if) the person on whose behalf the goods are cleared; or
(iii) apersonwho actsin relation to those goods on behalf of apersonreferred 45
to in subparagraph (i) or (ii); or
(b) that have not been cleared, means—

453. Travellers and crew members entering the Republic must in terms of section 479 declare any
prohibited goods that they have with them.
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(i) the consignee, consignor, importer, exporter, owner, manufacturer or
person having control of those goods or in whose possession the goods
are; or

(if) apersonwho actsin relation to those goods on behalf of aperson referred
to in subparagraph (i);

“right-holder™, in relation to protected goods, means—

(a) theowner of anintellectual property right in respect of those protected goods;

(b) alicenseeof anintellectual property right in respect of those protected goods;

(c) aperson who has the right to import into, distribute in or export from, the
Republic those protected goods; or

(d) apersonwho acts on behalf of a person referred to in paragraph (a), (b) or (c)
to protect the intellectual property right in respect of those protected goods.

Purpose and application of this Chapter

804. (1) The purpose of this Chapter isto provide for a customs role in combating the
trade in counterfeit goods imported into or in the process of being exported from the
Republic.

(2) This Chapter applies to al counterfeit goods, including goods suspected to be
counterfeit goods, that in whatever way have become subject to customs control, but
may not be applied to goods that have already been seized in terms of the Counterfeit
Goods Act.454

(3) In the event of an inconsistency between a provision of this Chapter and the
Counterfeit Goods Act, the provision of this Chapter prevails.

Part 1
Detention of suspected counterfeit goods when prior application has been granted
Application for detention of suspected counterfeit goods

805. (1) A person claiming to be aright-holder in relation to any protected goods may
apply to the customs authority for assistance in combating the trade in counterfeit goods
that infringe the intellectual property right in respect of those protected goods by—

(a) detaining any goods suspected of infringing that intellectual property right as
and when any such goods become subject to customs control; and

(b) dealing with such detained goods in accordance with this Chapter.

(2) An application must—

(a) beintheform and format and contain theinformation as may be prescribed by
rule;

(b) give sufficient particulars of the protected goods in respect of which customs
assistance is sought in terms of this Chapter;

(c) describe the essential physical and other distinctive features, elements and
characteristics of goodsthat may indicate that goods are counterfeit goods that
infringe the intellectual property right in respect of those protected goods;

(d) be accompanied by evidence—

(i) that an intellectual property right subsists in respect of the goods in
respect of which customs assistance is sought in terms of this Chapter;

(i) that those goods are protected goods,

(iii) that the applicant is a right-holder in relation to those protected goods,

(iv) that counterfeit goodsinfringing the intellectual property right in respect
of those protected goods are believed on reasonable grounds to be
imported into or exported from the Republic; and

(v) of the date on which that intellectual property right will expire; and

(e) be accompanied by—

(i) anindemnity in terms of which the applicant indemnifies the Commis-
sioner against any liability that may arise from any actions, proceedings,
claims or demands whatsoever which may be made or taken against the
Commissioner in providing the required assistance;

454. Goods seized in terms of the Counterfeit Goods Act must be dealt within terms of that Act.
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(if) an undertaking in terms of which the applicant undertakes to pay any
costs or expenses incurred by, and any charges owed to, the Commis-
sioner in providing the required assistance; and

(iii) an administration fee as may be prescribed by rule.

Consideration of applications

806. (1) The customs authority must promptly consider an application in terms of
section 805, and must grant the application if satisfied on face value of the evidence and
motivations submitted by the applicant—

(a) that the goodsin respect of which customs assistanceis sought interms of this
Chapter are protected goods;

(b) that an intellectual property right subsists in respect of those goods;

(c) that the applicant is aright-holder in relation to those protected goods; and

(d) that the fear of the applicant that the intellectual property right claimed to
subsist in respect of those goods may be infringed, appearsto bereasonablein
the circumstances.

(2) (8 When granting the application, the customs authority must determine the
period for which customs assistance in terms of this Chapter will be provided in relation
to the protected goods applied for.

(b) A period determined in terms of paragraph (a) may not extend beyond the date on
which the intellectual property right in respect of those protected goods will expire.

(3) No application in terms of this section may be granted if the tax matters of the
applicant are not in order as contemplated in section 917.

Detention of suspected counterfeit goods

807. (1) If a customs officer has reasonable cause to suspect that any specific goods
are counterfeit goods that infringe an intellectual property right in respect of protected
goods for which an application was granted in terms of section 806, the customs officer
must—

(a) detain the goods;
(b) issue adetention notice to—
(i) any person who in relation to the suspected counterfeit goods is an
affected party; or
(ii) the personinwhose possession the goods are, or are believed to be, at the
time of detention; and
(c) notify the right-holder who brought the application of—
(i) the detention of the goods; and
(if) the date from which the goods are detained.
(2) Subsection (1) applies to any suspected counterfeit goods found—
(a) during clearance or release procedures applicable to the goods;
(b) during an inspection in terms of this Act;
(c) whenaperson complieswith arequest by acustomsofficer intermsof thisAct
to produce any goods; or
(d) during asearchinterms of thisAct of any premises, or of any vessel, aircraft,
train, railway carriage, vehicle or other means of transport, or of any person.

(3) A customs officer’s suspicion in terms of subsection (1) must take into account the
particulars referred to in section 805(2)(c) stated in the right-holder’s application which
describe the essential physical and other distinctive features, elements and characteris-
tics of goods that may indicate that the goods are counterfeit goods that infringe the
intellectual property right in respect of the protected goods for which the application was
granted.

(4) A detention notice must—

(a) identify the goods to which it relates;

(b) state the date from which the goods are detained;

(c) state the reason for the detention;

(d) contain any other particulars as may be prescribed by rule; and

(e) bedelivered by electronic message, by facsimile transmission or by hand.

(5) Subsection (1)(b) does not apply if the persons referred to in that subsection are
unknown or cannot be found.

(6) Goods detained in terms of subsection (1) must be dealt with in terms of Part 3.
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Part 2
Detention of suspected counterfeit goods in absence of prior approved application
Discovery of suspected counterfeit goods

808. (1) If a customs officer has reasonable cause to suspect that any specific goods
are counterfeit goods that infringe the intellectual property right in respect of any
protected goods for which no application was made and granted in terms of Part 1, the
customs officer must notify the following persons of the goods and the fact that the
goods are suspected counterfeit goods:

(a) A personwho isbelieved by the customs officer to be aright-holder in respect
of the protected goods in respect of which an intellectual property right is
suspected of being infringed; and

(b) any person who in relation to the suspected counterfeit goods is to the
knowledge of the customs officer an affected party.

(2) Subsection (1) applies to any suspected counterfeit goods found—

(a) during clearance or release procedures applicable to the goods;

(b) during an inspection in terms of this Act;

(c) whenaperson complieswith arequest by acustoms officer intermsof thisAct
to produce any goods; or

(d) during asearchintermsof thisAct of any premises, or of any vessdl, aircraft,
train, railway carriage, vehicle or other means of transport, or of any person.

(3) A notification in terms of subsection (1) must be delivered by electronic message,
by facsimile transmission or by hand.

(4) A customs officer isnot obliged to comply with subsection (1) unlessthefollowing
information is readily available to the customs officer:

(8 The name of a person who is aright-holder in respect of the protected goods
in respect of which an intellectual property right is suspected of being
infringed; and

(b) the electronic address or facsimile number of that person.

(5) Subsection (1)(b) does not apply if the person referred to in that subsection is
unknown or cannot be found.

(6) Goods to which subsection (1) has been applied may not be released for home use
or a customs procedure pending an application for the detention of the goodsin terms of
section 809.

Application for detention of suspected counterfeit goods

809. (1) A person notified in terms of section 808(1)(a) of suspected counterfeit
goods, or any other person claiming to be a right-holder in relation to the protected
goods in respect of which an intellectual property right is suspected of being infringed
by those goods, may, within three working days after the date of notification read with
section 908, apply to the customs authority for the detention of the suspected counterfeit
goods and for the goods to be dealt with in terms of this Chapter.

(2) An application must—

(a) beintheform and format and contain theinformation as may be prescribed by
rule;

(b) give sufficient particulars of the protected goods which are the subject of the
application;

(c) describe the essential physical and other distinctive features, elements and
characteristics of goods that may indicate that the goods are counterfeit goods
that infringe theintellectual property right in respect of those protected goods;

(d) be accompanied by evidence—

(i) that anintellectual property right subsistsin respect of the goods that are
the subject of the application;
(ii) that those goods are protected goods,
(iii) that the applicant is a right-holder in relation to those protected goods;
and
(iv) of the date on which that intellectual property right will expire; and

(e) be accompanied by—

(i) an indemnity in terms of which the applicant indemnifies the Commis-
sioner against any liability that may arise from any actions, proceedings,
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claims or demands whatsoever which may be made or taken against the
Commissioner in dealing with the goods in terms of this Chapter;

(if) an undertaking in terms of which the applicant undertakes to pay any
costs or expenses incurred by, and any charges owed to, the Commis-
sioner in dealing with the goods in terms of this Chapter; and

(iii) an administration fee as may be prescribed by rule.

Consideration of applications

810. (1) The customs authority must promptly consider an application in terms of
section 809, and must grant the application if satisfied on face value of the evidence and
motivations submitted by the applicant—

(a) that the goods which are the subject of the application are protected goods;

(b) that an intellectual property right subsists in respect of those goods;

(c) that the applicant is aright-holder in relation to those protected goods; and

(d) that the goods suspected to be counterfeit goods are counterfeit goods that
infringe the intellectual property right in respect of those protected goods.

(2) If the application is granted the customs authority must—

(a) detain the goods suspected to be counterfeit goods;
(b) issue a detention notice to—
(i) any person who in relation to the suspected counterfeit goods is an
affected party; or
(if) the personin whose possession the goods are, or are believed to be, at the
time of detention; and
(c) notify the applicant of the date of detention of the goods.

(3) Goods detained in terms of subsection (2) must be dealt with in terms of Part 3.

(4) Subsection (2)(b) does not apply if the persons referred to in that subsection are
unknown or cannot be found.

Part 3
Procedures for detained suspected counterfeit goods
Inventory of detained goods

811. The customs authority must in accordance with any requirements as may be
prescribed by rule make an inventory of goods detained in terms of Part 1 or 2.

Furnishing of personal details of affected parties to right-holders

812. (1) The customs authority must, at the request of a right-holder whose
application has been granted in terms of section 806 or 810, furnish theright-holder with
the name and address, and contact details, of aperson who isan affected party in relation
to the detained goods, if available to the customs authority.

(2) The right-holder may not use the personal details of an affected person furnished
to the right-holder in terms of subsection (1) for any purpose other than for the purpose
of this Chapter or the Counterfeit Goods Act.

Furnishing of samples of detained goods to right-holders

813. (1) The customs authority must, at the request of a right-holder whose
application has been granted in terms of section 806 or 810, furnish the right-holder with
samples of the goods detained in terms of Part 1 or 2.

(2) The right-holder—

(a) isresponsible for the collection and return of the samples;

(b) must acknowledge receipt of the samples;

(c) must return the samples before the detention of the goods is ended;

(d) may not use the samples for any purpose other than for the purpose of this
Chapter or the Counterfeit Goods Act; and

(e) must comply with such other requirementsin relation to those samples as may
be determined by the customs authority or as may be prescribed by rule.

(3) Any handling of or dealing with samples by the right-holder is at the risk and
expense of the right-holder.
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Burden on right-holders to protect their rights

814. (1) The right-holder whose application has been granted in terms of section 806
or 810 must, within a period of ten calendar days after the detention of the goods, read
with section 908, submit to the customs authority a notice#s> indicating whether or not
the right-holder intends to apply to a court for a finding that the detained goods are
counterfeit goods that infringe an intellectual property right in respect of protected
goods for which the application in terms of section 806 or 810 was granted.

(2) A copy of the notice submitted to the customs authority in terms of subsection (1)
must simultaneously be submitted to a person who in relation to the detained goodsisan
affected party if the name and address or contact details of that person are available to
or reasonably determinable by the right-holder.

(3) If the right-holder submits a notice indicating that the right-holder—

(a) intendsto apply to acourt for afinding that the detained goods are counterfeit
goods, the goods must be removed to a counterfeit goods depot in accordance
with section 815; or

(b) intends not to apply to a court for a finding that the detained goods are
counterfeit goods, the customs authority must promptly terminate the
detention of the goods, but no such termination of a detention affects the
application of the Counterfeit Goods Act in relation to those goods.

Removal of detained goods to counterfeit goods depots

815. (1) Detained goods that must in terms of section 814(3)(a) be removed to a
counterfeit goods depot must be removed to the depot within seven calendar days of
submission of the notice referred to in section 814(1) to the customs authority, read with
section 908.

(2) (a) Theright holder must remove the goods under supervision of acustoms officer
to a counterfeit goods depot at the risk and expense of the right-hol der.

(b) The customs officer under whose supervision the goods are removed must obtain
an acknowledgement of receipt of the goods on the inventory made in terms of
section 811 from the person in charge of the counterfeit goods depot.

(3) If theright-holder failsto remove the goods to acounterfeit goods depot within the
applicable time referred to in subsection (1), the customs authority may arrange for the
removal of the goods to a counterfeit goods depot at the risk and expense of the
right-holder.

Court applications by right-holders

816. (1) If aright-holder has submitted a notice in terms of section 814(1) indicating
that the right-holder intends to apply to a court for afinding that the detained goods are
counterfeit goods, the right-holder must within a period of ten calendar days after the
customs authority has been notified in terms of subsection (1), read with section 908,
apply to a court for such a finding.

(2) A court application referred to in subsection (1) may be brought on its own or form
part of any other civil proceedings instituted by the right-holder in connection with the
detained goods against a person who in relation to those goods is an affected party.

(3) If the right-holder failsto comply with subsection (1), the customs authority must
promptly terminate the detention of the goods, but no such termination of a detention
affects the application of the Counterfeit Goods Act in relation to those goods.

Finding by court that detained goods are counterfeit goods

817. (1) If acourt adjudicating an application referred to in section 816(1) finds that
the detained goods are counterfeit goods that infringe an intellectual property right in
respect of protected goods for which an application in terms of section 806 or 810 was
granted, the court may, in addition to any other order it may issue—

(a) award title in the detained goods to the right-holder who brought the court
application without any obligation on the right-holder to pay compensation; or

455, For methods of submission of notices see section 912.
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(b) order a person who is an affected party in relation to the detained goods to
disclose to the right-holder—

(i) the source from which those goods have been obtained;

(ii) the identity of the persons involved or ostensibly involved in the
importation, exportation, manufacture, production and distribution of
those goods; and

(iii) the channels of distribution of those goods.

(2) If the court makes no award as to title in the goods as provided in subsection
(1) (a), the goods must be dealt with in terms of Chapter 34 as prohibited goods.

Finding by court that detained goods are not counterfeit goods

818. If acourt adjudicating an application referred to in section 816(1) finds that the
detained goods are not counterfeit goods that infringe an intellectual property right in
respect of protected goods for which an application in terms of section 806 or 810 was
granted—

(a) the court may, in addition to any other order it may issue, order the
right-holder who brought the application to pay damages in an amount
determined by the court to a person who is an affected party in relation to the
goods; and

(b) the customs authority must promptly terminate the detention of the goods.

Discharge of goods from counterfeit goods depots

819. (1) The person in charge of a counterfeit goods depot to which goods detained in
terms of Part 1 or 2 were removed—

(a) isresponsible for the safe storage of those goods in the depot;

(b) may not give delivery of the goods to any person without the written
permission of the customs authority; and

(c) isliablefor any tax that is or may become payable on the goodsif that person
gives delivery of the goods otherwise than in accordance with such written
permission.

(2) If title in the detained goods stored in a counterfeit goods depot is awarded in
terms of section 817(1)(a) to the right-holder who brought the court application, the
right-holder becomes entitled to the goods provided that the right-holder may take
delivery of the goods only in accordance with—

(a) the other provisions of this Act applicable to the clearance and release of
goods for home use or a customs procedure, including provisions of thisAct
and other applicable legidation relating to the payment of tax; and

(b) any conditions the customs authority may impose.

(3) If the detained goods must in terms of section 817(2) be dealt with as prohibited
goods, the goods may be removed from the counterfeit goods depot where the goods are
stored only in accordance with the directions of the customs authority.

(4) If the detention of goods stored in acounterfeit goods depot isterminated in terms
of section 818(b), the goods must at the risk and expense of the person claimed to be the
right-holder be returned to the place from where they were removed to the counterfeit
goods depot unless the affected party and the customs authority agree otherwise.

Part 4
General provisions
Court applications by affected parties
820. Nothing in this Chapter may be read as preventing a person who is an affected
party in relation to goods detained in terms of Part 1 or 2 from applying to a court for—
(a) an order that the detained goods are not counterfeit goods or that the detention

of the goods be terminated; or
(b) any other appropriate relief.
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Seizure of detained goods in terms of Counterfeit Goods Act

821. If goods detained in terms of Part 1 or 2 are seized in terms of the Counterfeit
Goods Act—

(@)
(b)

the detention of the goods must be regarded to be terminated; and
this Chapter no longer applies to the goods.

Rules to facilitate implementation of this Chapter

822. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules—

(@
(b)
(©)
(d)
(e
()
(@)

(h)

regarding all matters required or permitted in terms of this Chapter to be
prescribed by rule;

prescribing the proceduresto be followed by customs officers when exercising
their powers and duties in terms of this Chapter;

prescribing forms required to be completed for the purposes of this Chapter;
exempting any class or kind of goods from this Chapter;

prescribing the form and format and contents of indemnities or undertakings
to be furnished by right-holders in terms of this Chapter;

prescribing the amount of administration fees that must accompany applica-
tions in terms of this Chapter;

prescribing any conditions or procedures relating to suspected counterfeit
goods detained in terms of this Chapter; and

concerning any other matter to facilitate the application of this Chapter.

Offences in terms of this Chapter

823. A person—

(@)

(b)

who istheright-holder in respect of goodsis guilty of an offenceif that person
contravenes or failsto comply with section 812(2), 813(2) or 815(1)(a) or (2);
or

in charge of a counterfeit goods depot is guilty of an offence if that person
contravenes or fails to comply with section 819(1)(b).

CHAPTER 37

RECONSIDERATION OF DECISIONS AND DISPUTE RESOLUTION

Part 1

General provisions

Definitions

824. For the purposes of this Chapter—
““aggrieved person” or “person aggrieved”, in relation to a decision, means a
person who is affected by the decision and who has a right to ingtitute judicial
proceedings in respect of that decision should that person elect to do so;
“alteration”, in relation to a decision, includes the substitution of a decision;
“decision”, in relation to the Commissioner, a customs officer or a SARS official
who is not a customs officer, means a decision by the Commissioner, a customs
officer or such a SARS official in terms of this Act, the Customs Duty Act or the
Excise Duty Act, and includes—

(@)

(b)
(©)

(d)

such a decision by—

(i) the Commissioner or a customs officer as the customs authority; or

(if) acustomsofficer or SARS official under adelegation intermsof thisAct;
any confirmation, alteration or repeal of such a decision;

any refusal or omission to take such a decision within the required or a
reasonable time, if this Act, the Customs Duty Act or the Excise Duty Act
requires such a decision to be taken;

any action taken as a result of such a decision; or
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(e) any refusal or omission to take action as aresult of such adecision within the
required or areasonable time, if thisAct, the Customs Duty Act or the Excise
Duty Act requires such action to be taken;

“dispute” means a disagreement on—

(a) thefactsrelating to a matter arising from the implementation or enforcement
of thisAct, the Customs Duty Act or the Excise Duty Act;

(b) theinterpretation of the law as applicable to those facts; or

(c) both the facts and the interpretation of the law as applicable to those facts;

“settle”, in relation to a dispute between the Commissioner and another person,

means an agreement between the Commissioner and that other person in terms of

which the dispute is settled, in whole or in part, by compromising the disputed
matter in such away that neither the Commissioner nor the other person acceptsthe
other party’'s—

(a) version or interpretation of the facts;

(b) interpretation of the law applicable to those facts; or

(c) version or interpretation of the facts and the interpretation of the law
applicable to those facts;

“supervisor”, in relation to a customs officer or SARS official, means any official

in the SARS hierarchical structure competent to issue work instructions to that

customs officer or SARS official.

Purpose and application of this Chapter

825. The purpose of this Chapter isto provide for—

(a) the interna reconsideration of decisions of the Commissioner, customs
officers or SARS officials who are not customs officers, in implementing and
enforcing this Act, the Customs Duty Act or the Excise Duty Act;45¢ and

(b) the settling of disputes arising from the implementation, enforcement or
interpretation of this Act, the Customs Duty Act or the Excise Duty Act.

Proceedings for internal reconsideration of decisions

826. A decision of the Commissioner, a customs officer or a SARS official may
internally be reconsidered and be confirmed, altered or repealed—
(@ intermsof Part 2 of this Chapter, either—
(i) on initiative by the Commissioner, whether or not the Commissioner
took the decision;
(i) onown initiative by the customs officer or SARS official who took the
decision;
(iii) on initiative by the supervisor of the customs officer or SARS officia
who took the decision; or
(iv) on written request by an aggrieved person;
(b) onan appeal lodged by an aggrieved person in terms of Part 3 of this Chapter;
or
(c) aspart of the settlement of a dispute in terms of Part 5 of this Chapter.

Proceedings for dispute resolution

827. A dispute between the Commissioner and another person arising from the
implementation, enforcement or interpretation of thisAct, the Customs Duty Act or the
Excise Duty Act may be resolved through—

(a) any of the proceedings referred to in section 826;

(b) alternative dispute resolution procedures in terms of Part 4 of this Chapter;
(c) proceduresfor the settlement of disputesin terms of Part 5 of this Chapter; or
(d) judicia proceedings.

456. This includes decisions taken by customs officers and SARS officials in terms of this Chapter as
supervisors of other customs officers and SARS officials.
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Proceedings to be instituted either personally or through duly authorised
representatives

828. The proceedings available to an aggrieved person in terms of sections 826 and
827 may be ingtituted either personally or through a duly authorised representative.

Reasons for decisions

829. (1) A person aggrieved by a decision of the Commissioner, a customs officer or
a SARS official is entitled to obtain the reasons for the decision from SARS to enable
that person to consider any appropriate action, including any proceedings available to
that person in terms of sections 826 and 827.

(2) Reasons must be given in writing within 30 calendar days*s7 of receipt of awritten
request by the person requiring the reasons.

Payment of amounts owed to Commissioner not affected by section 826 or 827
proceedings

830. (1) No proceedings referred to in section 826 or 827 suspend or defer—

(a) a person’'s obligation to pay to the Commissioner an amount owed to the
Commissioner in terms of thisAct, the Customs Duty Act or the Excise Duty
Act; or

(b) the Commissioner’s right to recover from a person an amount owed to the
Commissioner in terms of thisAct, the Customs Duty Act or the Excise Duty
Act.

(2) Subsection (1) does not apply if—

(a) the customs authority agrees to the suspension or deferment of a payment
pending conclusion of any proceedings referred to in section 826 or 827; or

(b) a court suspends or defers a payment pending conclusion of any such
proceedings.

(3) An application for the suspension or deferment in terms of subsection (2)(a) of a
payment pending conclusion of any proceedings referred to in section 826 or 827, must
be submitted to the customs authority within atimeframe, in the form and format and in
accordance with any requirements as may be prescribed by rule.

(4) When considering an application the customs authority must in addition to the
factors listed in section 916 also take into account—

(a) the amount of the disputed payment;

(b) the risk of dissipation of assets by the applicant during the period of
suspension or deferment;

(c) whether the applicant is able to provide adequate security for the payment of
the amount;

(d) whether payment of the amount would result in irreparabl e financial hardship
to the applicant;

(e) whether sequestration or liquidation proceedings are imminent;

() whether fraud is involved in the origin of the dispute; and

(g) whether the taxpayer has failed to furnish information requested for purposes
of a decision which is the subject of the proceedings.

(5) The customs authority may at any time withdraw a suspension or deferment
granted to a person in terms of this section—

(a) if eventual recovery of the disputed payment iscompromised by the actions of
that person;

(b) if that person abuses the proceedingsin terms of this Chapter, including by—
(i) unreasonably delaying conclusion of the proceedings;
(if) consistently raising frivolous, vexatious or non-relevant issues in the

proceedings; or

(iii) employing dilatory tactics in the proceedings;

(c) if on further consideration of the factors referred to in subsection (4), the
suspension or deferment should not have been granted;

457. See section 861.
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(d) if thereisamaterial changein any of the grounds on which the suspension or
deferment was granted; or
(e) on any other good ground.

Part 2
Reconsideration of decisions on customs initiative 5
Purpose of this Part

831. The purpose of this Part is to confer on the Commissioner, customs officers and
SARS official sadiscretionary power to reconsider their own decisions and the decisions
of lower order decision makers, and to confirm, alter or repeal those decisions subject to
appropriate limitations where rights have accrued as a result of such decisions. 10

Reconsideration of own decisions

832. The Commissioner, a customs officer or a SARS official may, a any time, on
own initiative or on written request by an aggrieved person—
(a) reconsider a decision taken by him or her; and
(b) subject to sections 835 and 836— 15
(i) confirm, alter or repeal the decision; and
(if) end or undo any action taken as aresult of the decision, to the extent that
thisis necessary to alter or repeal the decision.

Reconsideration of decisions by Commissioner

833. The Commissioner may, at any time, on own initiative or on written request by 20
an aggrieved person—
(a) reconsider a decision taken by a customs officer or a SARS officia; and
(b) subject to sections 835 and 836—
(i) confirm, alter or repeal the decision; and
(if) end or undo any action taken as aresult of the decision, to the extent that 25
this is necessary to alter or repeal the decision.

Reconsideration of decisions by supervisors

834. Anofficial who isasupervisor of acustoms officer or aSARS official may, at any
time, on own initiative or on written request by an aggrieved person—
(a) reconsider a decision of that customs officer or SARS official; and 30
(b) subject to sections 835 and 836—
(i) confirm, alter or repeal the decision; and
(if) end or undo any action taken asaresult of the decision, to the extent that
this is necessary to alter or repeal the decision.

When decisions may or may not be reconsidered 35

835. (1) A decision may be reconsidered and confirmed, altered or repealed in terms
of section 832, 833 or 834 either before or after the person to whom the decision relates
has been notified of the decision.
(2) The following decisions may not be reconsidered, altered or repealed in terms of
this Part: 40
(a) A decisionon orinthe course of an administrative appeal in terms of Part 3 of
this Chapter;
(b) adecision which is the subject of—
(i) such an apped;
(if) aternative dispute resolution proceedings in terms of Part 4 of this 45
Chapter; or
(iii) judicial proceedings;
(c) adecisionwhichispart of asettlement in terms of Part 5 of this Chapter; and
(d) adecision aready communicated to the person affected thereby and which is
governed by specific provisions of this Act, the Customs Duty Act or the 50
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Excise Duty Act relating to reconsideration, repeal, withdrawal, suspension,
amendment or correction of decisions.4s8

Effective date for alteration or repeal of decisions

836. A decision may be altered or repealed in terms of section 832, 833 or 834 with
effect from a date determined by the official altering or repealing the decision, which
may be a date before, on or after the decision to alter or repeal was taken.

Reconsideration of decisions on request of aggrieved persons

837. (1) An aggrieved person has no right to demand that a decision be reconsidered
in terms of this Part, and the Commissioner, a customs officer or a SARS official who
receives a request from an aggrieved person in terms of this Part for reconsideration of
adecision is under no obligation to consider or comply with the request.

(2) An aggrieved person who submitted a request in terms of subsection (1) must
provide such information concerning the request as the Commissioner, a customs officer
or a SARS official may require.

(3) Subsection (1) does not affect an aggrieved person’s right to lodge an appeal in
terms of Part 3.

Part 3
Administrative appeals
Purpose of this Part

838. The purpose of this Part is to provide for administrative appeals by persons
aggrieved by decisions of customs officers or SARS officials, including decisions taken
by customs officers or SARS officials on behalf of the Commissioner.45°

Appeals against decisions

839. (1) A person aggrieved by a decision to which this Part applies of a customs
officer or a SARS official may appeal against the decision either to—
(a) the Commissioner; or
(b) the official in charge of the Customs Office where that customs officer or
SARS official is stationed.

(2) If a decision falls within a category of decisions that may in terms of section
843(1)(b) be dealt with by an appeal committee, subsection (1)(a) and (b) does not apply
and the aggrieved person must appeal against the decision to the appeal committee that
has jurisdiction to consider the appeal.

When appeals may not be lodged

840. An appeal in terms of this Part may not be lodged if the decision is the subject
of—
(a) alternative dispute resolution in terms of Part 4 of this Chapter; or
(b) judicia proceedings.

How and when to appeal

841. (1) An appeal against a decision must be—
(&) inthe manner and in the form and format as may be prescribed by rule;
(b) submitted electronically in accordance with section 913 or to the SARS Office
which communicated the decision to the appellant; and
(c) accompanied by—
(i) amotivation setting out the grounds of appeal; and

458. For instance assessments and determinations in terms of the Customs Duty Act or the Excise Duty
Act.

459, Itisto be noted that no appeal in terms of this Part lies against a decision taken by the Commissioner
personally, but such decisions may be reconsidered by the Commissioner in terms of section 832.
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(if) any other documents and information as may be prescribed by rule.
(2) An appeal must be electronically submitted in accordance with section 913 or
reach the SARS Office referred to in subsection (1)(b)—

(&) within 30 working days?*®° from the date the appellant became aware of the
decision, or if such person requested reasons for the decision, within 30
working days from the date such person received those reasons; or

(b) if the date on which such person became aware of the decision isin dispute,
within 30 working days from the date such person is reasonably expected to
have become aware of such decision.

(3) A period referred to in subsection (2) may not be extended in terms of section 908
by more than 15 calendar days.

Time within which appeals must be decided

842. (1) An apped in terms of this Part must be decided—
(a) within 60 calendar days*! from the date of electronic submission of the
appeal in accordance with section 913 or of receipt of the appeal by the SARS
Office referred to in section 841(1)(b); or
(b) if the appeal wasincomplete, within 60 calendar days from the date on which
the complete appeal was electronically submitted in accordance with section
913 or received by that SARS Office.
(2) The Commissioner may extend the period referred to in subsection (1) by no more
than 30 calendar days.
(3) An appeal must be regarded as having been upheld if the appeal is not decided
within the period mentioned in subsection (1) or as extended in terms of subsection (2).
(4) The customs authority must promptly notify the appellant once an appeal is
decided.

Appeal committees

843. (1) The Commissioner may by rule—
(a) establish appeal committees—
(i) to consider appeals against decisions of customs officers and SARS
officials; and
(if) either to decide those appeals themselves or make recommendations to
the Commissioner on the decision of such appeals; and
(b) prescribe the categories of decisionsthat may or must be dealt with by appeal
committees.
(2) The Commissioner may in terms of subsection (1) establish—
(a) specialist appea committees, for appeals against specific categories of
decisions of customs officers and SARS officials wherever stationed; or
(b) one or more appeal committees for each SARS Office, for appeals against
decisions of customs officers and SARS officias stationed at that Office,
excluding appeals against categories of decisionsreferred to in paragraph (a).
(3) An appeal committee may be composed of SARS officials only or of both SARS
officials and other persons.
(4) The Commissioner must designate one of the members of an appeal committee as
the chairperson of the committee.

Lapsing of appeals

844. An appeal in terms of section 839 lapses if the aggrieved person, before the
appeal is decided—
(a) ingtituteslegal proceedings with regard to the relevant decision; or
(b) becomes a party to a settlement in terms of Part 5 with regard to the relevant
decision; or
(¢) withdraws the appeal.

460. See section 861.
461. See section 861.
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Rules to facilitate implementation of this Part

845. Rules made in terms of section 903 to facilitate the implementation of this Part
may include rules prescribing—

(a) the procedures that must be followed in connection with the lodging,
consideration and decision of appeals, including any forms that may or must
be used in these procedures;

(b) the matters for which, or the circumstances in which, non-compliance with
procedura requirements may be condoned,;

(c) thegiving of reasons for decisions taken on appedl;

(d) the categories of decisions that may be appealed against to an appeal
committee;

(e) the powers and duties of appeal committees;

() the convening of, and procedures at, meetings of appeal committees,
including quorum requirements;

(g) matters relating to persons serving on appeal committees other than SARS
officias, including—

(i) qualification requirements;
(ii) term of office;
(iii) conditions of appointment and remuneration;
(iv) ethical conduct; and
(v) resignation or removal from office;
(h) administrative assistance to appeal committees; and
(i) accessto information relevant for an appeal by appeal committees.

Part 4
Alternative dispute resolution
Purpose of this Part

846. The purpose of this Part is to provide for aternative dispute resolution
procedures to resolve disputes between the Commissioner and persons aggrieved by
decisions of—

(a) the Commissioner; or
(b) customs officers or SARS officials, including decisions taken by customs
officers and SARS officials on behalf of the Commissioner.

Application for alternative dispute resolution

847. A person aggrieved by adecision to which this Part applies of the Commissioner,
acustoms officer or a SARS official, may apply in writing to the Commissioner to have
the matter resolved through alternative dispute resolution procedures prescribed in
terms of section 850.

Consideration of applications

848. (1) The Commissioner must consider an application in terms of section 847, but
may refer a matter for aternative dispute resolution only if—

(a) the applicant was unsuccessful in an administrative appeal in terms of Part 3
of this Chapter, if the matter concerns adecision of acustoms officer or SARS
official;

(b) thedecision is appropriate for alternative dispute resolution; and

(c) the decision is not subject to any judicia proceedings or pending judicial
proceedings.

(2) The Commissioner may—
(a) grant an application in terms of section 847; or
(b) refuse such an application if—
(i) subsection (1) is not complied with; or
(ii) alternative dispute resolution is not in the State's interests.
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Alternative dispute resolution on initiative by Commissioner

849. The Commissioner may despite sections 842 and 848 agree with the other party
to a dispute to have the dispute resolved through alternative dispute resolution
procedures prescribed in terms of section 850.

Alternative dispute resolution procedures

850. The Minister may, after consultation with the Cabinet member responsible for
the administration of justice, make regulations prescribing—
(a) alternative dispute resolution procedures in terms of which the Commissioner
and a person aggrieved by a decision may resolve the matter; and
(b) categories of decisions which are or are not suitable for aternative dispute
resolution.

Part 5
Settlement of disputes
Purpose of this Part

851. The purpose of this Part is to regulate the settlement of disputes between the
Commissioner and other parties, and to specify—
(a) the circumstances when it would be inappropriate for the basic principle
referred to in section 852 to be tempered; and
(b) the circumstances when it would be appropriate for the basic principle to be
tempered and a decision to be taken to settle a dispute.

Basic principle governing this Part

852. This Part must be applied against the background of —

(a) thebasic principlein law that it isthe duty of the Commissioner to assess and
collect taxes according to legislation enacted by Parliament and not to forgo
any taxes properly chargeable and payable; and

(b) theexception that circumstances may require the strictness and rigidity of this
basic principle to be tempered where it is in the best advantage of the state.

Circumstances when inappropriate to settle

853. It is inappropriate and not to the best advantage of the state to settle a dispute
when—

(a) the dispute relates to intentional tax evasion or fraud and none of the
circumstances contemplated in section 854 exist;

(b) the settlement would be contrary to the law or aclearly established practice of
the Commissioner on the matter, and no exceptional circumstances exist to
justify a departure from the law or practice;

(c) itisinthepublicinterest to havejudicial clarification of theissue and the case
is appropriate for this purpose;

(d) the pursuit of the matter through the courts will significantly promote
compliance with tax legislation and the case is suitable for this purpose; or

(e) the other party to the dispute has not complied with provisions of legidlation
administered by the Commissioner and the Commissioner is of the opinion
that the non-compliance is of a serious nature.

Circumstances when appropriate to settle

854. (1) It is appropriate to settle a dispute when settlement of the dispute will be to
the best advantage of the state, taking into account all relevant factors, including—
(a) whether settlement would be in the interest of good management of the tax
system, overall fairness and the best use of the Commissioner’s resources;
(b) whether settlement would be justified in comparison to any possible benefits
that may be derived through litigation, bearing in mind—
(i) the cost of litigation;
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(if) the prospects of successin a court or dispute resolution procedures;
(iii) the prospects of collecting any amounts owed to the Commissioner; and
(iv) the costs associated with collection;

(c) whether there are any complex factual or quantum issuesin contention, or any
evidentiary difficulties, which will make the case problematic or unsuitable
for resolution through litigation;

(d) whether the matter involves a situation where a participant or a group of
participantsin atax avoidance arrangement has accepted the Commissioner’s
position in the dispute, and settlement offers the best prospect of unwinding
such tax avoidance arrangements; and

(e) whether settlement of the dispute will promote compliance with tax
legislation by the person concerned or a group of taxpayers or a section of the
public in a cost-effective way.

(2) Any settlement of a dispute in terms of this Chapter must be fair and equitable to
the Commissioner, the other party and the state.

Who may settle disputes

855. (1) A dispute may be settled in terms of this Part on behalf of the state only by—
(a) the Commissioner; or
(b) aSARS official to whom the power to settle disputes on behalf of the state, or
to settle that specific dispute, has been delegated by the Commissioner in
terms of section 19.

(2) The Commissioner or an official referred to in subsection (1)(b) may not settle a
dispute on behalf of the stateif the Commissioner or that official has, or at any stage had,
a personal, family, social, business, professional, employment or financia relationship
with the other party to the dispute unless that relationship is trivial or irrelevant to the
dispute.

Formal requirements for settlement

856. (1) A dispute settled in accordance with this Part must be in the form of awritten
agreement between the parties in a format as may be prescribed by rule.
(2) The written agreement must—
(a) set out the agreed position between the parties, including details on—
(i) how issues at stake in the dispute were settled;
(if) how each of those issues is to be dealt with in future;
(iii) any undertakings given by the parties;
(iv) the withdrawal of—
(aa) any administrative appeal in terms of Part 3 of this Chapter;
(bb) any alternative dispute resolution proceedings in terms of Part 4 of
this Chapter; or
(cc) any judicia proceedings; and
(v) any arrangements for payment; and
(b) bein full and fina settlement of those issues.

Settlement conditional upon disclosure of facts

857. (1) The partiesinvolved in a dispute must at all times disclose al relevant facts
in discussions during the process of settling the dispute.
(2) A settlement is conditional upon full disclosure of all material facts known to the
parties at the time of settlement.
(3) The Commissioner is bound by a settlement unless—
(a) material facts were not disclosed to the Commissioner; or
(b) there was fraud or misrepresentation of the facts.

Non-compliance

858. The Commissioner hastheright to recover any outstanding amountsin full if the
other party to the settlement fails to comply with any agreed payment arrangement.
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Confidentiality

859. The Commissioner and other SARS officials involved in settling a dispute may
not disclose the terms of any settlement otherwise than as provided for in section 21 or
860.

Record keeping and reporting

860. (1) The Commissioner must—

(a) maintain aregister of all disputes settled in accordance with this Part; and

(b) fully document the process in terms of which each dispute was settled, which
document must be signed by or on behalf of the Commissioner and the other
party to the dispute.

(2) The Commissioner must within 90 calendar days*62 after the end of each financial
year submit to the Auditor-General and the Minister a summary of all disputes settled
during the financial year.

(3) A summary—

(a) may not, subject to section 21, disclose the identity of the other parties to the
disputes; and
(b) must contain details of—
(i) the number of disputes settled;
(i1) the amount of revenue forgone; and
(iii) the estimated amount of savingsin litigation costs.

Part 6
Miscellaneous

Exclusion of certain days when determining time periods for purpose of this
Chapter

861. The days from 16 December of ayear to 15 January of the following year, both
dates inclusive, must be excluded when determining atime period for purposes of this
Chapter.

Competency of Ombud to review and address complaints relating to customs
matters

862. (1) The Ombud appointed in terms of section 14 of the Tax Administration Act,
is competent to review and address in accordance with the provisions of sections 16 to
21 and of any regulations issued under section 157(2) of that Act, any complaint by a
person affected by the application of thisAct, the Customs Duty Act or the Excise Duty
Act regarding a service matter or a procedural or administrative matter.

(2) When applying the provisions referred to in subsection (1) for the purposes of that
subsection, any reference in those provisions to atax Act must be read as referring also
to thisAct, the Customs Duty Act and the Excise Duty Act.

CHAPTER 38
VOLUNTARY DISCLOSURE RELIEF
Definitions

863. In this Chapter—
“duty” means a duty in terms of the Customs Duty Act or aduty or levy in terms
of the Excise Duty Act;
“faulty duty determination” means an incorrect customs or excise duty
assessment or re-assessment in respect of goods due to the submission of
inaccurate or incomplete, or non-submission, of information to the customs
authority which resulted in—

462. See section 861.
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(a) noduty or an incorrect amount of duty being paid or recovered on the goods;

(b) no interest on duty or an incorrect amount of interest on duty being paid or
recovered; or

(c) anincorrect refund or drawback being made by the Commissioner.

Purpose of this Chapter

864. The purpose of this Chapter is to enable persons benefiting from faulty duty
determinations to voluntarily disclose such faulty duty determinations in exchange for
an undertaking by the Commissioner not to institute criminal proceedings or to impose
administrative penalties.

Application for voluntary disclosure relief

865. (1) A person who has paid or isliable for the payment of duty or interest on duty,
or who has received or is entitled to receive a refund or drawback on duty or interest
paid, may apply for voluntary disclosurerelief if that person knows or suspectsthat such
duty, interest, refund or drawback is incorrect because of a faulty duty determination.

(2) Voluntary disclosure relief in terms of subsection (1) is not available to a person
who is aware of—

(a) apending customs audit or investigation into that person’s affairs; or

(b) acustomsaudit or investigation into that person’s affairs that has commenced,
but has not yet been concluded.

(3) An applicant must be regarded to be aware of a pending customs audit or
investigation or the commencement of a customs audit or investigation referred to in
subsection (1) if any of the following persons was aware of such pending audit or
investigation or the commencement of such customs audit or investigation:

(&) A representative of the applicant;

(b) an officer, shareholder or member of the applicant, if the applicant is a
company;

(c) apartner in partnership with the applicant;

(d) atrustee or beneficiary of the applicant, if the applicant is atrust; or

(e) aperson acting for or on behalf of or as an agent or fiduciary of the applicant.

(4) The customs authority may, despite subsections (2) and (3), but subject to
subsection (5), allow a person to apply for voluntary disclosurerelief if it isof the view,
having regard to the circumstances and ambit of the audit or investigation, that—

(a) thefaulty duty determination on which the proposed application for voluntary
disclosure relief is based would not otherwise have been detected in the
ordinary course of the audit or investigation; and

(b) the application would be in the interest of good customs administration and
the best use of the Commissioner’s resources.

(5) An application for voluntary disclosure relief must be submitted to the customs
authority within aperiod of three yearsfrom the date of the faulty duty determination on
which the application is based.

Requirements for voluntary disclosure relief

866. An application for voluntary disclosure relief may be granted only if the
disclosure—

(a) isvoluntary;

(b) involved afaulty duty determination;

(c) isfull and completein all material respects;

(d) involved the potential imposition of an administrative penaty or the
institution of criminal proceedings; and

(e) will not result in the Commissioner being obliged to pay arefund or drawback
or additional refund or drawback.

Procedure following receipt of voluntary disclosure application
867. (1) When a person applies for voluntary disclosure relief, the customs authority

must—
(a) investigate the matter;
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(b) make aduty assessment or re-assessment in relation to the relevant goods on
the basis of the disclosed facts, including, to the extent necessary—
(i) atariff determination or re-determination;
(ii) avaue determination or re-determination; or
(iii) an origin determination or re-determination;
(c) determine the amount of—
(i) duty or interest outstanding as a result of the faulty duty determination;
or
(if) therefund or drawback paid by the Commissioner asaresult of thefaulty
duty determination that was not payable; and
(d) consider the application and either grant or refuse the application.
(2) An assessment, re-assessment, determination or re-determination madein terms of
subsection (1)(b) and a determination of the amount owing in terms of subsection (1)(c)
is not subject to an administrative appeal in terms of Part 3 of Chapter 37.

Granting of applications

868. If the customs authority grants an application for voluntary disclosure relief, the
Commissioner and the applicant may, despite the other provisions of this Act and the
provisions of the Customs Duty Act or the Excise Duty Act, but subject to section 870,
conclude an agreement in writing—

(a) setting out details of the faulty duty determination on which the voluntary
disclosure relief is based;
(b) stating the amount owing to the Commissioner as determined in terms of
section 867(1)(b) and (c);
(c) containing an undertaking by the applicant to pay to the Commissioner the
amount owing in accordance with any arrangements as may be agreed; and
(d) containing an undertaking by the Commissioner that should the applicant
comply with the undertaking given in terms of paragraph (c)—
(i) the Commissioner will not institute criminal proceedings against the
applicant for any offence in terms of thisAct, the Customs Duty Act, the
Excise Duty Act or the common law arising from the faulty duty
determination; and
(ii) noadministrative penalty will beimposed on the applicant for any breach
of thisAct, the Customs Duty Act or the Excise Duty Act arising from the
faulty duty determination.

Refusal to grant application

869. If the customs authority refuses to grant an application for voluntary disclosure
relief, it must recover the amount owing as determined in terms of section 867(1)(b) and
(c) in accordance with the Customs Duty Act or the Excise Duty Act.

Withdrawal of voluntary disclosure relief

870. (1) If an applicant made a false or misleading statement in an application for
voluntary disclosure relief or failed to disclose information that was material for the
consideration of the application, the customs authority may—

(@) cancel any agreement concluded with the applicant in terms of section 868
following approval of the application and withdraw any relief provided for in
the agreement;

(b) recover the amount owing as determined in terms of section 867(1)(b) and (c)
in accordance with the Customs Duty Act or the Excise Duty Act;

(c) retain any amount paid to the Commissioner in terms of the agreement as a
payment on the amount owed to the Commissioner;

(d) ingtitute criminal proceedings referred to in section 868(d)(i) against the
applicant; and

(e) impose on the applicant any administrative penalty referred to in section
868(d)(ii).
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Reporting

871. (1) The Commissioner must annually report to the Auditor-General and the
Minister particulars of all voluntary disclosure agreements concluded in terms of this
Chapter in respect of applications received during the period reported on.

(2) A report in terms of subsection (1) may not disclose the identity of the persons
concerned and must contain details of the number of voluntary disclosure agreements
and the amount of tax revenue forgone.

Anonymous voluntary disclosures

872. (1) The customs authority may on request by an anonymous person issue a
nonbinding private opinion as to that person’s digihility for voluntary disclosure relief
in terms of this Chapter, including the probable amount of any duty or interest that
would be payable, or of any refund or drawback that would have to be paid back, to the
Commissioner were the relief to be granted.

(2) A request in terms of subsection (1) must provide sufficient information to enable
the customs authority to comply with the request, but need not identify any person
responsible for causing the faulty duty determination.

Rules to facilitate implementation of this Chapter

873. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing—
(a) the form and format and contents of applications for voluntary disclosure
relief;
(b) any documents that must accompany such applications;
(c) the manner and time within which such applications must be lodged; and
(d) theform and format of voluntary disclosure relief agreements.

CHAPTER 39
ADMINISTRATIVE PENALTIES
Types of administrative penalties

874. Therearefor purposes of enforcing thisAct the following types of administrative
penalties:
(a) Fixed amount penalties referred to in section 876;
(b) prosecution avoidance penalties referred to in section 878;
(c) termination of seizure penalties referred to in section 881;
(d) withdrawal of confiscation penalties referred to in section 881; and
(e) missing goods penalties referred to in section 882.

Part 1
Administrative penalties for breaches of this Act
Punishment for breaches of this Act

875. If a person commits a breach of this Act, the customs authority may—
(a) in the case of a non-prosecutable breach, impose a fixed amount penalty for
the breach; or
(b) in the case of a prosecutable breach—
(i) impose a prosecution avoidance penalty for the breach; or
(ii) lay acharge for the ingtitution of criminal proceedings for the breach.

Fixed amount penalties

876. (1) (a) The Minister must by noticein the Gazette list non-prosecutable breaches
of this Act for which fixed amount penalties may be imposed.

(b) A notice in terms of paragraph (a) must list non-prosecutable breaches under the
different categories as set out in subsection (2).
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(2) The fixed amount penalties for the different categories of non-prosecutable
breaches of thisAct are as follows:

FIXED AMOUNT PENALTIES

Category of breach Amount of penalty
Category A Maximum of R2 500463
Category B R5 000
Category C R7 500
Category D R10 000

(3) (a) If a person has been penalised in terms of section 877 for committing a
non-prosecutable breach and within a period of three years after the penalty has been
imposed, again commits the same non-prosecutable breach, the amount of the fixed
amount penalty that may beimposed for that breach is double the applicable amount for
that breach in terms of subsection (2).

(b) If aperson has in accordance with paragraph (a) been penalised for committing a
non-prosecutabl e breach with an amount doubl e the applicable amount for that breach
and thereafter, within the remaining part of the same three year period, again commits
the same non-prosecutabl e breach, the amount of the fixed amount penalty that may be
imposed for each time that breach was committed during the remaining part of that three
year period, is three times the applicable amount for that breach in terms of subsection
2).

(4) No fixed amount penalty may be imposed in terms of this section for a breach
consisting of a failure to submit to the customs authority full or accurate information,
other than information that may result in revenue prejudice, if the breach was committed
inadvertently and in good faith.

Procedure for imposing fixed amount penalties

877. (1) If aperson commits a non-prosecutable breach of thisAct listed in terms of
section 876(1), the customs authority may by notice to that person impose the
appropriate fixed amount penalty for the breach in accordance with section 876.

(2) A penalty imposed in terms of subsection (1) must be paid to the Commissioner on
or before a date stated in the notice or to which that date may have been postponed in
terms of section 908.

(3) The customs authority may for a Category A breach referred to in the Table in
section 876(2) consisting of afailure to submit to the customs authority full or accurate
information other than information that may result in revenue prejudice, imposein terms
of subsection (1) afixed amount penalty for the breach only after it hasissued awarning
for the same or a similar type of breach to the person who committed the breach.

Prosecution avoidance penalties

878. (1) A prosecution avoidance penalty may, instead of a criminal prosecution, be
imposed on a person who becomes liable to prosecution for any prosecutable breach of
thisAct.

(2) Subsection (1) may not be applied to a person who on—

(a) two separate occasions paid a prosecution avoidance penalty for a Category 1
offence and within a period of five years from the date of payment of the
penalty on the first occasion again becomes liable to prosecution for a
Category 1 offence;

(b) three separate occasions paid a prosecution avoidance penalty for a Category
2 offence and within a period of five years from the date of payment of the
penalty on the first occasion again becomes liable to prosecution for a
Category 2 offence; or

(c) three separate occasions paid a prosecution avoidance penalty for any offence
in terms of thisAct and within aperiod of five yearsfrom the date of payment

463. See section 877(3) for warning instead of penalty. A warning counts as a penalty for purposes of
section 876(3).
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of the penalty on the first occasion again becomes liable to prosecution for an
offence in terms of thisAct.

Procedure for imposing prosecution avoidance penalties

879. (1) If apersonisliable to prosecution for a prosecutable breach of thisAct, the
customs authority may, subject to section 878(2), issue to that person anotice informing
that person of the alleged breach and that prosecution can be avoided if that person el ects
to have the matter summarily settled by the customs authority by paying a prosecution
avoidance penalty to the Commissioner on or before a date stated in the notice.

(2) The amount of a prosecution avoidance penalty imposed in terms of subsection
D—

(&) must be determined in accordance with any limits as may be set by the
Commissioner; and

(b) may not exceed the maximum fine a court may impose upon conviction of a
person for the relevant breach.

(3) Payment of a prosecution avoidance penalty in terms of this section—

(a) doesnot amount to a conviction of the person paying the penalty in respect of
the relevant breach; and
(b) indemnifies the person from prosecution for that breach.

Effect of detention, seizure or confiscation of goods on application of this Part

880. The detention, seizure or confiscation of goods in terms of this Act does not
prevent the application of this Part in relation to breaches of this Act committed in
respect of those goods.

Part 2
Other administrative penalties
Termination of seizure and withdrawal of confiscation penalties

881. (1) If the customs authority approves an application in terms of 765 to terminate
a seizure or in terms of section 768 to withdraw a confiscation of goods, the customs
authority may as a condition for the approval of the application require the applicant to
pay an administrative penalty not exceeding the customs value of the goods or, in the
case of goods manufactured in an excise warehouse, the value of the goods as
determined in terms of the Excise Duty Act.

(2) A penalty imposed in terms of subsection (1) must be paid to the Commissioner on
or before a date stated in the notice referred to in section 765(7) or 768(7) or to which
that date may have been postponed in terms of section 908.

Missing goods penalties for goods to be confiscated

882. (1) If goodsthat are liable to confiscation are to be seized in terms of section 762
and the goods cannot readily be found, the customs authority may, in lieu of the goods,
by notice to any one or more of the following persons impose a missing goods penalty
equal to the customs value of the goods or, in the case of goods manufactured in an
excise warehouse, the value of the goods as determined in terms of the Excise Duty Act:

(a) The person who committed the act which rendered the goods liable to
confiscation;

(b) the person in whose possession the goods were or on reasonable grounds
believed to have been immediately before the decision to seize the goods;

(c) the importer or exporter of the goods or, if the importer or exporter is not
located in the Republic, the registered agent in the Republic of theimporter or
exporter; or

(d) the person who was the owner of the goods at the time of the decision to seize
the goods or, if the owner is not located in the Republic, the registered agent
in the Republic of the owner.

(2) A penalty imposed in terms of subsection (1) must be paid to the Commissioner on
or before a date stated in the notice or to which that date may have been postponed in
terms of section 908.
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Part 3
General matters
Applicability of Chapter 37 proceedings#6+

883. (1) The proceedings provided for in Chapter 37, as may be appropriate in the
circumstances, apply in respect of—
(a) theimposition of an administrative penalty; or
(b) the amount of the penalty.
(2) Only the amount of a prosecution avoidance penalty and not the imposition of the
penalty is subject to proceedings in terms of Part 3, 4 or 5 of Chapter 37.465

Rules to facilitate implementation of this Chapter

884. Rules made in terms of section 903 to facilitate the implementation of this
Chapter may include rules prescribing the form and format of a notice referred to in
section 877(1), 879(1) or 882(1) and the information which such a notice must contain.

Offences in terms of this Chapter

885. A personisguilty of an offenceif that person hasrepeatedly for at least fivetimes
within a calendar year been penalised in terms of section 877 for committing a
non-prosecutable breach or breaches of this Act and that person thereafter again
commits a non-prosecutable breach of this Act within the same calendar year.

CHAPTER 40
JUDICIAL MATTERS
Part 1
Offences?6¢ and penalties
Categories of offences in terms of this Act

886. (1) An offence in terms of this Act must be classified as a Category 2 offence
unless expressly stated in thisAct that it is a Category 1 offence.

(2) An offence classified in terms of subsection (1) as a Category 2 offence, becomes
a Category 1 offence despite that subsection if it is proved that the offence was
committed to evade tax.

General Category 1 offences

887. (1) A person is guilty of a Category 1 offence if that person—

(a) makes afalse statement or provides false or misleading information or omits
to state with the intention to mislead information in any document that must in
terms of this Act—

(i) be submitted to the Commissioner or the customs authority; or
(ii) be kept or retained by that person;

(b) submits to the Commissioner or the customs authority or produces to a
customs officer a document in terms of this Act which—

(i) contains a false statement or incorrect information which that person
knows is not true or could not reasonably have believed to be true; or

(i) states, or omits to state, information which is stated or omitted with the
intention to mislead;

464. Asageneral rule, none of the proceedings referred to in Chapter 37 affect or suspend the obligation
to pay an administrative penalty. See section 830.

465. The imposition of a prosecution avoidance penalty cannot be subject to appeal as the person paying
the penalty did so because of own choice.

466. For criminal proceedings against corporate bodies or associations of persons other than corporate
bodies, see section 332 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977).
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makes use of a document for purposes of this Act which—

(i) contains a false statement or incorrect information which that person
knows is not true or could not reasonably have believed to be true; or

(if) states, or omits to state, information which is stated or omitted with the
intention to mislead;

makes a false statement or provides false or misleading information when

guestioned by, or complying with a request of, a customs officer;

proposes to a customs officer, or gives or promises to give any reward to a

customs officer, whether directly or through athird party—

(i) to refrain from doing something which that officer must or may do in
terms of thisAct or atax levying Act; or

(if) toinduce that customs officer to do something which the customs officer
may do or may not do in terms of this Act or atax levying Act;

conspires with a customs officer to do or permit anything in breach of thisAct;

without lawful excuse, brings into the Republic, produces, has in possession
or makes available to another person—

(i) any blank or incomplete invoice or any billhead or other similar
document capable of being completed and used as an invoice for
imported goods; or

(if) any stamp the imprint of which depicts the name of a company, firm or
other business entity in the Republic or aforeign country, or any signs or
letters which could be reasonably understood to be a reference to such
company, firm or business entity;

without lawful excuse, uses, controls, hasin possession or makes available to
another person—

(i) any official stamp used on authority of the Commissioner for purposes of
thisAct or atax levying Act;

(if) any other stamp the imprint of which is identical to or resembles the
imprint of an official stamp referred to in subparagraph (i); or

(iii) astamp used by agovernment authority in aforeign country for purposes
of customs control or the import or export of goods;

without lawful excuse, removes, breaks, damages or interferes or tampers

with any lock, meter, gauge, rod, seal, mark or fastening placed on or fitted to

any warehouse, building, enclosure or other facility, any vessel, aircraft,

railway carriage or vehicle, or any container, package or other article, or any

goods, in terms of thisAct;

conceals, disposes of, processes, damages or destroys any goods to prevent

the goods from being detected by the customs authority or to prevent the
detention, seizure or confiscation of the goods in terms of this Act;

diverts for home use—

(i) goods imported into the Republic—

(aa) that have not been cleared for home use or a customs procedure; or
(bb) that have been cleared for home use but not released for home use;
or
(ii) goods under a customs procedure,*6” including compensating products
under the inward or outward processing procedure;

conceals diverted goods,
buys, acquires or receives diverted goods from another without reasonable
cause for believing that the goods are in free circulation;
makes an arrangement with a person who supplies, produces, processes or
sells goods, or with an agent of any such person or through an intermediary,
with the object of defeating or evading a provision of thisAct inrelationto a
guantity of such goods imported or to be imported into, or exported or to be
exported from, the Republic;

makes improper use of a licence, registration certificate, accreditation

certificate, permit or any other document issued in relation to goods to which
this Act applies; or

attempts to commit or assists in committing an act which is a Category 1
offence in terms of this section or any other section of this Act.

467. Goods come under acustoms procedure when cleared for that customs procedure. See provisionson

commencement of customs procedures in Chapters dealing with each customs procedure.
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(2) Proof that a person charged with the commission of an offence referred to in
subsection (1)(m) purchased, acquired or received from another person the goods which
are the subject of the charge and that those goods are diverted goods, is, in the absence
of evidence to the contrary which raises a reasonable doubt, sufficient evidence of the
absence of reasonable cause.

(3) For purposes of subsection (1)(1) or (m) or (2) “diverted goods” means goods
referred to in subsection (1)(K)(i) or (ii) that have been diverted for home use, but does
not include goods which after their diversion have been detained, seized or confiscated
in terms of this Act or disposed of in accordance with any applicable legislation.

General Category 2 offences

888. A person is guilty of a Category 2 offence if that person—

(a) hinders or interferes with the customs authority or a customs officer in the
performance of an enforcement function or obstructs or prevents the customs
authority or a customs officer from performing an enforcement function;

(b) pretendsto be a customs officer, or the interpreter or assistant of, or any other
person accompanying, a customs officer;

(c) performs an act without the authorisation, permission or approva of the
customs authority if such act may in terms of this Act only be performed on
authority of such authorisation, permission or approval;

(d) contravenes or failsto comply with a condition subject to which any release,
authorisation, permission, approval, exemption or recognition was granted by
the customs authority in terms of this Act; or

(e) attempts to commit or assists in committing an act which is a Category 2
offence in terms of this section or any other section of this Act.

Offences committed at places of entry or exit outside Republic

889. (1) A person isguilty of an offenceif that person at a place outside the Republic
designated in terms of section 34 to be aplace of entry or exit for the Republic, commits
an act which would have constituted an offence in terms of this Act had that act been
committed at a place of entry or exit inside the Republic.

(2) A person charged with an offencein terms of subsection (1) may be prosecuted for
that offence in any court having jurisdiction at the place where the accused happens to
be in the Republic.

Penalties for Category 1 offences

890. (1) A person convicted of a Category 1 offence in terms of thisAct isliable to
imprisonment for a period not exceeding five years or to afine not exceeding R1 000 000
or a higher amount prescribed in terms of the Adjustment of Fines Act, 1991 (Act No.
101 of 1991), or to both that fine and that imprisonment.

(2) If a person convicted for an offence referred to in section 887(1) is at any time
within five years of the date of conviction again convicted for an offence referred to in
that section, the court must consider the imposition of a period of imprisonment not
exceeding the period referred to in subsection (1) without the option of a fine or both
such imprisonment and a fine referred to in that subsection.

(3) This section does not affect the application of section 891.

Additional punitive powers of courts in criminal proceedings

891. A court convicting a person for an offence referred to in section 186(5) or (6) or
887(1)(a), (b), (c), (d), (&), (), (9), (), (K), (1), (m) or (n) may—

(8 summarily inquireinto any benefit the convicted person gained by committing
the offence;

(b) determine the monetary value of that benefit; and

(c) inaddition to any other penalty imposed on that person for the commission of
that offence, impose a fine on that person not exceeding three times the
amount of the monetary value of that benefit.
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Penalties for Category 2 offences

892. A person convicted of a Category 2 offence in terms of this Act is liable to
imprisonment for a period not exceeding three years or to afine not exceeding R500 000
or a higher amount prescribed in terms of the Adjustment of Fines Act, 1991 (Act No.
101 of 1991), or to both that fine and that imprisonment.

Liability of registered agents and of persons managing juristic entities

893. (1) If an importer, exporter, carrier or other person not located in the Republic
commits an act (including an omission to perform an act) which is an offence in terms
of thisAct, theregistered agent in the Republic of that importer, exporter, carrier or other
person is guilty of an offence if that agent—

(8 knew or should reasonably have known that the importer, exporter, carrier or
other personisto commit that act and failed to take reasonabl e stepswithin the
powers of that agent to prevent that importer, exporter, carrier or other person
from committing that act; or

(b) when becoming aware of that act, failed to notify the customs authority of the
commission of that act.

(2) If ajuristic entity commits an act (including an omission to perform an act) which
is an offence in terms of thisAct, a person who is a director, administrator or trustee of
that entity is guilty of an offence if that person—

(@) knew or should reasonably have known that the entity is to commit that act
and failed to take reasonabl e steps within the powers of that person to prevent
the entity from committing that act; or

(b) when becoming aware of that act, failed to notify the customs authority of the
commission of that act.

(3) An offence in terms of subsection (1) or (2) is—

(a) a Category 1 offence if the offence committed by the importer, exporter,
carrier or other person, or the juristic entity, is a Category 1 offence; or

(b) a Category 2 offence if the offence committed by the importer, exporter,
carrier or other person, or the juristic entity, is a Category 2 offence.

(4) If ajurigtic entity is liable to prosecution for a breach of this Act which is an
offence in terms of this Act, any person who, at the time of the commission of that
breach, was a director, administrator or trustee of that juristic entity, or an employee of
that entity in amanagerial position, or managing on behalf of the entity any premises or
businessin or in connection with which that breach was committed, isin addition to the
entity liable to prosecution for that breach—

(a) if that person—

(i) acting on behalf or in the interests of the entity actually committed the
breach; or
(i) participated in the commission of the breach; or

(b) if that person did not actually commit or participated in the commission of the
breach, but failed to take reasonable steps within his or her powers when
becoming aware of the breach, to prevent the entity from continuing with the
commission of the breach.

Liability of ordinary employees of juristic entities

894. If ajuristic entity is liable to prosecution for a breach of this Act which is an
offenceinterms of thisAct, any person who at the time of the commission of that breach
was an employee of that entity other than an employee referred to in section 893(4) is,
in addition to the entity, liable to prosecution for that breach if that person—

(a) acting on behalf or in the interests of the entity actually committed the breach;
or
(b) participated in the commission of the breach.
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Part 2
Other judicial matters

Civil actions arising from this Act and special procedures for debt collection
through civil processes

895. (1) The Commissioner may institute any civil actions necessary for enforcing or
implementing this Act, including claims for amounts owing in terms of this Act.468

(2) The Commissioner must be cited as defendant or respondent in any civil actions
against the state, including SARS, the customs authority, a customs officer and a SARS
officer, which arises from the enforcement or implementation of this Act.

(3) If adebt referred to in section 694 (other than a prosecution avoidance penalty) is
not paid to the Commissioner on or before the due date, the Commissioner may filewith
the clerk or registrar of any competent court a statement stating—

(a) the amount of the debt;
(b) the due date on which the payment was due; and
(c) the name of the person by whom the debt is payable.

(4) A statement referred to in subsection (3) must be certified by or on behaf of the
Commissioner as correct.

(5) A statement filed in accordance with subsection (3) has al the effects of, and any
proceedings may be taken thereon, asif it were a civil judgement lawfully given in that
court in favour of the Commissioner for a liquid debt of the amount specified in the
Statement.

(6) The amount of adebt contained in a statement filed in accordance with subsection
(3) may not exceed the civil jurisdiction of the magistrate’s court in terms of the
Magistrates’ Courts Act, 1944 (Act No. 32 of 1944).

(7) Pending the conclusion of any proceedings referred to in Chapter 37 regarding a
dispute asto the amount of a debt payable, the statement filed in terms of subsection (3)
in respect of that debt must for purposes of subsection (5) be regarded to be correct.

(8) (a) The Commissioner may by noticein writing addressed to the clerk or registrar
of the relevant court, withdraw a statement referred to in subsection (3).

(b) A withdrawn statement ceases to have any effect, but does not prevent the
Commissioner from instituting proceedings afresh under that subsection in respect of
the debt referred to in the withdrawn statement.

Advance notice of judicial proceedings against Minister, Commissioner, customs
authority, customs officers, SARS officials or state

896. (1) No process by which any judicial proceedings are instituted against the
Minister, the Commissioner, SARS, the customs authority, a customs officer, a SARS
officia or the state on a cause of action arising from the enforcement or implementation
of this Act, the Customs Duty Act or the Excise Duty Act may be served before the
expiry of aperiod of 30 calendar days after delivery of a notice in writing setting forth
clearly and explicitly—

(a) the cause of action;

(b) the name and place of residence of the person who is to ingtitute the
proceedings; and

(c) the name and address of that person’s attorney or agent, if any.

(2) (a) The noticereferred to in subsection (1) must be in the form and format and be
delivered in the manner and at the places as may be prescribed by rule.

(b) No natice is valid unless it complies with the requirements prescribed in this
section and the rules.

(3) The Minister, the Commissioner, SARS, the customs authority, a customs officer
or a SARS official against whom the proceedings are to be instituted—

(a) may by agreement with the person who isto institute the proceedings shorten
the 30 calendar days' period referred to in subsection (1); or
(b) must shorten that period if a court so orders.
(4) A court may, when the interests of justice so requires—

468. The Prescription Act, 1969 (Act No. 68 of 1969), determines the period within which civil actions
for amounts owing must be instituted.
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(a) exempt an applicant from any or al of the notice requirementsin this section;
or
(b) shorten the 30 calendar days' period referred to in subsection (1).

Limitation of period for institution of judicial proceedings against Minister,
Commissioner, SARS, customs authority, customs officers, SARS officials or state

897. (1) Process by which any judicial proceedings areinstituted against the Minister,
the Commissioner, SARS, the customs authority, a customs officer, a SARS official or
the state on acause of action arising from the enforcement or implementation of thisAct,
the Customs Duty Act or the Excise Duty Act must be served before the expiry of a
period of one year—

(a) if the matter was not the subject of administrative proceedings provided for in
Part 3, 4 or 5 of Chapter 37, from the date on which the cause of action arose;

(b) if the aggrieved person has submitted a request or application to have the
matter resolved through any such administrative proceedings and the request
or application was refused, from the date on which the aggrieved person was
informed of the refusal;

(c) if the matter was the subject of any such administrative proceedings but the
aggrieved person withdrew from the proceedings before a final outcome was
reached, from the date on which the aggrieved person withdrew from the
proceedings; or

(d) if the matter was the subject of any such administrative proceedings in which
afinal outcome was reached, from the date on which the aggrieved person was
informed of the final outcome of the proceedings.

(2) The Minister, the Commissioner, SARS, the customs authority, a customs officer
or a SARS official against whom the proceedings are to be instituted—

(a) may by agreement with the person who is to institute the proceedings extend
the one year period referred to in subsection (1); or

(b) must extend that period if a court so orders.

(3) Notwithstanding the provisions of the Admiralty Jurisdiction Regulation Act,
1983 (Act No. 105 of 1983), when any person appliesto the High Court for an order for
the sale of any arrested property, such person must deliver anotice of such an application
at the place prescribed in the rules.

Admissibility of certain certificates and statements in documents

898. (1) A certificate purporting to have been issued and signed by or on behalf of the
Commissioner and bearing the official stamp of the Commissioner which states that,
according to the Commissioner’s records, any of the following actions has or has not
occurred, is on production by any person at any criminal or civil proceedings arising
from the application of this Act or atax levying Act, admissible as evidence that that
action has or has not occurred:

(a) that any particular goods specified in the certificate have or have not been—
(i) imported;
(ii) exported;
(iii) produced or processed in the Republic;
(iv) cleared or released for home use or for a specific customs procedure;
(v) removed from or to a specific place;
(vi) received, stored or processed at a specific place;
(vii) found by a customs officer at any specific place; or
(viii) used or dealt with in any other manner specified in the certificate;
(b) that any particular plant specified in the certificate has or has not been—
(i) found by a customs officer or installed at any specific place; or
(if) used or dealt with in a manner specified in the certificate;
(c) that tax or an amount of tax on any particular goods specified in the certificate
has or has not been paid to the Commissioner;
(d) that another debt owing to the Commissioner specied in the certificate has or
has not been paid to the Commissioner
(e) that any declaration or other document specified in the certificate has or has
not been submitted to the Commissioner or has or has not been submitted by
a particular person; or
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(f) that any particular records specified in the certificate have or have not been
kept by a particular person.

(2) In any crimina or civil proceedings arising from the implementation or
enforcement of thisAct or atax levying Act, a statement in any record, letter or other
document submitted, kept or received by or on behalf of any person to the effect that
goods of a particular price, value (including any commission, discount, cost, charge,
expense, royalty, freight, tax, drawback, refund, rebate or other information which
relates to such goods and has a bearing on such price or value), quantity, quality, nature,
strength or other characteristic have been produced, imported, exported, ordered,
supplied, purchased, sold, dealt with, processed, traded in or held in stock by that
person, is admissible as evidence against that person that that person has produced,
imported, exported, ordered, supplied, purchased, sold, dealt with, processed, traded in
or held in stock goods of that price, value, quantity, quality, nature, strength or other
characteristic.

Jurisdiction of magistrate’s court

899. (1) A magistrate’s court may hear and decide any criminal action against aperson
for an offence in terms of this Act and impose any penalty determined for such offence
withinitsjurisdiction in terms of the Magistrates CourtsAct, 1944 (Act No. 32 of 1944).

(2) A magistrate's court may hear and decide any civil action for the payment of any
money claimed by the Commissioner in terms of thisAct within itsjurisdiction in terms
of the Magistrates’ Courts Act, 1944.469 |

Formal inquiry

900. (1) Part C of Chapter 5 of the Tax Administration Act, including any criminal and
other sanctions contained in that Act for the enforcement of that Part, applies, with any
necessary changes as the context may require, to an inquiry contemplated in that Part
that may become necessary for purposes of thisAct, the Customs Duty Act or the Excise
Duty Act.

(2) When applying Part D of Chapter 5 of the Tax Administration Act for the purposes
of subsection (1), any reference in that Part to atax Act must be read asreferring also to
this Act, the Customs Duty Act and the Excise Duty Act.

Publication of names of offenders

901. (1) The Commissioner may bi-annually publish for general information alist of
the names of persons—
(a) convicted in afinal judgement of a Category 1 offence;
(b) who paid a prosecution avoidance penalty of R500 000 or more in respect of
a Category 1 offence; or
(c) convicted in a final judgement of an offence in terms of a tax levying Act
which involved—
(i) the evasion of tax on imported or exported goods; or
(if) any other fraudulent or dishonest behaviour in relation to imported or
exported goods.
(2) The publication may in addition to the names of offenders specify—
(a) particulars of the offence; and
(b) particulars of the fine or sentence, or penalty, imposed.
(3) A person’s name must remain on the list for a period of five years.
(4) A court convicting a person for an offencein terms of thisAct or atax levying Act
may for purposes of sentencing take judicial notice of any particulars appearing on the
list in respect of that person.

469. This section does not mean that only the magistrate’s court can hear cases for the recovery of
amounts owed to the Commissioner.
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CHAPTER 41
MISCELLANEOUS MATTERS
Part 1

Regulations, rules and guidelines

Regulations

902. The Minister may make regulations prescribing any matter that may be
prescribed by regulation in terms of this Act.

Rules

903. (1) The Commissioner may make rules to facilitate the implementation of this
Act or any Chapter, Part or other provision of this Act, including rules prescribing—

(@)
(b)

(©

(d)

(€

(f)

(®))

(h)

(i)

()

(K
(N

(m)

(n)

any matter that may be prescribed by rule in terms of thisAct;

the communicative systems administered by SARS for the implementation of
this Act, including the conditions and requirements for electronic communi-
cation with the Commissioner;

the contents of any report, notice, notification or other document that must be
submitted to the Commissioner, the customs authority or a customs officer in
terms of a provision of thisAct;

the manner in which and the persons by whom such reports, notices,
notifications or other documents must be submitted, and the persons who must
submit any such reports, notices, notifications or other documents el ectroni-
cally;

the combination or simultaneous submission of such reports, notices,
notifications or other documents;

the circumstances in, and the conditions on, which any such reports, notices,
notifications or other documents may be amended, and procedures for the
amendment of any such reports, notices, notifications or other documents;
the records that persons to whom this Act applies must keep for the purposes
of this Act and the manner in which, the period for which and the place at
which those records must be kept, subject to section 919;

the returns persons to whom this Act applies must submit to the customs
authority and the manner in which and the periods for which those returns
must be submitted;

the manner and time in which applications may be made for authorisations,
permissions, approvals, exemptions or recognitions that may be granted by
the customs authority in terms of a provision of this Act, and the
circumstances in which the submission of clearance declarations or amended
clearance declarations may be regarded as such applications;

the particulars such authorisations, permissions, approvals, exemptions or
recognitions must contain and any conditions subject to which such
authorisations, permissions, approvals or exemptions are issued;

the contents of any registration certificates, licences or certificates of
accreditation;

the sizes and types of containersin which specific goods, including cigarettes,
may be imported into the Republic, and the distinguishing marks or
impressions that must appear on the containers of such goods;

the application of the materiality principle in relation to this Act, including
criteriafor determining when—

(i) aninterest in goodsisto be regarded as a material or beneficial interest;
(ii) abenefit received by a person is to be regarded as a material benefit;
(iii) abreach of thisAct isto be regarded as a material breach;
(iv) information required for an application in terms of this Act is to be

regarded as material for the consideration of the application; and
(v) the circumstances in which an application in terms of this Act was
granted are to be regarded as materia to the granting of the application;

the criteria for determining whether a vessel, aircraft or vehicle is a small
vessdl, light aircraft or vehicle used as a private means of transport;
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(o) alternative methods for the submission of documents to the customs authority
in the absence of, or in the event of a breakdown in, electronic communica
tion;

(p) safeguard measures and the circumstances and manner in which these
measures must be applied; 5

(g) conditions on which registered electronic users may access computer systems
of the Commissioner for purposes of electronic communication with the
Commissioner, the customs authority or customs officers, including the
conclusion with the Commissioner of user agreements containing terms and
conditions as prescribed by rule; 10

(r) measuresto prevent electronic transmissionsto or from the electronic address
of the Commissioner from being compromised or interfered with, including
measures requiring and regulating—

(i) the alocation of digital signatures to registered electronic users and, in
the case of a user which is ajuristic entity, each employee of the user 15
nominated in the user agreement;
(if) the use and protection of such signatures;
(iii) the storage and protection of electronic data and the period for which
such data must be kept; and
(iv) thereporting of any security breaches; 20

(s) theinstruments, meters, gauges, and other appliances and the tables, formulae
and other methods of calculation to be used for the purposes of thisAct or a
tax levying Act for determining the mass, quantity, strength, relative density,
temperature, pressure or any other characteristic of any goods;

(t) tablesto be used for purposes of thisAct or atax levying Act for determining 25
the quantity of goods regarded to have been—

(i) manufactured from any given quantity of goods; or
(if) used in the manufacture of any given quantity of any goods manufac-
tured therefrom;

(u) measures to give effect to or to ensure compliance with provisions of an 30
international agreement referred to in paragraph (c) of the definition of *this
Act”;

(v) measures to protect private and confidential information obtained by the
customs authority in the implementation or enforcement of this Act or a tax
levying Act; and 35

(w) criminal sanctions for a contravention of or non-compliance with a provision
of the rules or an international agreement referred to in paragraph (c) of the
definition of “thisAct”.

(2) Rulesin terms of this section may—
(a) differentiate between different— 40
(i) categories of personsto which this Act applies,
(if) classes or kinds or other categories of goods;
(iii) categories of vesseals, aircraft, trains, railway carriages or vehicles,
(iv) modes of transport;
(v) places of entry or exit or categories of places of entry or exit; 45
(vi) customs controlled areas or categories of customs controlled aress;
(vii) customs procedures,
(viii) taxes;
(ix) matters to which this Act applies; or
(x) categories of customs officers; or 50
(b) belimited in its application to a particular—
(i) category of persons to which thisAct applies;
(ii) classor kind or other category of goods;
(iii) category of vessels, aircraft, trains, railway carriages or vehicles;
(iv) mode of transport; 55
(v) place of entry and exit or category of places of entry or exit;
(vi) customs controlled area or category of customs controlled areas;
(vii) customs procedure;
(viii) tax;
(ix) matter to which this Act applies; or 60
(x) category of customs officers.
(3) (a) Rules made in terms of this section take effect from a date specified in those
rules, or if no date is specified, from the date of publication of those rules.
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(b) The commencement date specified in any rules may be a date before, on or after
the date of publication of those rules.

Consultative processes before promulgation of rules

904. (1) Beforerulesin terms of section 903 are promulgated, the Commissioner must
publish the draft rules in the Government Gazette or the SARS website for public
comment.

(2) Rules made in terms of section 903 must be submitted to—

(8 theMinister; and
(b) Parliament for parliamentary scrutiny.

Guidelines

905. (1) The Commissioner may publish in a manner determined by the Commis-
sioner guidelines to facilitate the implementation of this Act and the tax levying Acts.
(2) A guideline published in terms of subsection (1) has no binding legal effect.

Manner of promulgation of rules

906. Where this Act states that a matter must or may be prescribed by rule, the
Commissioner must prescribe that matter by rule published in the Government Gazette
unless the Commissioner by rule published in the Gazette indicates that that matter isto
be prescribed by rule published on the SARS website.

Departure from, and condonation of non-compliance with, rules, conditions or
requirements

907. (1) The Commissioner may in extraordinary circumstances approve a departure
from—
(@ arule
(b) acondition or requirement imposed by the customs authority in terms of this
Act; or
(c) arequirement stated on any form or other document that must be submitted to
the customs authority in terms of this Act.

(2) The Commissioner may in extraordinary circumstances condone any non-
compliance with—

(@) arule

(b) acondition or requirement imposed by the customs authority in terms of this
Act; or

(c) arequirement stated on any form or other document that must be submitted to
the customs authority in terms of thisAct.

(3) Any person seeking approval in terms of subsection (1) for adeparture from, or in
terms of subsection (2) condonation of non-compliance with, a rule, condition or
regquirement may apply for such approval or condonation to the customs authority in a
manner as may be prescribed by rule.

(4) In this section “extraordinary circumstances”—

(a8 in relation to a departure from a rule, condition or requirement, means
circumstances—
(i) beyond those that ordinarily apply when that rule, condition or
requirement is complied with; and
(if) that are beyond the control of the person required to comply with that
rule, condition or requirement; and
(b) in relation to a condonation of any non-compliance with a rule, condition or
requirement, means circumstances that applied when the failure to comply
with that rule, condition or requirement occurred—
(i) beyond those that ordinarily apply when that rule, condition or
requirement is complied with; and
(if) that were beyond the control of the person required to comply with that
rule, condition or regquirement.
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Part 2
Cross-cutting provisions
Extension of timeframes or periods and postponement of dates47

908. (1) The customs authority may on good grounds—
(@) extend any timeframe or period specified in or in terms of this Act as a
timeframe or period—
(i) within which something must or may be done; or
(if) for which something is or may be allowed; or
(b) postpone any date specified in terms of thisAct as a date on or before which
something must or may be done.
(2) An extension of atimeframe or period or a postponement of a date may be granted
or applied in terms of subsection (1)—
(a) to aspecific person or category of persons; or
(b) inrelation to—
(i) aspecificvessal, aircraft, train, railway carriage or vehicle or category of
vessdls, aircraft, trains, railway carriages or vehicles;
(if) aspecific consignment of goods;

(iii) consignments of the same class or kind or other category of goods
imported, to be exported, |oaded, off-loaded, handled, stored, processed
or in any other way dealt with—

(aa) by the same person during a specific period; or
(bb) at any specific premises during a specific period;

(iv) goods of a specific class or kind imported, to be exported, loaded,
off-loaded, handled, stored, processed or in any other way dealt with
during a specific period;

(v) goodsloaded, off-loaded, handled, stored, processed or in any other way
dealt with at any specific premises,

(vi) aspecific class or kind or other category of goods or cargo; or

(vii) aspecific matter to which this Act applies.

(3) Subsection (1) may not be applied to extend a timeframe or period—
(&) within which a person may apply for arefund in terms of this Act;
(b) within which the Commissioner, the customs authority or a customs officer is
required in terms of a provision of this Act to perform a specific act;
(c) referred toin section 284(1), 398(1) or 879(1); or
(d) within which an action prescribes in terms of the Prescription Act, 1969 (Act
No. 69 of 1969).
(4) Subsection (1) must be applied subject to any specific limitation in terms of a
provision of this Act placed on the extension of a timeframe or period or the
postponement of a date referred to in such provision.

Shortening of minimum timeframes or periods

909. (1) The customs authority may on good grounds shorten any minimum
timeframe or period specified in this Act as a timeframe or period before which
something must or may be done or may not be done.

(2) A shortening of a minimum timeframe or period may be granted or applied in
terms of subsection (1)—

(a) to aspecific person or category of persons; or
(b) inrelation to—
(i) aspecificvessal, aircraft, train, railway carriage or vehicle or category of
vessels, aircraft, trains, railway carriages or vehicles;

(if) aspecific consignment of goods;

(iii) consignments of the same class or kind or other category of goods
imported, to be exported, |oaded, off-loaded, handled, stored, processed
or in any other way dealt with—

(aa) by the same person during a specific period; or
(bb) at any specific premises during a specific period;

470. It isto be noted that all decisions of the customs authority are subject to internal reconsideration in
terms of Part 2 of Chapter 37 provided rights are not affected.
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(iv) goods of a specific kind imported, to be exported, loaded, off-loaded,
handled, stored, processed or in any other way dealt with during a
specific period; or
(v) goods loaded, off-loaded, handled, stored, processed or in any other way
dealt with at any specific premises.
(3) Subsection (1) may not be applied to shorten a minimum timeframe or period
which must expire before which the Commissioner, the customs authority or a customs
officer must or may in terms of a provision of thisAct perform a specific act.

Sworn or solemn declaration

910. When interms of thisAct a person isrequired to submit to the customs authority
a declaration, report, statement, return, notice, notification, application or other
document setting out facts or other information, the customs authority may require the
person submitting the document to verify the truth of the document by way of a sworn
or solemn declaration.

Timeframes for compliance with requests by customs authority

911. When the customs authority requests a person in terms of aprovision of thisAct
to submit adocument to it, such request must, except where provided otherwise, specify
the timeframe within which the request must be complied with.

Method of conveying or sending decisions and documents

912. (1) The Commissioner, the customs authority or a customs officer may convey
any decision taken or send any document issued in terms of this Act, including any
request, exemption, authorisation, permission, approval, notice, notification, certificate,
recognition, direction, condition or refusal, to a person affected by that decision or to
whom the document is issued either by—

(a) delivering the decision or document by hand;

(b) sending the decision or document by post;

(c) telefaxing the decision or document, if that person is equipped to receive
telefax messages; or

(d) transmitting the decision or document electronically, if that person is
registered as an electronic user.

(2) When in terms of this Act a person is required or permitted to submit to the
Commissioner, the customs authority, a customs officer or any other person a
declaration, application, request, report, statement, return, notice, notification or other
document, the document may be submitted by—

(a) delivering the document by hand;

(b) sending the document by post;

(c) telefaxing the document; or

(d) transmitting the document electronically, subject to sections 606 and 913.

(3) Subsection (1) or (2) does not apply if thisAct requires that any specific decision
or document must be conveyed, sent or submitted in a specific way.

Electronic submission of documents or communications47t

913. (1) When in terms of thisAct a person is required or permitted to submit to the
Commissioner, the customs authority or a customs officer a declaration, report,
statement, return, notice, notification, application, request or other document or
communication electronically in accordance with this section, the document or
communication must or may, subject to subsections (2) and (3), be submitted—

(a) in accordance with a specific electronic system prescribed or recognised by
rule for such documents or communications;

(b) to the electronic address of the Commissioner that must be applied for
purposes of that electronic system; and

(c) inaccordance with such requirements and conditions as may be prescribed by
rule.

471. A person must be registered as an electronic user to communicate with customs electronically. See
section 606.
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(2) When in terms of this Act a person is required to submit a document or
communication referred to in subsection (1) in aform and format as may be prescribed
by rule, submission through the electronic system prescribed or recognised for that
document or communication of the information required in terms of this Act for that
document or communication must be regarded to be submission of the document or
communication in the required form and format.

(3) When in terms of this Act a person is required to sign a document or
communication referred to in subsection (1), and that document or communication is
submitted through the electronic system prescribed or recognised for that document or
communication, it must be electronically signed in the manner and in accordance with
such requirements and conditions as may be required for that system or as prescribed by
rule.

(4) When in terms of this Act a person is required to submit a document or
communication referred to in subsection (1) electronically or through the electronic
system prescribed or recognised for that document or communication—

(a) the document or communication may in the event of a communications
breakdown be submitted in paper format within such period and at such place
as the customs authority may determine; or

(b) the customs authority may in any other circumstances—

(i) condone any inability of a person to submit the document or communi-
cation electronically or through the electronic system prescribed or
recognised for that document or communication; and

(if) accept the document or communication in paper format within such
period and at such place as the customs authority may determine.

(5) For purposes of this Act, the electronic submission of a document or
communication does not include the submission of a document or communication by
telefax or by cellular phone message.

Burden of proof in relation to documents or communications

914. When in terms of this Act a person is permitted or required to submit a
declaration, report, statement, return, notice, notification, application, request or other
document or communication to the customs authority, the person submitting the
declaration, report, statement, return, notice, notification, application, request or other
document or communication bears the burden of proving that the information contained
therein is true and correct.

Documents transmitted or submitted and oaths and affirmations made outside
Republic

915. (1) If a declaration, report, statement, return, notice, notification, application,
request or other document which may or must be transmitted or submitted in terms of
thisAct is transmitted to the customs authority from outside the Republic or submitted
or presented to a customs officer of the Republic outside the Republic, that declaration,
report, statement, return, application, request or other document is for the purposes of
this Act as effectual and binding as if transmitted or submitted in the Republic.

(2) If an oath or affirmation which may or must be made in terms of thisAct is made
to or before a customs officer of the Republic outside the Republic, that oath or
affirmation is for the purposes of this Act as effectual and binding as if made in the
Republic.

Factors to be taken into account when considering exemptions, authorisations,
permissions, approvals, recognitions and other special dispensations

916. (1) Where thisAct confers a power on the Commissioner, the customs authority
or a customs officer to grant an exemption, authorisation, permission, approval,
recognition or other special dispensation to a person in terms of this Act, the
Commissioner, customs authority or customs officer must, when considering the
granting of that dispensation, take into account all relevant factors, including, to the
extent relevant—

(a) those specifically stipulated in the provisions regulating the granting of the
dispensation;
(b) the context in, and purpose for, which the dispensation is given;
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(c) theease with which a provision of thisAct can be evaded if the dispensation
is given;

(d) any risks in relation to the payment or recovery of any tax or other money
owed to the Commissioner that may arise from the granting of the
dispensation and the monetary extent of that risk;

(e) any motivations submitted by the person seeking the dispensation;

() any motivations by a person aobjecting to the granting of the dispensation, if
their rights will be affected by the granting of the dispensation;

(g) whether the person seeking the dispensation—

(i) hasarecord of non-compliance with thisAct or atax levying Act;
(if) has been convicted of an offence under this Act or atax levying Act; or
(iii) has been convicted of an offence involving fraud or dishonesty during
the five years preceding the application;

(h) whether the tax matters of the person seeking the dispensation are in order as
contemplated in section 917,

(i) the size of the business of the person seeking the dispensation; and

()) any other matter as may be prescribed by rule.

(2) Subsection (1) does not apply to the consideration of applications for registration,
licences or accreditation, or the withdrawal or suspension of registration, licences or
accreditation, or the imposition or withdrawal of licence, registration or accreditation
conditions, and those matters must be disposed of in accordance with Chapters 28, 29
and 30, respectively.

When tax matters must be considered to be in order

917. A person’s tax matters must be considered to bein order for purposes of thisAct
or atax levying Act when—

(a) there are no outstanding taxes, interest, penalties or other amounts owing to
SARS for which that person isliablein terms of thisAct, atax levying Act or
any other tax law; or

(b) thereareno outstanding tax returns or other documentsthat must be submitted
for tax purposes to SARS in terms of thisAct, atax levying Act or any other
tax law.

Exemptions, authorisations, permissions, approvals, recognitions and directions

918. (1) (a) Where this Act confers a power on the Commissioner, the customs
authority or acustoms officer to grant an exemption, authorisation, permission, approval
or recognition, or to issue a direction, or to alow an act to be carried out, that power
includes the power to grant the exemption, authorisation, permission, approval or
recognition, or to issue the direction, or to allow the carrying out of such act, on such
conditions or for such period as the Commissioner, customs authority or customs officer
may determine.

(b) A condition and a period determined in terms of paragraph (a) must be consistent
with this Act and any applicable tax levying Act.

(2) Where this Act provides that an act may be carried out only on authority of an
exemption, authorisation, permission, approval or recognition granted by the Commis-
sioner, the customs authority or a customs officer, no such exemption, authorisation,
permission or approval may be granted to regularise an act that has already been carried
out.

Record keeping systems

919. (1) Where a provision of thisAct requires a person to keep arecord with regard
to any specific matter, that record must be kept by means of an appropriate
computer-based system, subject to any conditions and requirements as may be
prescribed by rule.

(2) The customs authority may, in any specific case, allow a person to deviate from
subsection (1) and to use any appropriate paper-based system for record keeping
purposes, subject to such conditions or requirements as the customs authority may
determine.
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Submission of documents through representatives

920. When interms of thisAct apersonisrequired or entitled to submit a declaration,
report, statement, return, notice, notification, application, request or other document or
communication to the Commissioner, the customs authority or a customs officer, that
person may submit the declaration, report, statement, return, notice, notification,
application, request or other document or communication through a representative,
subject to the other provisions of this Act or any conditions or requirements as may be
prescribed by rule.

Publication of international agreements to which Republic is party

921. Aninternational agreement to which the Republic is a party, is enacted into law
in the Republic by publication of the agreement in accordance with section 231(4) of the
Constitution in the Government Gazette.

Import and export statistics

922. (1) The Commissioner must—

(a) compilesuch statistics regarding theimport into and export of goods from the
Republic as the Minister may determine; and

(b) publish such statistics at such times and in such manner as the Minister may
direct.

(2) A person clearing goods for home use or a customs procedure must, in addition to
any particulars necessary for clearing the goods, furnish such further particulars relating
to such goods as may for purposes of import and export statistics be prescribed by rule
or required by the Commissioner.

(3) The Commissioner may for purposes of subsection (1) utilise any information
available to the Commissioner in terms of thisAct or atax levying Act, but information
published in terms of that subsection—

(8 may not specify—

(i) theidentity of the person to whom the information relates; or

(if) particularsfrom which theidentity of such aperson may be deduced; and
(b) must bein the public interest.

Liability for damage, loss or expenses

923. The State, the Commissioner, the customs authority, a customs officer, a SARS
official or a person referred to in section 12(3) is not liable for or in respect of any
damage, loss or expenses suffered or incurred by any person arising from any decisions
taken or actions performed in good faith in the exercise of a power or duty assigned or
delegated to the Commissioner, the customs authority, a customs officer, a SARS official
or such person in terms of this Act, the Customs Duty Act or the Excise Duty Act.

Legal status of footnotes

924. (1) Footnotes in this Act do not form part of the text of this Act and have no
binding legal force.
(2) The Minister may in order to enhance accessibility to this Act, by notice in the
Gazette—
(a) reped or amend any of the footnotes; or
(b) add new footnotes.

Interpretive notes

925. (1) The Commissioner may for the purpose of facilitating understanding of this
Act or atax levying Act compile and make public in any manner determined by the
Commissioner interpretive notes on the interpretation of provisions of thisAct or atax
levying Act.

(2) Interpretive notes made public in terms of subsection (1) have no legal effect and
do not bind the Commissioner or any other person.
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Part 3

Transitional provisions

Interpretation of this Part

926. (1) In this Part—

“Customs Duty Act” means the Customs Duty Act, 2013 (Act No. ...... of 2013),

and includes—

(a) the Customs Tariff;

(b) any rules made in terms of that Act;

(c) any notices of general application published by the Minister in terms of that
Act in the Gazette; and

(d) any international agreement—

(i) referred to in section 940 that is binding for purposes of that Act; or
(if) entered into on or after the effective date that is binding for purposes of
that Act;

“effective date” means the date on which this Act (excluding Chapters 22 and

38),472 the Customs Duty Act and the Customs and Excise Amendment Act, 2013,

take effect;

“enter”, inrelation to the 1964 Act, means the submission to the Commissioner in

terms of the 1964 Act of a declaration in respect of goods for—

(8 home consumption;

(b) removal in bond;

(c) warehousing;

(d) use under rebate of duty;

(e) export; or

(f) any other purpose or procedure provided for in the 1964 Act;

“Excise Duty Act” means the Customs and Excise Act, 1964, as amended and

renamed the Excise Duty Act by the Customs and Excise Amendment Act, 2013,

and includes—

(a) the Excise Tariff;

(b) the exciserules; and

(c) any other instrument referred to in the definition of **thisAct” in section 1 of
the 1964 Act if and to the extent that that instrument applies to duties, levies
or taxes or to goods, persons or matters to which the Excise Duty Act applies;

“excise rules” means—

(a8) rulesmadeinterms of the 1964 Act that were in force immediately before the
effective date, to the extent that those rules apply to, regulate or affect a duty,
levy or tax or any goods or persons or other matter to which the Excise Duty
Act applies; or

(b) rules referred to in paragraph (a) as amended or replaced in terms of the
Excise Duty Act on or after the effective date;

“existing customs licence” means a licence—

(a) issuedinterms of the 1964 Act before the effective date for a purpose set out
in that Act to a person or in respect of any premises or facility required in
terms of sections 630 to 634 of thisAct to be licensed for a similar purpose;
and

(b) that wasin force immediately before the effective date;

*“existing customs registration” means a registration—

(a) issuedinterms of the 1964 Act before the effective date for a purpose set out
in that Act to aperson that must or may in terms of sections 603 to 607 of this
Act be registered for a similar purpose; and

(b) that wasin force immediately before the effective date;

““existing excise licence” means alicence—

(a) issued interms of the 1964 Act before the effective date for the purposes of
that Act to a person or in respect of any premises, property, plant or
equipment; and

(b) that wasinforceimmediately before the effective date, but excludes any such
licence that is an existing customs licence;

472. See section 944.
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“existing excise registration” means a registration—

(a) issuedin terms of the 1964 Act before the effective date for the purposes of
that Act to aperson or in respect of any premises, property, plant or equipment
or other matter; and

(b) that wasinforceimmediately before the effective date, but excludes any such
registration that is an existing customs registration;

“measure” excludesarule or other instrument referred to in the definition of ** this

Act” in section 1 of the Customs and Excise Act, 1964;473

“1964 Act” means the Customs and Excise Act, 1964, as it existed before the

effective date, and includes any instrument referred to in the definition of “this

Act” in section 1 of that Act.

(2) Any reference in this Part to a measure in force in terms of the 1964 Act
immediately before the effective date must be read as referring to any of the following
measures issued, granted, imposed or made in terms of the 1964 Act474 that wasin force
immediately before the effective date:

(a) any directive, direction, ruling, determination, requirement, restriction or
other stipulation;

(b) any registration, licence, accredited status, certification or other official
recognition;

(c) any approval, permission, authorisation, exclusion, exemption, rebate, relief
or other dispensation;

(d) any condition, qualification or limitation;

(e) any appointment or designation;

(f) any delegation; and

(g) any other act or decision not mentioned above that has a continuous legal
effect.

(3) In the event of an inconsistency between this Act and the 1964 Act in relation to
the meaning of aword or expression used in this Part, the meaning assigned to the word
or expression in this Act prevails unless the context indicates otherwise.

Application of this Act, Customs Duty Act and Excise Duty Act as from effective
date

927. Asfrom the effective date—
(a) thisAct appliesto the extent indicated in this Act in relation to—

(i) all goods and persons that are or become subject to customs control in
terms of Chapter 2, excluding—

(aa) goodsand personsreferred to in section 929(1) to which, and whilst,
the 1964 Act continues to apply in terms of that section; and

(bb) international postal articles to which, and whilst, the 1964 Act
continues to apply in terms of section 943; and

(ii) all other persons and matters regulated or otherwise affected by thisAct;

(b) the Customs Duty Act applies to the extent indicated in that Act in relation
to—

(i) all goods and persons that are or become subject to customs control in
terms of Chapter 2 of this Act, excluding goods and persons referred to
in section 929(1) to which, and whilst, the 1964 Act continuesto apply in
terms of that section; and

(ii) al other persons and matters regulated or otherwise affected by the
Customs Duty Act; and

(c) theExcise Duty Act appliesto the extent indicated in that Act in relation to—

(i) all goods and persons regulated or otherwise affected by that Act,
excluding goods and persons referred to in section 929(1) of thisAct to
which, and whilst, the 1964 Act continues to apply in terms of that
section; and

(ii) all other matters regulated or otherwise affected by that Act.

473. Rules and these other instruments are excluded as they form part of the notion of the 1964 Act. See
definition above of **1964 Act’.

474, The measures contemplated hereinclude only thoseissued “‘intermsof” the 1964 Act, i.e those that
wereissued legally. Measures that wereissued illegally asif aithorised in terms of the 1964 Act are
not included here.
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Continuation of measures under 1964 Act for purposes of this Act, Customs Duty
Act and Excise Duty Act

928. (1) Despite the enactment of thisAct, the Customs Duty Act and the Customs and
Excise Amendment Act, 2013, any measure in force in terms of the 1964 Act
immediately before the effective date in relation to any goods or a person or matter
contemplated in section 927(a), (b) or (c), continues on and after the effective date to be
in force in relation to those goods or that person or matter but only if and to the extent
that a measure of a corresponding kind can in relation to those goods or that person or
matter be issued, granted, imposed or made after the effective date in terms of thisAct,
the Customs Duty Act or the Excise Duty Act.475

(2) A measure that continuesin forcein terms of subsection (1) must for al purposes,
including for purposes of any future amendment, substitution, repeal, withdrawal or
suspension thereof, be regarded to have been issued, granted, imposed or madein terms
of the relevant enabling provision of thisAct, the Customs Duty Act or the Excise Duty
Act, as the case may be, which provides for a measure of a corresponding kind to be
issued, granted or imposed on or after the effective date.47®

(3) Subsections (1) and (2) must be read subject to sections 931 to 939.

Continued application of 1964 Act on and after effective date in relation to certain
goods and persons

929. (1) The 1964 Act continues to be in force in relation to the following goods and
personsasfully and effectually asif thisAct, the Customs Duty Act and the Customsand
Excise Amendment Act, 2013, had not been enacted:

(a) goods which, immediately before the effective date, were subject to or being
dealt with in terms of an entry in terms of the 1964 Act;

(b) inbound travellers and crew who arrived in the Republic4”” before the
effective date; and

(c) theaccompanied and unaccompanied baggage of travellers and crew referred
to in paragraph (b).

(2) The 1964 Act continues to apply to goods referred to in subsection (1)(a) only for
aslong asthose goods are subject to or being dealt with under the entry referred to in that
subsection.

(3) If a person desires or is required in terms of the 1964 Act to deal with goods
referred to in subsection (1)(a), or any products derived from those goods, in away or
for a purpose which in terms of the 1964 Act requires a further entry for the goods or a
separate entry for those products, the following principles*8 apply:

(a) If those goods are imported goods and that person desires or is required in
terms of the 1964 Act to enter the goods for home consumption or to replace
the current entry with an entry for home consumption—

(i) the 1964 Act ceasesto be available for the entry of such goods for home
consumption;
(if) the goods must be cleared in terms of this Act for home use as if the
current entry of the goods were a clearance in terms of thisAct; and
(iii) the 1964 Act ceasesto apply and thisAct become applicable to the goods
as from the time of clearance of the goods for home use.

(b) If those goods, or any products derived from those goods, are imported goods
or goods produced subject to customs control in the Republic#® (excluding
excisable, fuel levy, environmental levy or Road Accident Fund levy goods

475. Theimplication isthat 21964 Act measure lapsesif the Customs Control Act, the Customs Duty Act
or the Excise Duty Act does not provide for ameasure of a corresponding kind to be issued, granted,
imposed or made in relation to those goods or that person or matter.

476. The purpose of subsection (2) is to enable the amendment, substitution, suspension, withdrawal or
repeal of these measures in terms of the new Acts.

477. See section 2 of the Customs Control Act for time of arrival of persons in the Republic.

478. Section 942 provides for rules to regulate the implementation of these principles.

479. For example products derived from the processing of imported goods under rebate of duty.
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manufactured in the Republic) and that person desires or is required in terms

of the 1964 Act to enter those goods or those products for a purpose or

procedure which is a customs procedure in terms of this Act—
(i) the 1964 Act ceases to be available for the entry of the goods or those
products for such purpose or procedure;

(if) the goods or those products must be cleared in terms of thisAct for that
customs procedure as if the current entry of the goods were a clearance
in terms of thisAct; and

(iii) this Act becomes applicable to the goods or those products as from the
time of clearance of the goods or those products for that customs
procedure.

(c) If the goods are excisable, fuel levy, environmental levy or Road Accident
Fund levy goods manufactured in the Republic and that person desires or is
required in terms of the 1964 Act to enter those goods for home
consumption—

(i) the goods must be entered in terms of the Excise Duty Act for home
consumption; and

(if) the Excise Duty Act appliesto the goods as from the time of entry of the
goods for home consumption.

(d) If those goods are excisable, fud levy, environmental levy or Road Accident
Fund levy goods manufactured in the Republic and that person desires or is
required in terms of the 1964 Act to enter the goodsfor apurpose or procedure
which is not a customs procedure in terms of this Act480—

(i) the goods must be entered in terms of the Excise Duty Act for that
purpose or procedure; and

(if) the Excise Duty Act appliesto the goods as from the time of entry of the
goods for that purpose or procedure.

(e) If those goods are excisable, fuel levy, environmental levy or Road Accident
Fund levy goods manufactured in the Republic and that person desires or is
required in terms of the 1964 Act to enter the goods for a purpose or procedure
which is a customs procedure in terms of this Act48t —

(i) the 1964 Act ceases to be available for the entry of the goods for such
purpose or procedure;

(ii) thegoods must be cleared in terms of thisAct for that customs procedure
asif the current entry of the goods were a clearance in terms of thisAct;
and

(iii) thisAct becomes applicableto the goods as from the time of clearance of
the goods for that customs procedure.

(4) If this Act becomes applicable to any goods in terms of subsection (3), any
relevant tax levying Act must to the extent applicable be applied to the goods in
accordance with the provisions of that tax levying Act.

(5) In this section ““ current entry” means—

() an entry referred to in subsection (1)(a); or

(b) if the goods have been entered in terms of the Excise Duty Act as
contemplated in subsection (3)(d), the entry referred to in that subsection.

(6) Theimplementation of the principles set out in subsection (3) may be regulated by
rules prescribed by the Commissioner.

Continuation of measures under 1964 Act for purposes of goods and persons
referred to in section 929(1)

930. (1) Despite the enactment of thisAct, the Customs Duty Act and the Customsand
Excise Amendment Act, 2013, any measure in force in terms of the 1964 Act
immediately before the effective date in relation to any goods or person referred to in
section 929(1)(a), (b) or (c), continues on and after the effective date to be in force in
relation to those goods or that person, asfully and effectually asif thisAct, the Customs
Duty Act and the Customs and Excise Amendment Act, 2013, had not been enacted.

(2) A measure that continues in force in terms of subsection (1) continues as such
subject to any future amendment, substitution, repeal, withdrawal or suspension thereof
in terms of the relevant provision of the 1964 Act, which provision may for the purposes

480. For instance when such goods are to be removed in bond to another excise warehouse.
481. For instance if such goods are to be exported.
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of such measure be applied as if this Act, the Customs Duty Act and the Customs and
Excise Amendment Act, 2013, had not been enacted.482
(3) Subsections (1) and (2) must be read subject to sections 931 to 939.
(4) If this Act becomes applicable in terms of section 929(3) to goods referred to in
subsection (1)—
(a) this section ceases to apply; and
(b) section 928 becomes applicableto ameasurereferred to in that subsection that
isin force in relation to those goods.

Continuation of existing customs registrations

931. (1) An existing customs registration lapses 30 days after the effective date unless
the holder of that registration before the expiry of that period submits in terms of
Chapter 28 an application to the customs authority for a new registration to replace the
existing customs registration.483

(2) If the holder of an existing customs registration applies for a new registration
before the expiry of the period referred to in subsection (1), the existing customs
registration continuesin terms of section 928(1) for all purposes until the application for
anew registration is dispensed with in terms of Chapter 28.

(3) Subsection (2) does not apply in a case where this Act requires licensing for a
matter in respect of which the 1964 Act required registration, and in such a case—

(a) the holder of the existing customs registration must apply in terms of section
933 for alicence; and

(b) that section applies as if the existing customs registration is an existing
customs licence and the holder of that registration is a licensee.

(4) Subsection (2) may not be read as preventing the customs authority from
amending, withdrawing or suspending the existing registration in terms of section
928(2) before the application is dispensed with.

Continuation of existing excise registrations

932. An existing excise registration is not affected by the enactment of this Act, and
such aregistration continues in terms of section 928(1) to be in force after the effective
datefor all purposes until the registration isreplaced by anew registration, iswithdrawn
or lapses in terms of the Excise Duty Act.484

Continuation of existing customs licences

933. (1) An existing customs licence | apses 30 days after the effective date unless the
licensee before the expiry of that period submitsin terms of Chapter 29 an application
to the customs authority for a new licence to replace the existing customs licence.485

(2) If the licensee of an existing customs licence applies for a new licence before the
expiry of the period referred to in paragraph (a), the existing customs licence continues
in terms of section 928(1) for all purposes until the application for a new licence is
dispensed with in terms of Chapter 29.

(3) Sections 662 and 663 apply if an application for a new licence is refused and the
existing customs licence lapses.

(4) Subsection (2) may not be read as preventing the customs authority from
amending, withdrawing or suspending the existing licence in terms of section 928(2)
before the application is dispensed with.

482. The purpose of subsection (2) is to enable these existing measures to be amended, substituted,
suspended, withdrawn or repealed in terms of the 1964 Act as and when necessary.

483. Persons may pursuant to section 14 of the Interpretation Act at any time before the effective date
apply for anew registration provided the application islodged after the date of promulgation of this
Act.

484. 1t is to be noted that certain registrations granted before the effective date under the Customs and
Excise Act, 1964, such as those relating to excise matters, are not affected by Chapter 28, and those
registrations continue under the Customs and Excise Act, 1964, as amended (and renamed the
Excise Duty Act) by the Customs and Excise Amendment Act, 2013.

485. Persons may pursuant to section 14 of the Interpretation Act at any time before the effective date
apply for anew licence provided the application islodged after the date of promulgation of thisAct.

10

15

20

25

30

35

40



346

Continuation of existing excise licences

934. An existing excise licence is not affected by the enactment of thisAct, and such
alicence continues in terms of section 928(1) to be in force after the effective date for
all purposes until the licence is replaced by a new licence, is withdrawn or lapses in
terms of the Excise Duty Act.486

Continuation of accredited status granted before effective date in terms of 1964 Act

935. (1) Accredited status granted before the effective date in terms of the 1964 Act
to a person who on the effective date is the holder of —

(a) an existing customs registration or an existing customs licence, lapses on the
effective date despite section 928(1) but subject to subsection (2); and

(b) anexisting exciseregistration or an existing excise licence, continuesin terms
of section 928(1) to apply after the effective date for all purposes until that
accredited statusisreplaced by anew accredited status, iswithdrawn or lapses
in terms of the Excise Duty Act.

(2) Subsection (1)(a) does not affect any second or third level accredited status
granted in terms of section 64E of the 1964 Act to aperson referred to in that subsection,
except that—

(a) any second level accredited status granted to such a person must for all
purposes be regarded to befirst level accredited status granted to such aperson
in terms Chapter 30; and

(b) any third level accredited status granted to such a person must for all purposes
be regarded to be second level accredited status granted to such a person in
terms of Chapter 30.

Continuation of approvals granted before effective date in terms of 1964 Act to
right-holders for customs protection against counterfeit goods

936. (1) An approval granted before the effective date in terms of Chapter XB of the
1964 Act to a right-holder in relation to protected goods, lapses 30 days after the
effective date unless that right-holder before the expiry of that period pays to the
Commissioner the prescribed administration fee applicable in terms of Chapter 36 of
this Act to applications for such approvals.

(2) If aright-holder referred to in subsection (1) pays the prescribed administration
fee before the expiry of the period referred to in that subsection, the existing approval
under the 1964 Act continues in terms of section 928(1) after the effective date for all
purposes until the approval lapses or is withdrawn earlier in terms of Chapter 36.

Continuation of security given before effective date in terms of 1964 Act

937. (1) Any security provided by a person to the Commissioner before the effective
date in terms of the 1964 Act may after the effective date but before the expiry date of
the security (if any), be utilised by the customs authority for the payment or recovery of
tax or other money owed to the Commissioner in terms of the 1964 Act in respect of —

(a) the specific goods for which it was given;
(b) the class or kind or other category of goods for which it was given; or
(c) the purpose for which it was given.

(2) Subsection (1) does not affect the customs authority’s power to require new or
additional security from a person in terms of Chapter 31 for purposes of thisAct or in
terms of the Excise Duty Act for purposes of that Act.

Administrative and judicial proceedings

938. The enactment of this Act, the Customs Duty Act and the Customs and Excise
Amendment Act, 2013, does not affect the institution, continuation, completion or
enforcement of any administrative, civil or criminal proceedings—

(a) arising from—

486. It isto be noted that certain licences issued before the effective date under the Customs and Excise
Act, 1964, such asthose relating to excise matters, are not affected by Chapter 29, and those licences
continue under the renamed Excise Duty Act.
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(i) anything done before the effective date in terms of a provision of the
Customs and Excise Act, 1964, or any rule under that Act; or

(if) anything done or omitted before the effective datewhich isor isbelieved
to be an offence under or a breach of such a provision; or

(b) inrespect of —

(i) any debt, obligation or liability incurred in terms of such a provision; or

(if) any seizure, forfeiture, penalty or punishment imposed in terms of such
aprovision.

Investigations

939. (1) Theenactment of thisAct, the Customs Duty Act and the Customs and Excise
Amendment Act, 2013, does not affect the institution, continuation or completion of any
investigation arising from anything done or omitted before the effective date which is or
is believed to be an offence under or a breach of a provision of the Customs and Excise
Act, 1964, or any rule under that Act.

(2) Subsection (1) may not be read as preventing a customs officer or another SARS
official conducting the investigation from applying any investigative powers under this
Act for purposes of the investigation.

Continuation of certain international agreements

940. The enactment of this Act, the Customs Duty Act and the Customs and Excise
Amendment Act, 2013, does not affect the binding force and continued applicationin the
Republic of an international agreement that was incorporated into law in the Republic
before the effective date for implemention as part of the 1964 Act.

References in legislation to Customs and Excise Act, 1964

941. Asfrom the effective date areference in any legidation that existed on that date
to—
(a) the Customs and Excise Act, 1964, must, as the context may demand and
giventherestructuring of that Act asfrom that date, beread asareferenceto—
(i) the Excise Duty Act;
(if) the Customs Duty Act;
(iii) thisAct; or
(iv) any two of or all the Acts referred to in subparagraphs (i), (ii) and (iii);
and
(b) a specific provision of the Customs and Excise Act, 1964, that has been
repealed by the Customs and Excise Amendment Act, 2013, must, as the
context may demand, be read as a reference to the corresponding or a
superseding provision (if any) inan Act referred to in paragraph (a)(ii) or (iii).

Rules to facilitate transition and to address unforeseen or unintended conse-
guences, anomalies or incongruities

942. (1) The Commissioner may, subject to sections 903(2) and (3), 904 and 906,
make rules—
(a) to regulate the implementation of any provisions of this Part, including any

principles set out in section 929;

(b) toregulate any transitional matter not provided or not adequately provided for
in this Part if—

(i) the absence of such provision or of adequate provision may put the
payment or collection of tax or compliance with any applicable
legislation at risk; or

(ii) regulation of such matter is otherwise necessary for an orderly and
effective transition; or

(c) to address any unforeseen or unintended consequence, or any anomaly or
incongruity, that may arise from the implementation or enforcement of a
provision of this Act, the Customs Duty Act or the Excise Duty Act.
(2) Rules made in terms of subsection (1)(c)—
(a) may suspend or modify or provide for adeparture from aprovision referred to
in that subsection or make such other provision, as may be necessary for
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addressing the unforeseen or unintended consequence, anomaly or incongru-
ity;

(b) must be aimed at substantially reinstating the legal position under the 1964
Act, if that Act regulated the matter before the effective date in a way that
avoided the unforeseen or unintended conseguence, anomaly or incongruity;

(c) may not have the effect of reducing or increasing any person’s—

(i) liability for import or export tax; or
(i) entitlement to a refund or drawback;
(d) must be alaw of general application; and
(e) remainin force for a period of one year unless—
(i) ratified by an Act of Parliament before the expiry of that period; or
(i) repeded earlier.

(3) Rules may be made in terms of subsection (1)(c) only if it is not possibleto effect
timeously any necessary amendment to this Act, the Customs Duty Act or the Excise
Duty Act to address the relevant unforeseen or unintended consequence, anomaly or
incongruity.

(4) Subsections (1)(c), (2) and (3) lapse on a date five years from the effective date.

Commencement of Chapters 22 and 38

943. (1) Chapters 22 and 38 do not take effect on the effective date but on alater date
determined by the President by proclamation in the Gazette.

(2) Until Chapter 22 of this Act takes effect on the date determined in terms of
subsection (1), the 1964 Act continues to apply to al international postal articles
handled by the South African Post Office.

(3) As from the later date referred to in subsection (1), Chapter 22 and the other
provisions of thisAct affecting international postal articles handled by the South African
Post Office take effect subject to such transitional rules as may be prescribed by rule.

Short title and commencement

944. (1) ThisAct is called the Customs Control Act, 2013, and takes effect on a date
determined by the President by proclamation in the Gazette, subject to subsection (2)
and section 943.

(2) A date may not be determined in terms of subsection (1) for the commencement of
this Act unless and until—

(a) the Customs Duty Act is amended by the addition of a Customs Tariff in an
Annexure to that Act; and

(b) the Excise Duty Act is amended by the addition of an Excise Tariff in an
Annexure to that Act.
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MEMORANDUM ON OBJECTS OF CUSTOMS CONTROL BILL,
2013

BACKGROUND AND PURPOSE

The Customs Control Bill (‘“the Bill**) isintended to replace the provisions of the
Customs and Excise Act, 1964 (Act No. 91 of 1964), relating to customs control of
all means of transport, goods and persons entering or leaving the Republic.
Provisions of the 1964 Act covering customs and excise dutieswill be contained in
separate legidlation, namely, a Customs Duty Bill and an Excise Duty Bill.

OBJECTS OF BILL

The primary object of the Bill is to establish systems and procedures for customs
control of all means of transport, goods and persons entering or leaving the
Republic, whether by land, sea or air. The rationale for this control is, firstly, to
ensure that any taxes imposed by various other laws on imported and exported
goods are collected and, secondly, that other laws regulating the import or export of
specific goods are complied with. The Bill can therefore be described as alaw that
will serve as a ““platform” for the implementation of laws that will in relation to
imported and exported goods rely for their implementation on this Bill, such asthe
proposed Customs Duty Act, the proposed Excise Act, the VAT Act, 1991, and the
Diamond Export Levy Act, 2007, and also a host of other laws prohibiting,
restricting or regulating the import or export of certain goods such as arms and
ammunition, protected species, goods that are subject to permit control and
counterfeit goods.

SUMMARY OF BILL

3.1 The proposed customs control established by the Bill is in accordance with
current international treaties, trends and best practice and gives effect to the
Republic’s international obligations in this regard. Although all goods and
persons that enter or leave the Republic become subject to customs control in
terms of the Bill, the foca points of control in terms of the Bill are the
seaports, airports and land border-posts where goods and persons, including
vessels, aircraft, trains and vehicles, normally enter or leave the Republic. To
ensure effective implementation of customs control, the Bill provides for
elaborate systems and procedures for the customs processing of all goods and
persons at these “places of entry” and “‘places of exit”, including a
notification and reporting system tracking the arrival and departure of vessels,
aircraft, trains, vehicles, persons and goods entering or leaving the Republic.

3.2 For the customs control of goods the Bill determines the procedura
requirements that must be complied with when goods are imported into or
exported from the Republic.

@ Goods may only beimported or exported through recognised places of
entry or exit respectively. At these places of entry or exit goods are
required first to be ‘‘cleared”’ by the importer or exporter and
“released”’ by Customs before the goods are allowed to be proceeded
with in, or to be exported from, the Republic. For goods imported or
exported by rail, the processis different as such goods are required to
be cleared at certain railway stations designated as rail cargo
terminals.

(b) Imported goods must be cleared by the importer either for home use,
i.e. the consumption, utilisation, processing or disposal of the goodsin
the Republic, or for a customs procedure that may be permissible in
the circumstances. Similarly, goods intended for export may only be
exported after being cleared by the exporter for export or a customs
procedure that allows goods to be exported under that procedure. If
goods are not cleared or are proceeded with without release, the goods
are regarded to be “‘diverted’ goods and as such become illegal
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imports or exports. Such goods are apart from attracting crimina and
punitive administrative sanctions regarded for tax purposes to be
cleared for home use or a customs procedure that renders the goods
taxable.

The Bill provides for goods to be cleared for the following customs
procedures: national or international transit, excise warehouse transit,
transhipment, temporary admission, warehousing, tax free shop, stores,
export, temporary export, inward processing, home use processing and
outward processing. Each of these customs procedures allows goods under the
procedure to be dealt with in a specific way. These customs procedures are not
open options for an importer or exporter but may be utilised only in
circumstances permitted in the Bill or the tax levying Acts for the respective
procedures. Clearance processes and requirements are extensively dealt with
inthe Bill, mostly in astandardised way for all clearances. The Bill also makes
provision for the fast-tracking of clearance and rel ease of goodsin accordance
with procedures less cumbersome than the standard procedures.

When imported goods are released for home use, the goods are allowed into
free circulation in the Republic without any further customs control. The
release of goods for a customs procedure, however, does not free the goods
from customs control and such goods remain under customs control until the
goods are cleared and released for home use or re-exported.

The Bill confers a specific tax status on goods when the goods are cleared for
home use or a customs procedure. The tax status is either tax due or tax free.
A tax due status indicates that any tax that may have been imposed on goods
of the relevant class or kind must be paid upon clearance of the goods. Thisis
usually the case with goods cleared for home use. A tax free status means that
whilst the goods have a tax free status no tax is payable on the goods. Tax
includes customs duty, excise duty, VAT and any other tax payable on the
import or export of goods. It isto be noted that a tax free status conferred by
a customs procedure on goods only continues for aslong as the goods remain
under that customs procedure. When the goods are cleared for another
customs procedure or for home use, the goods acquire thetax status applicable
to that other customs procedure or home use. For instance, imported goods
cleared for warehousing are tax free until cleared for home use at the end of
the warehousing period which renders the goods tax due.

For the customs control of persons, the Bill determines the procedura
requirements that must be complied with when persons enter or leave the
Republic. Such persons are required to be customs processed and to declare
their accompanied and unaccompanied baggage, excluding certain personal
effects, by submitting to Customs at the place of entry or exit a declaration
containing certain personal, travel and accompanied baggage information.

The Bill requires certain persons active in the customs environment to be
registered or licensed for purposes of the Bill. These include importers and
exporters, importer or exporters' agents, carriers, carriers agents and customs
brokers. Certain premises such as cargo and passenger terminals, cargo
depots, customs warehouses, etc., actively used in the customs environment
are also required to be licensed.

The task to administer and enforce the Bill is assigned to the Commissioner of
the South African Revenue Services who must for this purpose designate
SARS officials as customs officers to exercise the powers and duties assighed
to customs officers in terms of the Bill.

) Amongst these powers are access to and inspection and search of
premises, vessels, aircraft, railway carriages, vehicles, stopping and
searching of persons, inspection and sampling of goods, investigative
powers, powers of arrest, carrying of arms and ammunitions and
border control functions.
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(b) Other important powers assigned to Customs include the detention,
seizure and confiscation of goods and the removal of goods to state
warehouses when goods are dealt with in breach of the Bill. Goods
removed to a state warehouse may eventually be sold to cover
outstanding taxes and costs

3.9 As mentioned above, the Bill facilitates the implementation of other
legislation prohibiting, restricting or regulating theimport or export of certain
goods and for that reason direct powers are assigned to Customsto detain and
deal with goods categorised as prohibited, restricted or sectorally controlled
goods. Provision is made for the detention, seizure and forfeiture of such
goods as well as for circumstances in which detentions or seizures may or
must be terminated. The Bill aso provides for the detention of suspected
counterfeit goods and the procedures to be followed when such goods are
detained.

3.10 The Bill further establishes mechanisms for the internal reconsideration of
decisions taken in terms of the Bill, the proposed Customs Duty Act and the
Excise Duty Act, and for the resolution of disputes arising from the
implementation of these Acts. Included here are procedures for administrative
appeals and alternative dispute resolution.

3.11 Judicia matters covered by the Bill include offences in terms of the Bill,
additional punitive powers for courts in criminal proceedings, jurisdictional
matters and the ** name and shame”” publication of the names of offenders. The
Bill distinguishes between two categories of offences namely more serious
Category 1 offences, which include diversions of goods and other fraudulent
practices such as making false statements and using documents containing
false or mideading information, and less serious Category 2 offences, which
include performing acts without the required authorisation, permission or
approval of Customs. Persons convicted of offences in terms of the Bill are
liable to imprisonment or a fine set out in the Bill.

3.12 The Bill also provides for a system of administrative penalties that may be
imposed by Customs for breaches of the Act. In the Bill adistinction is made
between prosecutable and non-prosecutable breaches. In the case of non-
prosecutable breaches, fixed amount penalties may beimposed and in the case
of prosecutable breaches, prosecution avoidance penalties may be paid by
offenders who want to avoid criminal prosecution.

3.13Provision is also made for persons benefiting from faulty duty determinations
to voluntarily disclose such faulty duty determinations in exchange for an
undertaking by the Commissioner not to institute criminal proceedings or to
impose administrative penalties.

3.14 Miscellaneous matters dealt with in the Bill include regulation and rule
making powers of the Minister and the Commissioner respectively; condona
tion for non-compliance with rules, conditions or requirements; methods of
submission of documents to Customs; record keeping; extension or shorten-
ing of time periods specified in the Bill; the granting of exemptions,
authorisations, permissions etc., aswell asthe factorsto be taken into account
when considering the granting of such exemptions, authorisations or
permissions. The Bill also limits the liability of the state, the Commissioner
and customs officers for decisions or actions in terms of the Bill. Finally,
provision ismade for transitional provisionsand the repeal of current customs
legidlation.

DEPARTMENTS/ BODIES/ PERSONS CONSULTED

The drafting process of the Bill involved an on-going process of consultation since
2007. A version of the Bill was circulated to customs administrations of the other
SACU member states. Briefing sessions were held with the International Trade
Administration Commission (ITAC), the National Treasury and with various other
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stakeholder departments. The Bill was released for public comment on 30 October
2009. Comments were received from a variety of stakeholders including SACU
member states, government departments and representative industry. The Bill was
also tabled in NEDLAC on 12 November 2009.

FINANCIAL IMPLICATIONS

Implementation cost which may arise from changes to systems and prescribed
forms, staff training etc., will be covered from funds ins SARS's budget.

PARLIAMENTARY PROCEDURE

6.1 The State Law Advisers and SARS are of the opinion that this Bill must be
dealt with in accordance with the procedure established by section 75 of the
Constitution since it contains no provision to which the procedure set out in
section 74 or 76 of the Constitution applies.

6.2 The State Law Advisers are further of the opinion that it is not necessary to
refer this Bill to the National House of Traditional Leadersin terms of section
18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003
(Act No. 41 of 2003), since it does not contain provisions pertaining to
customary law or customs of traditional communities.
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