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® | GOVERNMENT NOTICE

SOUTH AFRICAN REVENUE SERVICE
No. R. 893 12 September 2000

CUSTOMS AND EXCISE ACT, 1964
AMENDMENT OF SCHEDULE No. 10 (No. 10/2)

Under section 49(5) and (5A) and for the purposes of subsaction (1)(a) and (b)(i) of the said
section of the Customs and Excise Act, 1964, Schedule No. 10 is amended and shall be
deemed to have come inta operation on 1 September 2000 as set out in the Schedule hereto.

. M. MPAHLWA
DEPUTY MINISTER OF FINANCE

SCHEDULE
By insertion of the following:
Part 2
Treaty of the Southern African Development Community and Protocols concluded under the
. provisions of Article 22 of the Treaty.
Part 2A.

Treaty of the Southern African Development Community.



4 No. 21541 GOVERNMENT GAZETTE, 12 SEFTEMBER 2000

Notes:

1. Any Note to Part B of the Schedule to the General Notes to Schedule No. 1 shall
apply mutatis mutandis to any relevant provision of the Treaty and the Protocol on
Trade referred to in Part 2B(1) of this Schedule.

2. Insertion of the Treaty comprises:

(a) The text of the Treaty signed at Windhoek on 17 August 1992 by the Heads
of State or Government of:

The People’s Republic of Angola

Republic of Botswana

Kingdom of Lesotho
Republic of Malawi
Republic of Mozambique
Republic of Namibia
Kingdom of Swaziland

United Republic of Tanzania

Republic of Zambia
Republic of Zimbabwe
(b) The instruments of accession of:

Republic of South Africa signed by the Executive State President at
Gaborone on 29 August 1994,

Republic of Mauritius signed by the Prime Minister in the Republic of South
Africa on 28 August 1995.

Pemocratic Republic of Congo signed by the President on 28 February 1998.
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Republic of Seychelles signed by the President at Victoria, Mahe, Seychelles
on 24 June 1998,
Part2B

Protocols concluded under the Provisions of Article 22 of the Treaty of the South African
Development Community.

Part 2 B(1)
Protocol on Trade:
Notes:
. The following Member States of the Treaty of the Southern African Development

Community have ratitied this Protocol:

Republic of Botswana

Kingdom of Lesotho

Republic of Malawi

Republic of Mauritius

Republic of Mozambique

Republic of Namibia

Republic of South Africa

Kingdom of Swaziland

United Republic of Tanzania

Republic of Zambia
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'Republic of Zimbabwe

(a) In these notes —
(i “Annex” means an Annex and its Appendixes;
(i) “Protocol” means the Protocol on Trade.

(b Part 2 B(1) contains the full text of the Protocol on Trade signed at Maseru on
24 August 1996 and its Annexes.

The SADC Column of Part 1 of Schedute No. 1, the General Notes of the said

Schedute and provisions in Schedule No. 4 relate to the elimination of duty or

reduced rates of duty, as the case may be, contemplated in Article 4 of the Protocot.

Amendment of the Protocol adopted at Windhoek on 7 August 2000.

{a) (i) The full text of the Amendment Protocol, except Annex | and Annex
Vil to the Protocol respectively substituted by Article 7 and inserted
by Article 9 of the Amendment Protocal, is contained in this Part of

this Schedule.

(ii) The amendments of the Protocol specified in the Articles of the
Amendment Protocol comprise:

(aa) Article 1 ~ Amendment of the Table of contents of the
Protocol

(bb)  Articte 2 — Amendment of Article 1 of the Protocol by

inserting the definition of Protocol
(cc)  Article 3 — Amendment of Article 9 of the Protocol
(dd)  Article 4 — Amendment of Article 31 of the Protocol
(ee)  Article 5— Amendment of Article 32 of the Protocol

(ff) Article 6 — Amendment of Article 34 of the Protocol
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(b)

(c)

(gg) Article 7 — Repeal of Annex 1 of the Protocol and substitution
with the Annex contained in Annex 1 of the Amendment
Protocol

(hh)  Article 8 ~ Annex If of the Protocol is amended by inserting
the Appendix contained in Annex Il of the Amendment
Protocol after Article 12. This Appendix (Appendix !} is
entitied Regulation on Mutual Assistance and Co-operation in
Customs Matters

(ii) Article 9 - This Amendment inserts two new Annexes,
contained in Annex lIf of the Amendment Protoco! -

Annex VI — Concerning the Settiement of Disputes between
the Member States of the Southern African Development
Community; and '

Annex Vil -—Concerning Trade in Sugar in the Southern
African Development Community

Annex | of the Amendment Protocol, which repeals and substitutes Annex | of
the Protacol and new Annex VII, Concerning Trade in Sugar in the Southern
African Development Community, are incorporated in Part B of the Schedule
to the General Notes to Schedule No. 1.

The provisions of the Protocol and the Amendment Protocol shall come into
operation on 1 September 2000, except Annex [V of the Protocol (concerning
Transit Trade and Transit Facllities) and certain provisions of Annex VII
specified in Note 4 to Part B of the Schedule to the General Notes to
Schedule No. 1, which shall come into operation on a date to be specified by
notice in the Gazette.
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TREATY OF THE
SOUTHERN AFRICAN
DEVELOPMENT COMMUNITY
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PREAMBLE

WE, the Heads of State or Government of:

The People's Republic of Angola
The Republic of Botswana

The Kingdom of Lesotho

The Republic of Malawi

Tho Republic of Mozambique
The Republic of Namibia

The Kingdom of Swaziland

The United Repubiic of Tanzania
The Republic of Zambia

The Republic of Zimbabwe

HAVING REGARD to the objectives set forth in “Southern Africa: Toward
Economic Liberation - A Declaration by the Governments of Independent
States of Southern Africa, made at Lusaka, on the 1st April, 1980™

IN PURSUANCE of the principles of * Towards a Southern African
Development Community - A Declaration made by the Heads of State or
Government of Southern Africa at Windhoek, in August, 1992," which
affirms our commitment to establish a Development Community in the
Region;

DETERMINED to ensure, through common action, the progress and weli-
being of the people of Southern Africa:

CONSCIQUS of our duty to promote the interdependence and integration
of our national economies for the harmonious, balanced and equitable
development of the Region;

CONVINCED of the need to mobilise our own and international resources
to promote the implementation of national, interstate and regional policies,
programmes and projects within the framework for economic integration;

DEDICATED to secure, by concerted action, international understanding,
support and co-operation;

00045147—B
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MINDFUL of the need to involve the people of the Region centrally in the
process of development and integration, particularly through the guarantee
of democratic rights, observance of human rights and the rule of law;

RECOGNISING that, in an increasingly interdependent world, mutual
understanding, good neighbouriiness, and meaningful co-operation among
the countries of the Region are indispensable to the realisation of these

ideals;

TAKING INTO ACCOUNT the Lagos Plan of Action and the Final Act of
Lagos of April 1980, and the Treaty establishing the African Economic
Community signed at Abuja, on the 3 of June, 1991;

BEARING IN MIND the principles of international law governing relation
between States;

Have decided to establish an international organisation to be known as the
Southern African Development Community (SADC), and hereby agree

as follows:

CHAPTER ONE

ARTICLE 1
DEFINITIONS

in this Treaty, unless the context otherwise requires:

Treaty” means this Treaty establishing SADC,;

Protocol” means an instrument of implementation of
this Treaty, having the same legal force as
this Treaty;

Community” means the organisation for economicC
integration established by Article 2 of this
Treatyr;

Region” means the geographical area of the Member

States of SADC,;
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“Member State”

“‘Summit”

“High Contracting Parties”

“CoLJnCiI"
"Secreiariat"
“Executive Secretary”
“Commission”

“Tribunal

*Sectoral Committee”
“Sector Coordinating Unit"

“Standing Committee”

ilFundH

means a member of SADC;

means the Summit of the Heads of State or
Government of SADC established by Aricle
9 of this Treaty;

means States, herein represented by Heads
of State or Government or their duly
authorised representative for purposes of the

-establishment of the Community;

means the Council of Ministers of SADC
established by Article 9 of this Treaty;

means the Secretariat of SADC established
by Article 9 of this Treaty;

means the chief executive officer of SADC
appointed under Article 10 (7) of this Treaty;

means a commission of SADC established by
Article 9 of this Treaty;

means the tribunal of the Community
established by Article 9 of this Treaty;

means a committee referred to in Article 38
of this Treaty;

means a unit referred to in Article 38 of this
Treaty;

means the Standing Committee of Officials
established by Article 9 of this Treaty;

means resources available at any given time
for application to programmes, projects and
activities of SADC as provided by Article 26
of this Treaty.
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CHaPTER Two
ESTABLISHMENT AND LEGAL STATUS

ARTICLE 2
ESTABLISHMENT

1. By this Treaty, the High Contracting Parties establish the Southern
African Development Community ( hereinafter referred to as SADC).

2. The Headquarters of SADC shall be at Gaborone, Republic of

Botswana.
ARTICLE 3
LEGAL STATUS
1. SADC shall be an international organisation, and shall have legal

personality with capacity and power to enter into contract, acquire,
own or dispose of movable orimmovable property and to sue and be
sued.

2. in the territory of each Member State, SADC shall, pursuant to
paragraph 1 of this Article, have such legal capacity as is necessary
for the proper exercise of its functions.

CHAPTER THREE
PRINCIPLES, OBJECTIVES AND
GENERAL UNDERTAKINGS

ARTICLE 4
PRINCIPLES

SADC and its Member States shall act in accordance with the
following principles:

a) sovereign equality of all Member States;
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solidarity, peace and security;
human rights, democracy, and the rule of law;

equity, balance and mutual benefit;

peaceful settlement of disputes.

ARTICLE 5
OBJECTIVES

The objectives of SADC shall be to:

a)

g)

achieve development and economic growth, alleviate
poverty, enhance the standard anc quality of life of the
people of Southern Africa and support the socially
disadvantaged through regional integration;

evolve common political values, systems and 'institutions;
promote and defend peace and security;

promote self-sustaining development on the basis of
collective self-reliance, and the interdependence of Member

States;

achieve complementarity between national and regional
strategies and programmes;

promote and maximise productive employment and
utilisation of resources of the Region;

~ achieve sustainable utilisation of natural resources and

effective protection of the environment:

strengthen and consolidate the long standing historical,
social and cultural affinities and links among the people of the
Region.
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2. In order to achieve the objectives set out in paragraph 1 :
Article, SADC shall: grapn 1 of this

a) harmonise political and socio-economic policies and plans of
Member States;

b) encourage the peopie of the Region and their institutions to
take initiatives to develop economic, social and cultural ties
across the Region, and to participate fully in the
implementation of the programmes and projects of SADC:

C) create appropriate institutions and mechanisms for the
mobilisation of requisite resources for the implementation of
programmes and operations of SADC and its Institutions;

d) develop policies aimed at the progressive elimination of
obstacles to the free movement of capital and labour, goods
and services, and of the people of the Region generally,
among Member States;

e) promote the development of human resources;
f promote the development, transfer and mastery of technoiogy;

Q) improve economic management and performance through
regional co-operation,

h) promote the coordination and harmonisation of the
international relations of Member States;

i) secure international understanding, co-operation and support,
and mobilise the inflow of public and private resources into the
Region;

) develop such other activities as Member States may decide in

furtherance of the objectives of this Treaty.
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ARTICLE &
GENERAL UNDERTAKINGS

1. Member States undertake to adopt adequate measures to promote
the achievement of the objectives of SADC, and shall refrain from
taking any measure likely to jeopardise the sustenance of its
principles, the achievement of its objectives and the implementation
of the provisions of this Treaty.

2. SADC and Member States shall not discriminate against any person
on grounds of gender, religion, political views, race, ethnic origin,
culture or disability. '

3. ‘SADC.shaII not discriminate against any Member State.

4, Member States shall take all steps necessary to ensure the uniform
application of this Treaty.

5. -Member States shali take all necessary steps to accord this Treaty
the force of national law.

B. Member States shall co-operate with and assist institutions of SADC
in the performance of their duties.

CHAPTER Four
MEMBERSHIP

ARTICLE 7
MEMBERSHIP

States listed in the Preamble hereto shall, upon signature and ratification
of this Treaty, be members of SADC.

ARTICLE 8
ADMISSION OF NEW MEMBERS

1. Any state not listed in the Preamble to this Treaty may become a
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member of SADC upon being admitted by the existing me
and acceding to this Treaty. 9 members

2. The admission of any such state to membership of SADC shall be
effected by a unanimous decision of the Summit.

3. The Summit shall determine the procedures for the admission of
new members and for accession to this Treaty by such members.

4. Membership of SADC shall not be subject to any reservations.

CHAPTER FivE
INSTITUTIONS

ARTICLE 9
ESTABLISHMENT OF INSTITUTIONS

1. The following Institutions are hereby established:

a) The Summit of Heads of State or Government;
b) The Council of Ministers;

c) Commissions;

d) The Standing Committee of Officials;
e) The Secretariat; and
f) The Tribunal.

2. Other institutions may be established as necessary.

ARTICLE 10
THE SUMMIT

1 The Summit shall consist of the Heads of State or Government of
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all Member States, and shall be the supreme policy-making
Institution of SADC.

The Summit shall be responsible for the overall policy direction and
control_of the functions of SADC.

The Summit shall adopt legal instruments for the implementation of
the provisions of this Treaty; provided that the Summit may
delegate this authority to the Council or any other institution of
SADC as the Summit may deem appropriate,

The Summit shall elect a Chairman and a Vice-Chairman of SADC
from among its members for an agreed period on the basis of
rotation.

The Summit shall meet at least once a year.

The Summit shall decide on the creation of Commissions, other
institutions, committees and organs as need arises,

The Summit shall appoint the Executive Secretary and the Deputy
Executive Secretary, on the recommendation of the Council.

Unless otherwise provided in this Treaty, the decisions of the
Summit shall be by consensus and shall be binding.

ARTICLE 11
THE COUNCIL

The Council shall consist of one Minister from each Member State,
preferably a Minister responsible for economic planning or finance.

It shall be the responsibility of the Council to:

a) oversee the functioning and development of SADC;

b) oversee the implementation of the policies of SADC and the
“proper execution of its programmes;

C) advise the Summit on matters of overall policy and efficient
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a)

h)

J)

k)

and harmonious functioning and development of SADC;
approve policies, strategies and work programmes of SADC:

direct, coordinate and supervise the operations of the
institutions of SADC subordinate to it;

define sectoral areas of co-operation and allocate to Member
States responsibility for coordinating sectoral activities, or re-
allocate such responsibilities;

create its own committees as necessary;,

recommend to the Summit persons for appointment to the
posts of Executive Secretary and Deputy Executive
Secretary;

determine the Terms and Conditions of Service of the staff of
the institutions of SADC;

convene conferences and other meetings as appropriate, for
purposes of promoting the objectives and programmes of
SADC; and

perform such other duties as may be assigned to it by the

“Summit or this Treaty;

The Chairman and Vice-Chairman of the Council shall be appointed
by the Member States holding the Chairmanship and Vice-
Chairmanship of SADC respectively.

The Council shall meet at least once a year.

The Council shall report and be responsible to the Summit.

Decisions of the Council shall be by consensus.
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ARTICLE 12
COMMISSIONS

Commissions shall be constituted to guide and coordinate co-
operation and integration policies and programmes in designated
sectoral areas.

The composition, powers, functions, procedures and other matters
related to each Commission shall be prescribed by an appropriate
protocoi approved by the Summit.

The Commissions shall work closely with the Secretariat.

Commissions shall be responsible and report to the Council.

ARTICLE 13
THE STANDING COMMITTEE OF OFFICIALS

The Standing Committee shall consist of one permanent secretary
or an official of equivalent rank from each Member State, preferably
from a ministry responsible for economic planning or finance.

The Standing Committee shall be a technical advisory committee to
the Councii.

The Standing Committee shall be responsible and report to the
Councill.

The Chairman and Vice-Chairman of the Standing Committee shall
be appointed from the Member States holding the Chairmanship
and the Vice-Chaimmanship, respectively, of the Council.

The Standing Committee shall meet at least once a year.

Decisions of the Standing Committee shall be by consensus.
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ARTICLE 14
THE SECRETARIAT

The Secretariat shall be the principal executive Institution of 'SADC,
and shall be responsible for:

a) strategic planning and management of the programmes of
SADC;

b) implementation of decisions of the Summit and of the
Council;

C) organisation and management of SADC meetings;
d) financial anid general administration;
e) representation and promotion of SADC: and

f) coordination and harmonisation of the policies and strategies
of Member States.

The Secretariat shall be headed by the Executive Secretary.

The Secretariat shall have such other staff as may be determined by
the Council from time to time.

ARTICLE 15
THE EXECUTIVE SECRETARY

The Executive Secretary shall be responsible to the Council for the
following:

a) consultation and coordination with the Governments and other
institutions of Member States;

b) pursuant to the direction of Council or Summit, or on his/her
own initiative, undertaking measures aimed at promoting the
objectives of SADC and enhancing its performance;
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C) promotion of co-operation with other organisations for the
furtherance of the objectives of SADC;

d) organising and servicing meetings of the Summit, the Council,
the Standing Committee and any other meetings convened on
the direction of the Summit or the Council:

e) custodianship of the property of SADC;

f) appointment of the staff of the Secretariat, in accordance with
procedures, and under Terms and Conditions of Service
determined by the Council;

Q) administration and finances of the Secretariat;

h) preparation of Annual Reports on the activities of SADC and
its institutions;

)] preparation of the Budget and Audited Accounts of SADC for
submission to the Council;

) diplomatic and other representations of SADC;

k) public relations and promotion of SADC;

)] such other functions as may, from time to time, be determined
by the Summit and Council.

The Executive Secretary shall liaise closely with Commissions, and
other institutions, guide, support and monitor the performance of
SADC in the various sectors to ensure conformity and harmony with
agreed policies, strategies programmes and projects.

The Executive Secretary shall be appointed for four years, and be
eligible for appointment for another period not exceeding four years.
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ARTICLE 16
THE TRIBUNAL

1. The Tribunal shall be constituted to ensure adherence to and the
proper interpretation of the provisions of this Treaty and subsidiary
instruments and to adjudicate upon such disputes as may be referred
to it.

2. The composition, powers, functions, procedures and other related
matters governing the Tribunal shall be prescribed in a Protocol
adopted by the Summit.

3. Members of the Tribunal shall be appointed for a specified period.

4, The Tribunal shall give advisory opinior.s on such matters as the
Summit or the Council may refer to it.

5. The decisions of the Tribunal shall be final and binding.

ARTICLE 17
SPECIFIC UNDERTAKINGS

1. Member States shall respect the international character and
responsibilities of SADC, the Executive Secretary and other staff of
SADC, and shall not seek to influence them in the discharge of their
functions.

2. In the performance of their duties, the members of the Tribunal, the
Executive Secretary and the other staff of SADC shall be committed
to the international character of SADC, and shall not seek or receive
instructions from any Member States, or from any authority external
to SADC. They shall refrain from any action incompatible with their
positions as international staff responsible only to SADC.
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CHAPTER Six
MEETINGS

ARTICLE 18
QUORUM

The quorum for all meetings of the Institutions of SADC shall be two-thirds
of its Members.

ARTICLE 19
DECISIONS

Except as otherwise provided in this Treaty, decisions of the Institutions of
SADC shall'be taken by consensus.

ARTICLE 20
PROCEDURE

Except as otherwise provided in this Treaty, the Institutions of SADC shall
determine their own rules of procedure.

CHAPTER SEVEN
CO-OPERATION

ARTICLE 21
AREAS OF CO-OPERATION

1. Member States shall cooperate in all areas necessary to foster
regional development and integration on the basis of balance, equity
and mutual benefit.

2. Member States shall, through appropriate institutions of SADC,
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coordinate, rationalise and harmonise their overall macro-economic
and sectoral policies and strategies, programmes and projects in the
areas of co-operation.

3. In accordance with the provisions of this Treaty, Member Siates
agree to co-operate in the areas of:

a) food security, land and agricuiture;
b) infrastructure and services;
C) industry, trade, investment and finance;

d) human resources development, science and technology;

e) natural rescdarces and environment;
f) social welfare, information and culture; and

Q) politics, diplomacy, international relations, peace and seculrity.

4. Additional areas of co-operation may be decided upon by the

Council.
ARTICLE 22
PROTOCOLS
1. Member States shall conclude such Protocols as may be necessary

in each area of co-operation, whicl: shall spell out the objectives and
scope of, and institutional mechanisms for, co-operation and

integration.

2, Each Protocol shall be approved by the Summit on the
recommendation of the Council, and shall thereafter become an

integral part of this Treaty.

3. Each Protocol shall be subject to signature and ratification by the
parties thereto.
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ARTICLE 23
NON-GOVERNMENTAL ORGANISATIONS

1. In pursuance of the objectives of this Treaty, SADC shall seek to
involve fully, the people of the Region and non-governmental
organisations in the process of regional integration.

2. SADC shall co-operate with, and support the initiatives of the
peoples of the Region and non-governmenial organisations,
contributing to the objectives of this Treaty in the areas of co-
operation in order to foster closer relations among the communities,
associations and people of the Region.

CHAPTER EIGHT
RELATIONS WITH OTHER STATES, REGIONAL AND
INTERNATIONAL ORGANISATIONS

ARTICLE 24

1. Subject to the provisions of Article 6(1), Member States and
SADC shall maintain good working relations and other forms of
co-operation, and may enter into agreements with other states,
regional and international organisations, whose objectives are
compatible with the objectives of SADC and the provisions of
this Treaty.

2. Conferences and other meetings may be held between Member
States and other Governments and organisations associated with
the development efforts of SADC to review policies and
strategies, and evaluate the performance of SADC in the
timplementation of its programmes and projects, identify and
agree on future plans of co-operation.

00045147—C
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CHAPTER NINE
RESOURCES, FUND AND ASSETS

ARTICLE 25

RESOURCES
1. SADC shall be responsible for the mobilisation of its own and other
resources required for the implementation of its programmes and

projects.

2. SADC shall create such institutions as may be necessary for the
effective mobilisation and efficient application of resources for
regional development.

3. Resources acquired by SADC by way of contributions, loans, grants
or gifts, shail be the property of SADC.

4, The resources of SADC may be made available to Member States
in pursuance of the objectives of this Treaty, on terms and
conditions mutually agreed between SADC and the Member States
involved.

5. Resources of SADC shall be utilised in the most efficient and
equitable manner.

ARTICLE 26
FUND

The Fund of SADC shall consist of contributions of Member States, income
from SADC enterprises and receipts from regional and non-regional
sources.
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ARTICLE 27
ASSETS

1. Property, both"movable and immovable, acquired by or on behalf
of SADC shall constitute the assets of SADC, irrespective of their

location.

2. Property acquired by Member States, under the auspices of
SADC, shall belong to the Member States concerned, subject to
provisions of paragraph 3 of this Article, and Articles 25 and 34 of

this Treaty.

3. Assets acquired by Member States under the auspices of SADC
shall be accessible to all Member States on an equitable basis.

CHAPTER TEN
FINANCIAL PROVISIONS

ARTICLE 28
THE BUDGET

1. The budget of SADC shail be funded by contributions made by
Member States, and such other sources as may be determined by
the Council.

2. Member States shall contribute to the budget of SADC in proportions
agreed upon by the Council.

3. The Executive Secretary shall cause to be prepared, estimates of
revenue and expenditure for the Secretariat and Commissions, and
submit them to the Council, not less than three months before the
beginning of the financial year.

4, The C'ouncil shall approve the estimates of revenue and expenditure
before the beginning of the financial year.

5. The financial year of SADC shall be determined by the Council.
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ARTICLE 29
EXTERNAL AUDIT

1. The Council shall appoint external auditors and shall fix their fees
and remuneration at the beginning of each financial year.

2. The Executive Secretary shall cause to be piepared énd audited
annual statements of accounts for the Secretariat and
Commissions, and submit them to the Council for approval.

ARTICLE 30
FINANCIAL REGULATIONS

The Executive Secretary shall prepare and submit to the Council for
~approval financial regulations, standing orders and rules for the
management of the affairs of SADC.

CHAPTER ELEVEN
IMMUNITIES AND PRIVILEGES

ARTICLE 31

1. SADC, its Institutions and staff shall, in the territory of each Member
State, have such immunities and privileges as are necessary for the

proper performance of their functions under this Treaty, and
which shall be similar to those accorded to comparabie
international organisations.

2. The immunities and privileges conferred by this Article shall be
prescribed in a Protocol.
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CHAPTER TWELVE
SETTLEMENT OF DISPUTES

ARTICLE 32

Any dispute arising from the interpretation or application of this Treaty,
which cannot be settled amicably, shall be referred to the Tribunal,

CHAPTER THIRTEEN
SANCTIONS, WITHDRAWAL AND DISSOLUTION

ARTICLE 33
SANCTIONS

1. Sanctions may be imposed against any Member State that:

a) persistently fails, without good reason, to fulfil obligations
assumed under this Treaty;

b) implements policies which undermine the principles and
objectives of SADC: or

c) is in arrears for more than one year in the payment of
contributions to SADC, for reasons other than those caused by
natural calamity or exceptional circumstances that gravely
affect its economy, and has not secured the dispensation of

the Summit.
2. The sanctions shall be determined by the Summit on a case-by-case
basis.
ARTICLE 34
WITHDRAWAL

1. A Member State wishing to withdraw from SADC shall serve notice
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of its intention in writing, a year in advance, to the Chairman of
SADC, who shall inform other Member States accordingly.

2. At the expiration of the period of notice, the Member State shall,
unless the notice is withdrawn, cease to be a member of SADC.

3. During the one year period of notice referred to in paragraph 1 of this
Article, the Member State wishing to withdraw form SADC shall
comply with the provisions of this Treaty, and shall continue to be
bound by its obligations.

4. A Member State which has withdrawn shall not be entitled to claim
any property or rights until the dissolution of SADC.

5. Assets of SADC situated in the territory of a Member State which has
witadrawn, shall continue to be the property of SADC zand be
available for its use.

6. The obligations assumed by Member States under this Treaty shall,
to the extent necessary to fulfil such obligations, survive the
termination of membership by any State.

ARTICLE 35
DISSOLUTION

1. The Summit may decide by a resolution supported by three-quarters
of all members to dissolve SADC or any of -its Institutions, and
determine the terms and conditions of dealing with its liabilities and
disposal of its assets.

2. A proposal for the dissolution of SADC may be made to the Council
by any Member State, for preliminary consideration, provided,
however, that such a proposal shall not be submitted for the decision
of the Summit until all Member Sates have been duly notified of it
and a period of twelve months has elapsed after the submission to

the Councit.
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CHAPTER FOURTEEN
AMENDMENT OF THE TREATY

ARTICLE 36

1. An amendment of this Treaty shall be adopted by a decision of three-
quarters of all the Members of the Summit.

2. A proposal for the amendment of this Treaty may be made to the
Executive Secretary by any Member State for preliminary
consideration by the Council, provided, however, that the proposed
amendment shall not be submitted to the Council for preliminary
consideration until all Member States have been duly notified of it,
and a period of three months has elapsed after such notification.

CHAPTER FIFTEEN
LANGUAGE

ARTICLE 37

The.working languages.of SADC shall be English and Portuguese and such
otner.languages.as the Council. may determine.

CHAPTER SIXTEEN
SAVING PROVISIONS

ARTICLE 38

A Sectoral Committee, Sector Coordinating Unit or any other institution.
obligation or arrangement of the Southern African Development
Coordination Conference which exists immediately before the coming into
force of this Treaty, shall to the extent that it is not inconsistent with the
provisions of this Treaty, continue-to subsist, operate or bind Member
States or SADC as if it were established or undertaken under this Treaty,
until the Council or Summit determines otherwise.
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- CHAPTER SEVENTEEN

SIGNATURE, RATIFICATION, ENTRY INTO FORCE,
ACCESSION AND DEPOSITARY

ARTICLE 39
SIGNATURE

This Treaty shall be signed by the High Contracting Parties.

ARTICLE 40
RATIFICATION

This treaty shall be ratified by the Signatory States in accordance with their
constitutional procedures.

ARTICLE 41
ENTRY INTO FORCE

This Treaty shall enter into force thirty (30) days after the deposit of the
instruments of ratification by two-third of the States listed in the Preamble.

ARTICLE 42
ACCESSION

This Treaty shall remain open for accession by any state subject to Article
8 of this Treaty.

ARTICLE 43
DEPOSITARY

1. The original texts of this Treaty and Protocols and all instruments of
ratification and accession shall be deposited with the Executive
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Secretary of SADC, who shali transmit certified copies to all
Member States.

2. The Executive Secretary shall register this Treaty with the
Secretariats of the United Nations Organisation and the
Organisation of African Unity.

CHAPTER EIGHTEEN | |
TERMINATION OF THE MEMORANDUM OF
UNDERSTANDING

ARTICLE 44

This Treaty replaces the Memorandum of Understanding on the

institutions of the Southern African Development Coordination Conference
dated 20" July, 1981.
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IN WITNESS WHEREOF, WE, the Heads of State or Government have .
signed this Treaty. '

DONE AT Windhoek, on  17th  Day of August, 1992 in two (2) original

texts in the English and Portuguese languages, both texts being equally
authentic.

KINGDOM OF LESOTHO Fooe REPUBLIC OF MALAWI

REPUBLIC OF }

/

---------------------------------

REPUBLIC OF ‘ZAMBIA
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INSTRUMENT OF ACCESSION

WHEREAS the Treaty of the Southern African Development Community,
done at Windhoek on 17 August 1992, remains open for accession;

AND WHEREAS the Government of the Republic of South Africa desires
to accede to the said Treaty;

NOW, THEREFORE, the Government of the Republic of South Africa,
having considered the Treaty, hereby, subject to approval by the
Partiament of the Republic of South Africa, accedes to and accepts the
same in accordance with Article 42 thereof.

IN WITNESS WHEREOF, | Thabo Mvuyelwa Mbeki, Executive Deputy
President of the Republic of South Africa, have signed and sealed these
presents at Gaborone on this the 29thday of August in the Year One
Thousand Nine Hundred and Ninety Four.

“NeoSo Ml

Executive Deputy President
REPUBLIC OF SOUTH AFRICA
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INSTRUMENT OF ACCESSION

WHEREAS the Treaty of the Southern African Development .
Community, done at Windhoek, Republic of Namibia on 17 August
1992, remains open for accession;

AND WHEREAS the Government of the Republic of Mauritius

desires to accede to the said Treaty;

NOW THEREFORE, the Government of the Republic of Mauritius,
having considered the Treaty, HEREBY ACCEDES THERETO ana
undertakes faithfully to observe all its provisions and to
carry out the stipulations therein contained.

IN WITNESS WHEREOF |, anercoa Jugnauth, Prime Minister of .
the Republic of Mauritius, have signed and sealed this
instrument of Accession in the Republic of South Africa on

this Twenty-eigtht day of August in the year one thousand nine

hundred and ninety-five.

i e

§ir Anerood Jugnauth, P.C., K.C.M.G., Q.C.
Prime Minister of the Republic of Mauritius
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Democratic Republic of Congo

INSTRUMENT OF ACCESSION

WHEREAS the Treaty of the Southern African Developpment
Community done at Windhoek, Republic of Namibia on 17
August, 1992, remains open for acession;

AND WHEREAS the Govenment of the Democratic
Republic of Congo desires to accede to the said Treaty ;

NOW THEREFORE, the Govenment of the Democratic
Republic of Congo, having considered the Treaty, HEREBY
ACCEDES THERETO and undertakes faithfully to observe
all its provisions and to carry out the stipulation contained
therein.

IN WITNESS WHEREOF I, Laurent-Désiré KABILA,
President of the Democratic Republic of Congo, have signed
and sealed this instrument of Accession

on this day 28th of February in the year one thousand nine hundred and ninety-
eight.

Laurent-Désiré KABILA
I_’resident
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The President

State House
Mahe
Seychelies

INSTRUMENT OF ACCESSION

WHEREAS the Treary of the Southeri African Development éonnnunf{v. done at Windhoek

on the 17th day of August 1992 remains open for accession;

AND WHEREAS the Government of the Republic of Seychelles desires to accede to the said
Treaty;

NOW, THEREFORE, the Government of the Republic of Seychelles, having considered the

Treaty, hereby accedes to and accepts the same in accordance with Article 42 therecf.

IN WITNESS WHEREOF, |, France Albert René, President of the Republic of Seychelles,
have signed and sealed these presents at Victoria, Mahé, Seychelles on this '

twenty-fourth day of June in the year One Thousand Nine Hundred and Ninety-eight.

—f‘—“OL/L/LA—M

France Albert René
President of the Republic of Seychelles
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PROTOCOL ON TRADE

Preamble:
The High Contracting Parties:

- Moting that the Treaty establishing the Southern African
Develiopment Community has, in Article 22, exprgssly
called for the conclusion of Protocols as may be
necessary in each area of cooperation within the
Community;

- Considering that trade in goods and services and the
enhancement of cross-border investment are major areas or
cooperation among the Member States of the Community;

- Recognising that the development of trade and investment
is essential to the economic integration of rhe
Community;

- Recognising that an integrated regional market will
create new opportunities for a dynamic business sector;

- Convinced of the need to strengthen customs cooperation
and combat illicit trade within the Community;

- Convinced that a framework of trade cocoperation among
Member States based on equity, fair competition and
mutual benefit will contribute to the Creation of a
viable Development Community in Southern Africa:

- Mindful of the different levels of economic development
of the Member States of the Community and the need to
share equitably the benefits of regional eccnomic
integration;

- Committed to linking the liberalisation of trade to a
" process of viable industrial development, as well as
cooperation in finance, investment and other sectors;

- Noting the provisions of the Abuja Treaty calling for the
establishment of regional and sub-regional ecoromic
groupings as building blocs for the creation of the
AZrican Economic Community;

- Mindful cf the results of the Uruguay Round of
Multilateral Trade Negotiations on global trade
liberalisacion;
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PART ONE

DEFINITIONS AND OBJECTIVES

Article 1
DEFINITIONS

"Annex" means a legal instrument of implementation of this
Protoceol, which forms an integral part thereto, and nas the
same l=gal force.

"Community” means the Organisation as defined in Articie 1 of
e SADC Treaty.

"Conformity Assessment" means any procedure used, dirsctly or
A“dlfectly, to determine that a technical regulation or
standard is fulfilled, including sampling, testing,
inspection, evaluation, verification, monitoring, auditing,
accreditation, registration or approval used for such a
purpose, but does not mean an approval procedure.

"Council” means Council of Ministers as defined 1in Arzicle 1
of the SADC Treaty.

"CMT" means the Committee of Ministers responsible for trade
matters.

“"pumping" means, in accordance with the provisions of Article
VI of GATT (1994), the introduction of a product into the
commerce of another country at less than its normal value, 1if
he price of the product exported from one country to another
is less than the comparable price in the ordinary course ot
trade, for the like product when destined for consumption in
the exporting country.

"Export Duties” means any duties or charges of eguivalent

“2ct imposed on, or in connection with, the exportation of
_st from any Member State to a consignee in another ember
state.

IH‘-

-

"High Contracting Parties” means States as de fimed in irxzicie
L gf the Treaty.

t

!
t

»Import Duties" means customs duties or c.a*ges o1 eou%vale::
effzct imposed on, Or in cornection with, the importat-on o

goods consigned from any Memper State o a consignee in
arotcher Memper State.

"Member State" means a Member State as defined in Articie I oI

—-~e Treaty.

"Non-Tariff Barrier"”
rran import and export d
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"Originating goods" means goods of a Member State as providad

for in Annex I on Rules of Origin.

"Quantitative restrictions" means prohibitions or restrictions
on imports into, or exports from a Merber State whether made
eIfective through cuotas, import licences, foreign exchange
allocacion practices or other measures and requirements
restricting imports or exports.

ns Region as defined in Article 1 of the Treaty,

}il

"Region" -

"Safeguard measures" means measures imposed in accordance wit
~rz.cle 20 of this Protocol.

L SRy

"Services" means intangible activities and those enumerated in
mnsx 1E To the World Trade Organisation's General Agreement
in

e e TN

on Trads 1 Services (GATS).

"Sub-Committee" means a committee of experts established under
each respective Annex of this Protocol.

"Subsidies" shall have the same meaning and interpretation as
in the WTO Agreement on Subsidies and countervailing measures.

"Third country" means a country other than a Member State.
"FTA" means Free Trade Area.
'NF" means the Trade Negotiating Forum.

".reaty" means the Treaty establishing the Southern African
Development Community.

"WITO" means World Trade Organisation.
Article 2
C3JECTIVES

o& oblectives of this Protocol are:

+

z. To fgr:her liberalise intra-regional trade in goods and
S€rvices on the bhasis of fair, mutually eguitable ang
beneficial trade arrangements, corplemented by Protccols
n other areas.

z -2 ensure efficient production within SaDC reflecting -he
Current and dynamic comparative aavantagss of ics
members

3 7o contribute towards the improverment of the climare frox
domestic, cross-border and Iforelgr investment.

4 TO enhance the ecornomic development, diversification ard
nGastriallisacion of the Region.
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PART TWO
TRADE IN GOODS
Article 3
ELIMINATION OF BARRIERS TO INTRA-SADC TRADE
1. The process and modalities for the phased elimination of
tariffs and non-tariff barriers shall be dstermined by
the Committee of Ministers responsible for trade matters

{CHMT) having due regard to the following:-

‘a) The existing preferential trade arrangements betwsen
:nd among the Membexr States.

{(b} That the elimination of barriers to trade shall be
zchieved within a time frame of eight (8) years from
entry into force of this Protocol.

{c) That Member States which consider they may be or
have been adversely affected, by removal of tariffs
and non-tariff barriers (NTBs) to trade may, upon
application to CMT, be granted a grace period to
afford them additional time for the elimination of
tariffs and (NTBs). CMT shall elaborate appropriate
criteria for the consideration of such applications.

{d} That different tariff lines may be applied within
the agreed timeframe for different products, 1in tiae
process of eliminating tariffs and NTBs.

(e) The process and the method of eliminating barriers
to intra-SADC trade, and the criteria of listing
products for special consideration, shall be

negotiated in the context of the Trade Negotiating
Eorum {TNF) .

R

agreed process and modalities for eliminating

viars ro intra-SADC crade shall upon adoption, be
wred o form an integral part ol thls Protocol.

Article 4

TMINATION OF IMPORT DUTIES

s»3.1 be a phased reduction and eventuacl
acion of impor: duties, in accordance with Artic.e
-»i3 Draozocol, on goods origirating In liember
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ltate adjustment arising from the application of
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ursiant to paragraph 1, Member States shall not raise
impor: duties beyond those in existence at the time of
entry into force of this Protocol.

Nocthing in Paragraph 4 of this Article shall be construed
as preventing the imposition of across-the-board interrat
charges.

This Article shall not apply to fees and similar charges
commensurate with costs of any services rendered,

Article 5

ELIMINATION OF EXPORT DUTIES

1.

Member States shall not apply any export duties on goods
for export to other Member States.

This Article shall not prevent any Member State from
applying export duties necessary to prevent erosion of
any prohibitions or restrictions which apply to exports
outside the Community, provided that no less favourable
treatment 1s granted to Member States than to third
countries.

Article ¢

NON-TARIFF BARRIERS

Except as provided for in this Protocol, Member States shall,
in relation to intra-sSADC trade:

(a) adopt policies and implement measures to eliminate all
existing forms of NTBs.

:b) refrain from imposing any new NTBs.

Article 7

QUANTITATIVE IMPORT RESTRICTIONS

1

[ R9]

4

lerber States shall not apply any new guantitative
tricctions and shalil in accordance with Article 3,
~ase cut the existing restrictions on the import of
ocds originating in Member States, except where
otherwise provided for in this Protocol.

=
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cle, Member States ray apply a quota system provided
tne tariff rate under such a guota system is mors

uradle than the rate appliied under this Protocol.
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Article 8
QUANTITATIVE EXPORT RESTRICTIONS

1. Member States shall not apply any guantitative
restrictions on exports to any other Member State, except
where otherwise provided for in this Protocol

2. Merber States may take such measures as are necessary Lo
prevent erosion of any prohibitions or restrictions which
apply to exports outside the Community, provided that no
less favourable treatment is granted to Member States
than to third countries.

Article 9
GENERAL EXCEPTIONS

Subject to the regquirement that such measures are not applied
in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between Member States, ov a
disguised restriction on intra-SaDC trade, nothing in Articles
7 and 8 of this Protocol shall be construed as to prevent the
adoption or enforcement of any measures by a Member State:

(a) necessary to protect public morals or to maintain public
order;

(b) necessary to protect human, animal or plant life or
health;

lc) necessary to secure compliance with laws and regulatiors
which are consistent with the provisions of the WTO;

{d) necessary to protect intellectual property rights,or to
prevent deceptive trade practices;

(e) relating to transfer of gold, silver, precious and semi-
precious stones, including precious and strategic metals;

(f} imposed for the protection of national treasures of
artistic, historic or arcraeological value;

(g) necessary to prevent or relieve critical shortages ol
foodstuffs in any exporting Memper State;

(n) relating to the conservation of exhaustible natural
resources and the environment; or

(1) necessary to ensure compliance with existing obligations
under incernational agreements.



STAATSKOERANT, 12 SEPTEMBER 2000 No. 21541

53

Article 10
SECURITY EXCEPTION

1. Nothing in this Protocol shall prevent any Member State
from taking measures which it considers necessary for the
procection of its security interests or for the purpose
of maintaining peace.

38

Trhe concerned Member State shall notify the CMT of any
such measures.

Article 11
NATIONAL TREATMENT
Member States shall accord, immediately and unconditionally,
to goods zraded within the Community the same treatment as to
goods procd.iced nationally in respect of all laws, regulations
and requir=sments affecting their internal sale, offering for
sale, purchase, transportation, distribution or use.

PART THREE

CUSTOMS PROCEDURES

Article 12
RULES OF ORIGIN

Originating goods shall be eligible for Community treatment,
in accordance with the provisions of Annex 1 of this Protocol.

article 13
COOPERATION IN CUSTOMS MATTERS

Yember States shall, as provided for in Annex II of this
Protocol, take appropriate measures, including arrangements
regarding customs administration cooperation, to ensure that
the provisions of this Protocol are effectively and
harmoniously applied.

Article 14

TRADE FACILITATION
~ber States shall, as provided for in Annex III of this
~otocol, take such measures as are necessary to facilitace

v.2 simplification and harmonisation of trade documentation
and procedures.
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Article 15
TRANSIT TRADE
Products imported into, or exported from, a Member State
ghall, as provided for in Annex IV of this Protocol, enjoy
Zreedom of transit within the Community and shall only be
subject to the payment of the normal rates for services
renderad.

PART FOUR

TRADE LAWS
Article 16

SANITARY AND PHYTOSANITARY MEASURES

1. Member States shall base their sanitary and phytosanitary
measures on international standards, guidelines and
recommendations, so as to harmonise sanitary and
phytosanitary measures for agricultural and livestock
production.

2. Member States shall, upon regquest, enter into
consultation with the aim of achieving agreements on
recognition of the equivalence of specific sanitary and
phytosanitary measures, in accordance with the WTO
Agreement on the Application of Sanitary and
Phytosanitary Measures.

Article 17
ifANDARDS AND TECHNICAL REGULATIONS ON TRADE

1. Each Member State shall use relevant international
standards as a basis for its standards-related measures,
except where such standards would be an ineffective-or
inappropriate means to fulfil its legitimate objectives.

Z. A member State's standards-related measures that conform
o an international standard shall be presumed not to
create an unnecessary obstacle teo trade.

without reducing the level of safety, or of protection of
human, animal or plant life or health, of the environment
or of consumers, without prejudice to the rights of any
Member State and taking into account international
standardisation activities, Member States shall, to the
greatest extent practicable, make compatible their
respective standards-related measures, so as to
facilitate trade in goods and services within the
Community.

Led
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1

Member States accept as eguivalent technical regulations
of other Member States, even if these regulations differ
from their cwn, provided that they adequately fulfil the
cklectives of their regulations.

n

A Mznoper State shall, upon request of another Member
>tace, seek through appropriate measures, to promote the
compatibility of specific standards or conformity
assessment procedures that are maintained in its
territory, with the standards or conformity assessment
procedures maintained in the territory of other Memper
States.

Article 18

ANTI-DUMPING MEASURES

Nothing in this Protocol shall prevent any Member State from
applying anti-dumping measures which are in conformity with
WTO provisions.

Article 19

. JBSIDIES AND COUNTERVAILING MEASURES

Member States shall not grant subsidies which distort or
threaten to distort competition in the Region.

[y

Notwithstanding paragraph 1 of this Article, a Member
State may continue to apply a subsidy in accordance with
Article 3.

3. A Member State may, for the purposes of offsetting the
effects of subsidies and subject to WTO provisions, levy
countervailing duties on a product of another Member
Scate.

o

¥otwithstanding the provisions of varagraph 1 of this
Article, a Member State may introduce a new subsidy only
in accordance with WTO provisions.

Article 20

SAFEGUARD MEASURES

1. ~ Member State may apply a safeguard measure to a product
iy if that Member State has determined that such

0CuCT 1s being imported to its territory in such
ncreased quantities, absolute or relative to domestic
oduction, and under such conditions as to cause or
€aten Lo cause serious injury to the domestic industry
L&t procduces like or directly competizive products.
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d measures shall ke applied to a preduct being
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A member State shall apply safeguard measures only to the
extent and for such pe*iod of time necessary to prevent
or remedy serious injury and to facilitate adjuscment.

In accordance with Article 7 of the WT0O Agreement on
Safeguards, the period shall not exceed four vears,
unless the competent authorities of the importing Member
State have determined that the safeguard measure
continues to be necessary to prevent or remedy seriocus
injury and that there i1s evidence that the industry is
adjusting.

(91

Notwithstanding the provisions of paragraph 5 of this
Article, the total period of application of a safeguard
measure shall not exceed eight (8) vyears.

Article 21
PROTECTION OF INFANT INDUSTRIES

1. Notwithstanding the provisions of Article 4 of this
Protocol, upon the application by a Member State, the CMT
may, as a temporary measure in order to promote an infant
industry, and subject to WTQO provisions, authorise a
Member State to suspend certain obligations of this
Protocol in respect of like goods imported from the other
Member States.

2 The CMT may, in taking decisions under paragraph 1 of
this Article, impose terms and conditions t2> which such
authorisation shall be subject, for the purposes of
preventing or minimising excessive disadvantages as those
which may result in trade imbalances.

3. The CMT shall regularly review the protection of infant
industries by a Member State applied in accordance with
varagraph 1 of this Article.

PART FIVE
TRADE RELATED INVESTMENT MATTERS

~rticle 22

CROSS-BORDER INVESTMENT

emper States shall adopt policies and impl ement measures

wizthin the Community to promote an open cross-porder

i-restment regime, thereby enhancing economic development,
diversification and industrialisation.
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PART SIX

OTHER TRADE RELATED ISSUES
Article 23

TRADE IN SERVICES

1. Memper States recognise the importance of trade in
services for the development of the economies of SADC
countries.

b

Memper Stares shall adopt policies and implement measures
in accordance with their obligations in terms of the
WTO's General Agreement on Trade in Services (GATS), with
a view to liberalising their services sector within the
Community.

Article 24
INTELLECTUAL PROPERTY RIGHTS
Member States shall adopt policies and implement measures
within the Community for the protection of Intellectual
Property Rights, in accordance with WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights.
Article 25
COMPETITION POLICY
Member States shall implement measures within the Community
that prohibit unfair business practices and promote
competition.
PART SEVEN

OTHER SUBSTANTIVE PROVISIONS
Article 26
TRADE DEVELOPMENT

‘zmber States shall adopt comprehensive trade development
.easures aimed at promoting trade within the Community, as
provided for in Annex V of this Protocol.
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PART EIGHT
TRADE RELATIONS AMONG MEMBER STATES AND WITH THIRD COUNTRIES
Article 27
PREFERENTIAL TRADE ARRANGEMENTS

1. Member States may maintain preferential trade and other
rrade relacted arrangements existing at the time of entry
into force of this Protocol;

2. Member States may enter into new preferential trade
arrangements between themselves, provided that such
arrangements are not inconsistent with the provisions of
this Protocol.

3. Notwithstanding the provisions of paragraphs 1 and 2 of
this Article, Member States party to any existing '
preferential trade arrangements and other trade related
arrangements undertake to review the further applicatien
of such preferential trade arrangements, with a view to
attaining the objectives of this Protocol.

Article 28
MOST FAVOURED MNATION TREATMENT

1. Member States shall accord Most Favoured Nation Treatment
to one another.

2. Nothing in this Protocol shall prevent a Member State
from granting or maintaining preferential trade
arrangements with third countries, provided such trade
arrangements do not impede or frustrate the objectives of
this Protocol and that any advantage, concession,
privilege or power granted to a third country undesr such
arrangements is extended to other Member States.

3. Notwithstanding the provisions of paragraph 2 of this
rrcicle, a Member State shall not be obliged to extena
preferences of another trading bloc of which that Member
State was a member at the time of entry into force of
this Protocol.

Article 29
~~ORDINATION OF TRADE POLICIES

--:mbar States shall, to their best endeavour, co-ordinate

~eir trade policies and negotiating positions in respect of
elations with third countries or groups of third councries
incernational organisations as provided for in Article 2a
che Treary, to facilitate and accelerate the achievemenzz of
sbjectives of this Protocol.
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Article 30

COCPERATION WITH THIRD COUNTRIES OR GROUPS OF THIRD COUNTRIES

1M
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tates shall develop cooperaticn and conclude

ts with third countries or groups of third countries
rnational organisations as provided for in Article 24
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eaty, to facilitate and accelerate the achievement o=
objectives of this Protocol.

TO W

PART NINE
INSTITUTIONAL ARRANGEMENTS AND DISPUTE SETTLEMENT PROCEDURES
Article 31
INSTITUTIONAL ARRANGEMENTS
1. The institutional mechanisms for the implementation of
this protocol shall comprise the CMT, Committee of Senior
Officials responsible for trade matters, the TNF and the

Sector Coordinating Unit.

2. The Committee of Ministers shall be responsible for trade
matters including the following:

a) supervision of the implementation of this Protocol;
b} appointment of panels of trade experts to resolve
disputes that may arise regarding the interpretation

or application of this Protocol;

c) supervision of the work of any committee or sub-
committee established under this Protoccol;

3. The Committee of Senior Officials shall
a) report to the CMT on matters relating to the
implementation of the provisions contained in this.
Protocol;
D} supervise the work of the Sector Co-ordinating Unirt;
c) clear the documents. prepared by the Sector Co-

ordirnating Unit to be submitted to the CMT;

d) liaise closely with both the CMT and the Sector Co-
ordinating Unit; ‘

a) monitor the implementation of this Protocol;

bl supervise the work of the TNF.
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The Trade Negotiation Forum shall be responsible for the
conduct of trade negotiations and shall report to the
Commictee of Senior Ofificials. 1Its functions shall
include:

{a} regular reviews in which offers shall be made and
where the removal of non-tariff barriers shall be
requested or offered;

(b) the creation of a research capacity of experts to
monitor the impact of measures already implemented,
and offer advice on the potential impact of offers
under discussion;

{c) the establishment of a linkage between trade
liberalisation and industrial policy coordination,
as well as other areas of sectoral cooperation; and

(d) the establishment of a regional framework on the
phased reduction and eventual elimination of tariff
and NTBs to trade among Member States.

The Sector Coordinating Unit shall perform the following
functions:

a) coordinate the day-to-day operations in the
implementation of this Protocol;

b) provide technical and administrative assistance to
the CMT, the Committee of Senior Officials and the
TNF .

c) provide assistance to subsidiary committees, sub-
committees and panels established to implement this
Protocol;

d) work closely with the private sector;

e) identify research needs and priorities in the trade
area.

Article 32

SETTLEMENT OF DISPUTES

1
4.

28]

Mamber States shall endeavour to agree on the
interpretation and application of this Protocol, and
shall make every effort, through cooperation and
consultation, to arrive at a mutually satisfactory
agreement.

mhe settlement of any dispute among Member States shall,
whenevar possible, imply removal of a measure not
conforming with the provisions of this Protocol or
causing mollification or impairment of such provision.
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ttlement as provided in paragraph 2 of this
Articl itndrawal of eguivalent concession may be
impiemented by the Member State suffering the injury.

In case of disagreement, the Member States amy take
racourse to a panel of trade experts.

(1.

N ]

in

pointment, composition, vowers and functions of tcha
s of crade experts shall be determined by the CMT.

As a last resort, disputes regarding the interpretation
ard application of this Protocol shall be sattled in
accordarnce with Article 32 of the Treaty. '

(821

Article 33
GENERAL UNDERTAKING
1. Member States shall take all appropriate measures to

ensure the carrying oult of the obligations arising from
this Protocol.

[\

Member States shall cooperate in addressing any
impediments to intra-SADC trade that may arise as a
result of any action of lack of action by any Member
State on issues having material bearing on such trade ang
which are not covered elsewhere in this Protocol.

3. In the event that Member States disagree'on the existence
of impediments to intra-SADC trade, the M;ember States
may have recourse to the provisions of Article 32 of this
Protocol.

Article 34

AMENDMENT

Amendments to this Protocol shall be in accordance with the
procedires established by Article 36 of the Treaty,

Article 35
SIGNATURE
This Protocol shall be signed bv therHigh Contracting Parties.
Article 36
"TIFICATION

2rotocol shal
i

R e a ed by the Member Stares in
aIcordance with tl uc

t 1
ir constizucioral procedures.
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ANNEX I

CONCERNING THE RULES OF ORIGIN FOR PRODUCTS
TO BE TRADED BETWEEN THE MEMBER STATES OF
THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

PREAMBLE
THE HIGH CONTRACTING PARTIES

AWARE that tney have undertaken to progressively establishk a
Development Community within which customs duties and othe
charges of equivalent erfect imposed on imports shall be
gradually reduced and eventually eliminated and non-tariff
barriers to trade among Member States shall be removed, and.
all trade documents and procedures shall be harmonised:

AND TAKING INTQ ACCOUNT the provisiens of this Protocol which
require that the Rules of Origin for products that shall be
eligible for community treatment shall be set out in an Annex
to this Protocol:

NOW THEREFORE

HEREBY AGREE as follows:

RULE I

Definitions and Interpretation
1. Definitions:

"Ex-factory cost" means the value of the total inputs required
to produce a given product;

"Materials" means raw materials, semi-finished products,
~roducts, ingredients, parts and components used in the
~oduction of goods;

“producer and a process of Production" include
o any operation or pro;;cess; witn the excepci o
operation or process as set out in Rule 3 of this Annex;

vproducer" includes a mining, manufacturing or agricultural
enterprise or any other individual grower or craitsman who
pr?d:ces cr supplies goods for export;

"Value added" means the difference between the ex-factory cost
of The E*“‘shea product and the c.1.f. value of the materia.s

-

fyom outside the Member States and used in th
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Interpretation

i
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er mlnlng the place of production of marine, ri
roducts and goods in relation toc & Xemoer 3t
oI a Member State shall be regarded as part
itory of that Member State. In determﬁnlng the
T om which goods originated, marine, river or lake
croduccs taken from the sea, river or lake or goods
rocduced therefrom at sea or on a river or lake shall be
regarded a&s having their origin in the territory of a
Member State and have been brought directly to the
cerritory of the Member State.
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For the purpvose of this Annex, a vessel shall be regarded
as a vessel of a Member State if it is registered in a
Member State and satisfies cne of the following
conditions;

i) the vessel sails under the flag of a member State.

ii1) at least 75 per cent of the officers and crew of the
vessel are nationals of s Member State;

iii) at least the majority control and equity holding in
respect of the vessel are held by nationals of a
Member State or institution, agency, enterprise or
corporation of the government of such Member State.

Electrical power, fuel, plant machinery and tools used in

the production of goods shall alwavs be regarded as

w‘no1 ly produced within the Community when determining the
gin of the goods.

RULE 2

Origin Criteria

1.

Goods shall be accepted as originating in a Member State
z Lboy are consigned directly from a Member State o a
onsignee in another Member State and:

0

e

they have been wholly produced as provided for in
Fule 4 of this Annex; or
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RULE 10

Documentary Evidence

1.

The claim that goods shall be accepted as originating
from a Member State in accordance with the provisions of
this Annex shall be supported by a certificate given by
the exporter or his authorized representative in the form
prescribed in 2ppendix I of this Annex. The certificace
shall be authenticated with a seal by an authority
designated for the purpose by each Member State.

Every producer, where such producer is not the exporter,
shall, in respect of goods intended for export, furnish
the exporter with a written declaration in conformity
with Appvendix II of this Annex to the effect that the
goods gualify as originating in the Member State under
the provisicons of Rule 2 of this Annex.

The competent authority designated by an importing Member
State may 1in exceptional circumstances and
notwithstanding the presentation of a certificate issued
in accordance with the provisions of this Rule, recuire,
in case of doubt, further verification of the statement
contained in the certificate. member States, through
their competent authorities, shall assist each other in
this process. Such further verification should be made
within three months of the request being made by a
competent authority designated by the importing Member
State. The form to be used for this purpose shall be that
contained in Appendix III or this Annex.

The importing Member State shall not prevent the importer
from taking delivery of goods solely on the grounds that
it requires further evidence, but may require security
for any duty or other charge which may be payable:

provided that where goods are subject to any
pronibitations, the stimulations for delivery under
security shall not apply.

Copies of certificates of origin and other relevant
documentary evidence shall be preserved by the
appropriate authorities of the Member State for at least

five years.

All Member States shall deposit with the Secretariat the
names of Departments and Agencies authorized to issue tche
cercificates reguired under this Annex, specimen
signatures of cfficials authorized to sign the
certificates and the impression of the official stamps to
e used for that purpose, and those shall be circulaced
to the Member States by the Secretariat.
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For the purpose of this Annex, a vessel shall be regarded
as a vessel of a Member State if it is registered in a
Member State and satisfies cne of the following
conQitions;

1) the vessel sails under the flag of 2 member State.

ii) at least 75 per cent of the officers and crew of the
vessel are nationals of s Member State;

iii) at least the majority control and equity holding in
respect of the vessel are held by nationals of a
Memper State or institution, agency, enterprise or
corporation of the government of such Member State.

Electrical power, fuel, plant machinery and tools used in
the production of goods shall always be regarded as
wholly produced within the Community when determining tha
origin of the goeds.

RULE 2

Origin Criteria

1.

Goods shall be accepted as originating in a Member State
1Z they are consigned directly from a Member State *o a
consignee in another Member State and:

al “hey have been wholly produced as provided for in
Rule £ of this Annex; or
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ii) The value added resulting from the process cof
p;oductlon accounts for a least 35 per cent of
tnhe ex-factory cost of the goods; or

re is a change in the tariff heading of a produc:
arising from a processing carried out on the non-

2. For the purposes of sub-paragraph (c) of paragraph 1, the
agreed list of processing required to be carried out on
non-originating materials in order that the product
manufactured can obtain originating status, shal_ upon
adoption, be deemed to form an integral part of the Annex

on the rules of Origin.

3. For the purposes of sub-paragraph b{i) of paragraph 1,
the CIF value shall not include the freight from the last
sea-port to the final destination of the goods.

4, Notwithstanding; the provisions of sub-paragraphs (b) and
{c) of paragraph 1 of this Rule, the CMT may, vary the
required percentages; and lay down conditions for a
change in tariff heading as an origin criteria, using the
provisions of the Lome iv convention as the basis.

5. Cumulative treatment

(a) For the purposes of implementing this Annex, the
- Member States shall be considered as one territory.

(b) Raw materials or semi-finished goods originating in
accordance with the provisions of this Annex in any
of the Member States and undergoing working or
processing either in one or more States shall for
the purpose of determining the origin of a finished
product be deemed to have originated in the Member
State where the final processing or manufacturing
takes place.

RULE 3
Processes Not Conferring Origin

Motwitnstanding the provisions of subparagraphs (b! of
paragraph 1 of Rule 2 of this Annex; the following operations
and processes shall be considered as insufficient to support a
claim that goods originate in a Member State:

1. Packing, Packaging and other Preparations or Processes
for shipping and for Sales

a) Packing, repacking or retail packaging including
bottling, placing in flasks, bags, cases and boxes,
fixing on cards or boards and all other simple
packing operations.
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2.

b)

c)

Mere

{a)

(b)

(c)

(e)

Changes of packing and breaking up or assemply of
consignments

Operations to ensure the preservation of merchandise
in good conditions during transportation and storage
such as ventilation, spreading out, drying, .
freezing, making into a solution, removal of damaged
parts and similar operaticns. This also includes
loading, reloading or any other operations necessary
to maintain the merchandise in good condition.

Dilution, Blending and other Types of Mixing

Simple mixing of ingredients imported from outside
the Member States.

Mere dilution with water or another substance that
does not materially alter the characteristics of che
material.

The addition of substances such as anticaking
agents, preservatives wetting agents, etc.

Diluting chemicals with inert ingredients to bring
them to the standard degree of strength.

For purposes of this section, mere dilution shall
not be taken to include:

1) either mixing together of two bulk medicinal
substances followed by the packaging of the
mixed products into individual doses for retail
service. '

2) or the addition of water or another substance
to a chemical compound under pressure which
results in a reaction creating a new chemical
compound.

Simple Assembly or Combining Operations

Other Minor Operations

(a)

Ornamental or finishing operations incidental :o
textile goods production designed to enkance the
marketing appeal or ease the product's case, such as
simple hand dyeing and printing, embroidery and
appligue, pleating, hemstitching, stone or acid
washing, permanent pressing, or the atrachmert of
accessories, notions findings and trimmings.

Dismantling or disassembly.

Repairs and alterations, washing, laundering or
sterilization.
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(d) 2pplication of preservatives or decorative coatings, .
including lubricants, protective encapsulation,
preservative or decorative paint or metalilic
coatings.

(@) Testing, sorting or grading.

(f) Marking, labelling or affixing other like
distinguishing signs on products or their packages.

(g) Simple operations con51sc_hg of removal of ”LSE
sifting or screening, sorting, classifving an
matching, including the making up of sets goods,
greasing, washing, painting and cutting up.

in

Miscellaneous

(a) Any process or work in respect of which it may be
demonstrated, on the basis of the preponderance of
evidence, that the sole objective was to circumvent
these rules.

(b) For purposes of this provision, any other single
operation described above does not automatically
prevent conferring origin if it 1is coupled with any
other operation described above such as testing or
fabricating. In deciding winether to confer origin,
the administering authority must decide whether the
operations considered results in a substantial
transformation of the product, meaning that che
operations resulted in a new and different article
with a new name, character and use.

RULE 4

Goods Wholly Produced in the Member States

For the purpose of subparagraph (a) of paragraph 1 of Rule 2
»f this Annex, the following are among the products which
shall be regarded as wholly produced in the Member States

a) Mineral products extracted from the ground or sea-bed of
the Member States;

b) Vegetable proaucts haversted within the Member States;

c) Tive animals born and raised within the Member States;

) Droducts obtained from live animals within tne Meaxber
States;

a) Products obrtained from the sesa and from rivers d lakss

and 1
within the Member States by a vessel of Member State;
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ol Used articles fit only for the recovery of materials,
crovided that such articies have been collected from
users within the Member States;
h) Scrap and waste resulting from manufacturing coperations
within the Member States;
i Goods produced within the Member States exclusively or
nainly from one or both the following:
a) Products referred to in subparagraphs (a) to {(h) of
this Rule;
b) Materials containing no element imported form
ocutside the Member States or of undetermined origin.
RULE 5

Application of Percentage of Imported Materials and Value
Added Criterion

For the purpose of subparagraphs (a) and (b) of paragraph 1 of
Rule 2 of this Annex:

aj any material which meet the condition specified in
subparagraph {(a) of paragraph 1 of Rule 2 of this Annex
shall be regarded as containing - no elements imported
from outside the Member States;

b) the value of any materials which can be identified as
having been imported from outside the Member States shall
be their c.i.f. value accepted by the customs authorities
on clearance for home consumptlon Or on temporary
admission at the time of last 1mportatlon into the
Member States where they were used in a process of
productlon less the amount of any transport costs
incurred in transit through other Member States;

c) if the value of any materials imported from outside the
Member States cannot be determined in accordance with
varagraph (b) of this Rule, their value shall be the
earliest ascertainable price paid for them in the Member
State where they were used in a process of production:
and

d) if the origin of any materials cannot be determined, such
a*er1a_; shall be deemed to have been imported from
outsicde the Member States and their value shall be the
earliest ascertainable price paid for such material! in
the Member State where they were used in a process of
producrtion.
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RULE 6

Unit of Qualification

oy

RULE

Zach item in a consignment shall be considered
separately.

Notwithstanding the provisions of paragraph 1 of this
Rule:

{(a) where the World Customs Organisation's Nomenclature
specifies that a group., set or assembly of articles
is to be classified within a single heading, such a
group, set or assembly shall be treated as one
article;

(b) tools, parts and accessories which are imported with
an article, and the price of which is included in
that on the article or for which no separate charge
is made, shall be considered as forming a whole with
the article provided that they constitute the
standard equipment customarily included on the sale
of articles of that kind;

{c} notwithstanding the provisions of sub-paragraphs {(a)
and (b) of this paragraph, goods shall be treated as
a single article if they are so treated for purposes
of assessing customs duties on like articles by the
importing Member State.

an un-assembled or dis-assembled article which is
imported in more than one consignment because it is not
feasible for transport or production reasons to import it
in a single consignment shall be treated as one article.

7

Separation of Materials

2

I’]‘]

]
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those products or industries where it would be
racticable for the producers to separate physically
terials of similar character but different origin usad
the production of goods, such separation may be
replaced by an appropriate accounting system which
ensures that no more goods are deemed to originate in the
Member States than would have been the case if the
producer had been able physically to separate the
materials.
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Any such accounting system shall conform to such
conditions as may be agreed upon by the CMT in order to
ensure that adeguate control measures shall be apolied.
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RULE 8
Treatment of Mixtures

L. in the case of mixtures, not being groups, sets or
assembiies of goods dealt with under Ruie 6 of this
innex, Member States any product resulting from the
nissing together of goods which would qualify as
originating in the Member States with goods which would
not qualify, if the characteristics of the product as a
whnole are not different from the characteristics of the
coods which have been mixed,.

2. In the case of particular products where it is recognised
by the CMT to be desirable to permit mixing of the kind
described in paragraph 1 of this Pule, such products
shall be accepted as originating in the Member States in
respect of such part thereof as may be shown to
correspond to the guantity of goods or originating in the
Member States used in the mixing, subject to such
conditions as may be agreed by the CMT.

RULE 9
Treatment of Packing

1. Where for purposes of assessing customs duties a Member
State treats goods separately the origin of such packing,
it may also, in respect of its imports consigned from
another Member State, determine separately the origin of
such packing.

2. Where paragraph 1 of this Rule is not applicable, packing
shall be considered as forming a whole with the goods and
no part of any parking required for their ransport or
storage shall be considered as having been imported from
outside the Member States when determining the origin of
the goods as a whole.

3. For the purpose of paragraph 2 of this Rule, packing with
goods which are ordinarily sold at retail shall not be
regarded as packing required for the transport or storage
of goods.

a. Containers which are purely for the transport and
temporary storage of goods and are to be returned shall
not be subject to customs duties and other charges or
eguivalent effects. Where containers are not to be
returned, they shall be treated separately from the goods
contained in them and be subjected to import duties and
other cnarges of equivalent effect.
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RULE 10

Documentary Evidence

1.

The claim that goods shall be accepted as originating
from a Member State in accordance with the provisions of
tnis Annex shall be supported by a certificate given by
the exporter or his authorized representative in tne form
prescribed in Appendix I of this Annex. The certificate
shall be authenticated with a seal by an authority
designated for the purpose by each Member 3tate.

Every producer, where such producer is not the exporter,
shall, in respect of goods intended for export, furnish
the exporter with a writtern declaration in conformity
with Appendix II of this Annex to the effect that the
goods qualify as originating in the Member State under
the provisions of Rule 2 of this annex.

The competent authority designated by an importing Member
State may in exceptional circumstances and
notwithstanding the presentation of a certificate issued
in accordance with the provisions of this Rule, recguire,
in case of doubt, further verification of the statement
contained in the certificate. member States, through
their competent authorities, shall assist each other in
this process. Such further verification should be made
within three months of the request being made by a
competent authority designated by the importing Member
State. The form to be used for this purpose shall be that
contained in Appendix III or this Annex.

The importing Member State shall not prevent the importer
from taking delivery of goods solely on the grounds that
it requires further evidence, but may require security
for any duty or other charge which may be pavable:

provided that where goods are subject to any
prohibitations, the stimulations for delivery under
security shall not apply.

Copies of certificates of origin and other relevant
documentary evidence shall be preserved by the
appropriate authorities of the Member State for at least
five years.

Al]l Member States shall deposit with the Secretariat the
rnames of Departments and Agencies authorized to issue the
certificates required under this Annex, specimen
signatures of officials authorized to sign the
certificates and the impression of the official stamps to
be used for that purpose, and those shall be circulated
to the Member States by the Secretariat.
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RULE 11

Infringement and Penalties

1.

The Member States undertake to introduce legislation
wnere such legislation does not exist, making such
provision as may be necessary for penalties against
persons who, in their terrictories, furnish or cause to be
furnished documents which are untrue in material
particular in support of a claim in another Member State.
Any Member State to which an untrue claim is mace in
respect of the origin of goods shall immediately bring
the issue to the attention ¢f the exporting Member State
from which the untrue claim is made so that appropriate
action may be taken and a report made thereon within a
reasonable time to the affected Member State.

A Member State which has, in pursuance of the provisions
of paragraph 2 of this Rule, brought to the attention of
an exporting Member State of an untrue claim, if it is of
the opinion that no satisfactory action has been taken by
the exporting Member State, refer the matter to the CMT
which shall take such action as appropriate in accordance
with the provisions of Article 32 of this Protocol.

Continued infringement by a Member State of the
provisions of this Annex may be referred to the CMT which
shall take such action as appropriate in accordance with
the provisions of Article 32 of this Protocol.

FULE 12

Derogations

1.

{a)

W

Notwithstanding the provisions of Rule 2 and 3 of this
Annex, derogations may be granted by the CMT where the
development of existing industries or the creation of new
industries is justified. :

The SADC Member State shall make the request for a
derogation for existing or new industries to CMT.

In order to facilitate the examination of the reguest for
derogation, the Member State making the reguest shall,
furnish cthe CMT the fullest possible informatcion as to
tna reason for the request.

The CMT shall respond to each SADC Member State's regquest
which 1s duly justified and in conformity with this =Rule
provided no serious injury is caused to any established
industry within SADC.
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5. The CMT shall take steps necessary to ensure that a
decision is reached as quickly as possible, and in any
case not later than 90 working days after the request is
received.

6. Tne derogation shall be valid for a specific period to be
determined by the CMT.

RULE 13

Regulations

The CMT shall adopt regulations to facilitate the
implementation of this Annex.
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SADC CERTIFICATE OF ORIGIN

Appendix I

SOUTHERN AFRICAN DEVELOPMENT

2. Consignee ( Name and COMMUNITY
CEZice address)
CERTIFICATE OF ORIGIN
—
u 4. Particulars of transport: 5. For official use

I, the undersigned, hereby
deciare that the above
details and statements are

correct and that all

the goods are produced in

.........................

place, date, signature of
dec>arant

It is hereby certified that the above

mentioned good are
o

----------------------------------

Certificate of Customs or other Designated

Authority

STAMP

6. Marks and numbers; number 7.Customs 8.0rigin 9. Gross 10.
and kind of package, tariff criterion weight Invoice
description of goods No. {see or other
overleaf) quancity
1i. DECLARATION BY 12
EXPORTER/SUPPLIER CERTIFICATE OF ORIGIN
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INSTRUCTIONS FOR COMPLETING THE CERTIFICATE OF ORIGIN FORM

< The forms may be completed by any process provided that
the entrias are indelible and legible.

ii Neither erasures nor superimposition should be allowed on
the certificate. any alterations should be made by
striking out the erroneous entries and making any
additions required.

iii. If warranted by export trade reguirements, one or rore
copies may be drawn up in addition to the origin.

iv. TIf warranted by export trade reguirement,s one or more
copies may be drawn up in addition to the original.

V. The following letters should be used when completing a
certificate in the appropriate place:
"pr for goods wholly produced {Rule 2.1 {(a)}
"M* for goods to which the materials content criterion
applies {Rule 2.1 (b) (1)}
"y for goods to which the value added criterion applies
{Rule 2.1 (b) {(ii}) and (c)}*

-The relevant percentages applicable under the relevarn:
Ruie should also be guoted.

NB Any person who knowingly furnishes or causes to be
furnished a document which is untrue in any material
particular for the purpose of obtaining a Certificate of
Oorigin or during the course of any subsequent
verification of such Certificate will be guilty of an
of fence and be liable to penalties.
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Appendix IZ

DECLARATION BY THE PRODUCER
Te whom it may concern

For the purpose of claiming preferential treatment under =-he
provisions of Rule 2 of the Annex on the Rules of Origin for
Products to be Traded between the member States of the
Southern African Development Community:

I HEREBY DECLARE:

a. that the goods listed here in quantities as specified
below have been produced by this )
company/enterprise/workshop supplier;*

b. that evidence is available that the goods listed below
comply with the origin c¢riteria as specified by the Annex
on the Rules of Origin for the Southern Africa
Development Community.

List of goods

Commercial Description of Quantity Criterion
goods
{Stamp) B
Signature of
) the PRODUCER

‘Please delete the description not applicable.
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Appendix ITIZI

FORM FOR VERIFICATION OF ORIGIN

A, REQUEST FOR VERIFICATION,

{T
o3
'..l.
D)

Verification of the authenticity and accuracy oI
certificate is requested

-----------------------------

.............................

(Signature}

B. RESULTS OF VERIFICATION

Verification carried out shows that this certificate’

was issued by the Customs Office or
designated authority indicated and that the
information contained therein is accurate

does not meet the requirements as to
authenticity and accuracy.

..............................

t2lace and date)

STAMP

...............................

{Signature)

‘Tnsert X in the appropriate box.
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Annex II

ANNEX CONCERNING CUSTOMS
COOPERATION WITHIN THE SOUTHERN
AFRICAN DEVELOPMENT COMMUNITY

PREAMBLE
THE HIGH CONTRACTING PARTIES

NOTING that divergences between national Customs laws and
procedures can hamper intra-SADC trade and other intra-SADC
exchanges;

MINDFUL of the need to promote trade and foster cooperation
among Member States:

CONSIDERING that simplification and harmonization of customs
laws and procedures can effectively contribute to the
development of intra-SADC trade and other intra-SADC
exchanges;

CONVINCED that implementation of the provisions of the present
aAnnex would lead progressively to a high degree of
simplification and harmonization of Customs procedures which
is the objective of Article 13 of the Trade Protocol;

HEREBY AGREE AS FOLLOWS:
ARTICLE 1 : Definitions

"Customs Authorities" means the administrative authority
responsible for administering Customs Laws.

"Customs Legislation" means legal instruments adopted by the
Member States and governing the import, export, transit of
goods and their placing under any customs procedure, including
measures of prohibition, restrictions and controil.

"Customs offence" means any breach or attempted breach of
customs law;

"Customs territory” means the territory in which the Customs
aws of a Member State applies in full;

"Goods declaration" means a statement made in the form
vrescribed by the Customs Authorities by which the persons
interested indicates the procedure to be applied to the goods
and furnish the particulars which the Customs Authorities
require to be declared for the application of that procedure;

"Harmonized system" means the Harmonized Commodity Description
and Coding System established by the International Convention
on the Harmonized Commodity Description and Coding System of
che World Customs Organisation.
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"Subcommittee" means the Customs Ccoperation Sub-Committee
established under Article 11 of this Annex;

"Temporary admission" means customs procedures under which
car=ain zoeds {(including means of transport) can be brought
irco a Customs territory conditionally relieved from payment
of t duties and taxes and without application of import
‘ons or restrictions of economic character: such goods
means of transport) must be imported for a specific
must be intended for re-exportation within a
eriod and without having undergone any change
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ARTICLE 2 : Objectives and Scope

3

The cbjective of this Annex is to simplify and harmonize
customs laws and procedures py:

(a) providing for common measures with which Member
States shall undertake to comply in the formulation
of their customs laws and procedures;

(b) establishing appropriate institutional arrangements
at regional and natiocnal levels.

(c) cooperating to prevent fraud and illicit trade.

2. The provisions of this Annex do not apply to areas of
customs cooperation which are covered specifically by
annexes I and IV of this Protocol.

3. Cooperation in customs matters shall apply to any
administrative authority of Member States which is
competent for matters covered by customs legislation,
This cooperation shall be channelled through the Customs

aAuthorities of Member States.

ARTICLE 3 : Harmonization of Customs Tariff
Nomenclatures And Statistical
Nomenclatures

Supject to the exceptions enumerated in paragraph 4:

fa

a) Each Member State undertakes, except as provided in
sub-paragraph (c¢) of this paragraph, to adopt
customs tariff nomenclatures and statistical
~omenclatures which are in conformity with the
sarmorized System. It thus undertakes that in
respect of its customs tariff and statistical

——

nomenclatures:

i. it shall use all the headings and sub-neadings
A8Z trhe Harmonized System without addition or
modification, together with thelr related

numerical codes;
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[A%)

it shall apply the general ruie for the ir
pretation of the Harmonized System and all
section, chapter and sub-heading notes, and
shall notify the scope of the sections,
napters, headings or sub-headings of the
Harmeonized Systems; and

=
[
1=

ncter-
the

8]

shall follow the numerical sequence of thes
armonized System;

1=
| =]
}A
Fa-
T

[y

{0) Each Member State shall also make publicity
available its import and export trade statis-ics in
conformity with the six-digit codes of the
Harmonized system, or on the initiative of the
Member State, beyond that level, to the extent tharc
publication is not precluded for exceptional reasons
such as commercial confidentiality or national
security;

{c) Nothing in this Article shall require a Contracting
Party to use the sub-headings of the Harmonized
System 1n its Customs Tariff Nomenclature provided
that it meets the obligations at (a) (1) - (iii)
above in a combined tariff/statistical nemenclacure.

In complying with the undertakings at paragraph 1 (a) of
this Article, each Member State may make such textual
adoptions as may be necessary to give effect to the
Harmonized System in its domestic law.

Nothing inethis Article shall prevent a Contracting Par:y
from establishing, in its custems tariff or statistical
nomenclatures, sub-divisions classifying goods beyond the
level of the Harmonized System, provided that any such
sub- division as added and coded at a level beyond that
of the six-digit numerical code is as set out in the
Harmonized System,

1.

‘T may allow exceptions in the applicarion of the
ovisions of this Article as would be allowed in the
plication of the provisions of the darmonized System
nvention, provided that CMT is satisfied that they -
uld not hinder the comparison of customs tariffs and
ade statistics of Member States.
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ARTICLE 4 : Harmonization of Vvaluation Laws and Practice

Yember Ztates undertaken to adopt a system of valuing goods
Zor customs purposes based on principles of transparency,
equity, uniformity and simplification of application in
accordance with the WTO Valuation system.
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ARTICLE 5 : Simplification And Harmonization of Customs

(-

1ad

Procedures

Mamber States, undertake to incorporate in their customs
laws, provisions designed to simplify customs procedures
in accordance with internationally accepted standards,
recommendations and guidelines particularly those which
are contained in the International Instruments of:

1

the World Customs Organisation (WCO);

- the United Nations Economic Commission f£or Europe
(UN-ECE) ;

- the International Maritime Organisation (IMO);

- the International Civil Aviation Association (ICAO);
- the International Standards Organisation (ISO)

- the International Chamber of Commerce (ICC}; and

- the International Air Transport Association (IATA).
Member States undertake to adopt in their customs laws
common principles for the Customs procedures which, in
the opinion of CMT, are particularly important in intra-

Community trade including:

(a) customs formalities applicable to commercial means
of transport;

(b} clearance for home use;
{c) outright exportation;
(d) customs transit;

(e) drawback;

(f) temporary admission, subject to re-export in the
same Member State;

{g) temporary admission for inward processing:

iy free zones;
(i) postal traffic
Member States undertake to develop a single customs

document as support of all customs procedures, in intra-
Community trade as well as in trade with third countries.
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ARTICLE 6 : Computerization of Customs Operations

1

m

Member States shall encourage and facilitate the use of
data processing technigues to support customs operations
particularly in the following areas:

inventory control;

accounting for goods;

- accounting for revenue:

- goods declaration processing;
- procGuction of statistics;

- enforcement.

Member States undertake to ensure that their laws cater

for computerized customs procedures as well as manual

procedures. In particular, the laws should provide for:

- other information transmission methods as an
alternative to paper based documentary requirements,
e.g. magnetic media and tele-transmission:

- other authentication methods as an alternative to
hand-written and other paper-based signatures;

- the definition of relevant terms using
internationally accepted definitions which take
account of data processing media.

The customs authorities of Member States should review
and vhere appropriate modernize existing manual
procedures, documentation and coding practices prior to
introducing the use of data processing technigues.

Whenever practicable, computer applications implemented
by customs authorities of Member States stould use
internationally accepted standards, especially those
adopted by the World Customs Organisation, the United
Nations Economic Commission for Africa and UNCTAD.

l-l
N
1]
H

The customs authorities of Member State
developing or adopting common customs a
systems. They shall consult with other
and international, when considering the
adoption of new systems or the enhancemen
ones with a view to avoiding duplication of
pcssible.
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In automating procedures, customs authorities of member
States shall allow the possibility oI interchanging data
with trade users by direct link cr on machine-readable
madia according to the technology available.
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ARTICLE 7 : - Preservation, Investigation and Suppression of
Customs Offenses
1. Member 3tates undertake to co-operate in the prevention,

[

investigation and suppression of customs ofiences.

Tor the purvoses of paragraph 1 of this Article, the
Member 3States undertake to:

(a)

(D)

(c)

(e)

exchange lists of goods and publications the
importation of which is prohibited in their
respective territories;

prohibit the exportation of goods and publications
referred to in sub-paragraph (a) of this paragraph
to each other's customs territories;

exchange among themselves lists of customs offices
located along common frontiers, details of the power
of such offices, their working hours and any changes
in these particulars for the effective operation of
the provisions of sub-paragraph (d) of this
paragraph;

consult each other on the establishment of common
border posts and take such steps as may be deemed
appropriate to ensure that goods exported or
imported through common frontiers pass through the
competent and recognised customs offices and along
aprroved routes;

exchange among themselves lists of customs offices
located along common frontiers, details of thea
powers of such offices, their working hours and any
changes in these particulars for the effective
operation of the provisions of sub-paragraph (d) of
this paragraph;

endeavour to correlate the powers and harmonise the

worxing hours for their corresponding customs office
referred to in sub-paragraph (e} of this paragraph;

and

maintain special surveillance over:

(i) the entry into, sojourn in, and exit from their
customs territories of particular persons
reasonably suspected by a Member State of being
involved in activities that are contrary to the
customs law of any Member State;

(ii) the movement of particular goods suspects
any Member State to be the subject illici
T

d by
traffic towards the importing Member States
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(iii)particular places where stocks of goods have
been built up giving reason for suspicion that
they may be used for illicit importation inco
any Member States; and

{iv) particular vehicles, ships, aircraft, or other
means of transport suspected of being used to
commit customs offenses in any Member State.

Member States shall exchange:

(a) as a matter of course and without delay, anv
information regarding: ‘

(i) operations which it is suspected will give rise
to customs offenses in any Member States:

(1i) persons, vehicles, shops, aircraft ard other
means of transport reasonably suspected of
being engaged in activities that may be in
vicolation of the customs laws of any Menber
State;

(iili new techniques of committing customs offenses;
and

{iv) goods known to be the subject of illicit
traffic;

(b)  on the request from a Member State and as promptly
as possible, any available information:

{1) contained in customs documents relating to such
exchanges of goods between countries as are
suspected of being in violation of the customs
law of the requesting Member State;

(ii) enabling false declarations to be detected, in
particular with respect to dutiable value; and

(iii) concerning certificates of origin, invoices
0r otler documents, known —o be, or suspected
of being, false; and

\¢} on the request and if appropriate in the form of

fficial documents from a Member State, inforzation
concerning the following matters;

()

tne authenticity of any official documer-
produced in support of woods deciaracior made
CO C¢usteoms authoritias of tre ragussting Member
State;
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4.

=
)}
—

whether goods which were granted preferencial
rraatment on departure from the territory of
rne requesting Member State, because they wera
declared as intended for home use in the ocher
member Stats, nhave been duiiy cleared for nim
use in that State;

BN
pa-
§-
—

whether goods imported into the territory of
zhe requesting Member State have been lawfuliy
exported from that of che exporting Member
states;

(iv) whether gcods exported from the territory of
the requesting Member State have been lawfully
imported into that of the importing Member
States, and in accordance with the importcer's
declaracion; and

{(v) special documents which may be issued by the
customs authorities of the exporting Member
State for surrencer to the customs authorities
of the importing Member State in order that
they may certify that the goods were lawfully
exported.

Each Member State undertakes, whenever expressly
requested by another Member State, LO:

(a) make enqguiries, record statements and obtain
evidence concerning a custom offence under
investigation in the requesting Member State and
cransmit the results of the enquiry as well as any
documents or other evidence, o the reguesting
Member State; and

(b) notify the competent authorities of the requesting
Member State of actions and decisions taken by the
competent authorities of the member State where the
customs offence took place in accordance with the
law in force in that Member State.

Member States shall keep information on customs matters

stricrly confidential.

ARTICLE 8 : Cooperation in Training

Member States undertake to develop or adopt joint training
programnmes, exchange staff and share training facilities and
ra30Urces.

ARTICLE 9 : Communication of Customs Information

Memper States shall exchange information on matcers
relating to customs and nore particularly t= following:
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(a) crhanges in customs legislation, procedures an
duties and commodities subject to import or expor:
restrictions;

(b} information relating to the preventicn,
investigation and repression of customs offenses;
and

{c) 1information required to implement and administer the
regulations on the determination of originating
goods.

(d). any other information deemed necessary by the Sub-
Commictee.

2. For the purpose of paragrapn 1 of this Article, member
States shall adopt loose leaf editions of national
customs tariff scheduled.

ARTICLE 10 : Implementation Arrangements

For the effective implementation of the provisions of this
Annex, the Member States undertake to:

(a) encourage co-operation between their respective national
customs administration and the Sub-Committee: and

(b) establishment joint training facilities and arrangements
of programmes for the training of personnel engaged in
customs administration.

ARTICLE 11 : Sub-Committee on Customs Cooperation

‘MT shall appoint a Sub-Committee on Customs Cooperation whose
Zunctions shall include:

(a) all activities relating to customs Co-operation among the
Member States as set out in paragraph 1 of Article 2 of
this Annex; and

(b) the undertaking of studies and cthe making of
recommendations on the practical aspects of customs
cooperation among the Member States, including those
relating te join training for personnel engaged in

ustoms administration.

ARTICLE 12 : Regulations

CMT shall adopt regulations to facilitate the implementation
of this Annex.
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Annex III

ANNEXED CONCERNING SIMPLIFICATION
AND HARMONIZATION OF TRADE
DOCUMENTATION AND PROCEDURES

PREAMELE
THE HIGH CONTRACTING PARTIES

RECALLING che provisions of Article 14 of this Trade Protocol
wrnich raguires the simplification and harmonizaticon of trace
docurentation and procedures;

RECOGNIZING that cumbersome trade documentation and procedures
can be a barrier to intra-community trade in goods and

Serv.ces;

AWARE of the need to adopt internationally accepted standarcs
z~d guidelines for facilitating trade documentation and
- ~ocedures.

HEREBY AGREE AS FOLLOWS:
ARTICLE 1 : Definitions

nDocument " means paper and or other medium designed to carry
ard actually carrying data or information, and includes
wacnetic tapes and disks, and microfilm.

nprade facilitation” means the coordination and
racionalisation of trade procedures and documents relating to
-he movement of goods in international crade I om the piace of

—_—

consignment to the destination.

nPrade procedures" means activities relating to the
~..action, presentation, processing and dissemination of daca

~d i-fermation concerning all activities constituting
~=rrnational trade.

2 : Objective

scrive of this Annex is Co promote COOpEration among
S-aces in simplifying and harmonizing rrade
~an-acion and procedures I[0r The purpose of facilitazing
intra-SLCC trade

ARTICLE 3 : reduction of Costs of Trade Documentation

at-es undezr educe che cost of &ll trade

£ taks
a<ion and procedu
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aligning intra-SADC and internaticonal trade documenta=iosn
on tne United Nations Layoutr Xey:

reducing to a minimum the number -= national documencs
and copies *equ:*ad for intra-comiunizy and international
Lrade transactions;

Jarmonizing the nature of the inforration to be ccnzained
in documents referred to in sub-paragraph (a} of cthis
varagraph;

reducing to a minimum the number o< institutions reguired
to handle docum ents referred to in sub- -paragraph (a) of
this paragraph;

centralizing 2o zTha2 extent poss*u e the issuing and
processing of documents reguired for intra- SADC and
international trade.

ARTICLE 4 : Standardization of Trade Documents and
Information

1.

Member States undertake to use internationally accepted
standards, practices and guidelines, as a basis for
des*gnlng, and standardizing their trade documents and
the information required to be contained in such
documents.

Member Scates undertake to encour age and facilitate the
use of data processing technigues in proce551ng and
transmitting trade data between the various parties arg
authoricies involved in intra- SADC and international
trade.

Member States shall rev1ew national legislation with &
view to ensuring that its provisions allcy the
implementation of paragraph 2 of this Arcicle. In
particular, national legislation shall provide for:

{a) other information t
alternative to pape
€.g. magnetic media

smission methods as an
pasag dccumentary reguiremen-s
d tela-tr ansmission;

10}  other authentication methods as an alternativ*
ha:c~written and cother paper-based Signac.ires;

o1
Cr

ition of relevant
icnally acceptead d
data processi g om
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{e) provisions concerning documentary evidence
appropriate to modern information technology.

.
¥

Sector Coordinating Unit shall keep Member States
rmed regarding trade facilitation activities,
ruments, recommendations and guidelines of other
rnational organizations, particularly of:

b]

.
[

| SEEF SRR IR B |
+

3
¢t Ul th (D

(Df‘r(J

Tne UN Economic Commission for Africa (ECA) -
Working Party on Trade Procedures;

m.

(b) The United Nations Conference on Trade and
Development {(UNCTAD} ;

{c) The World Customs Organisation (WCO};
{d) The International Maritime Organization (IMO):

(e) The International Civil Aviation Organization
(ICAO);

(£} The International Standards Organization (ISO);

{g) The International Chamber of Commerce (ICC) and the
International Bureau of Chamber of Commerce (IBCC);

(h) The International Air Transport Association (IATA);
{i) The International Chamber of Shipping (ICS);

(j) The World Trade Organisation (WTO).

PTICLE 5 : Trade Facilitation

v -ner States undertake to initiate trade facilitation
programmes aimed at:

(a)

o

reducing the cost of documents and the volume of paper

work required in respect of trade between Member States;

“surir that the nature and volume of information

Jl*Ed in respect of trade within the Community does
“ot adversely affect the economic development of, or
-rade among, the Member States;

'i fll

zdopting common standards of trade procedures within the
Jrmmunity wnere *nternatlohai requirements do not suit
-m~e corditions prevailing among Member States;

““surlug adequate coordinating between trade and

ransport facilitation within the Community;

zsping under review The procedures adopte in
iecerracional trade and transport with a view to
simplifying and adopting for use by Member States;
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t:d)

{£) «ccllaccoing and disseminating information on international
development regarding trade ‘facilitation;

{g) promoting the development and adoption of common
soiztions to problems in trade facili-ation among Member
States; and

(k) initiating and promoting the establishment of joint

programmed, for the training of personnel engaged in
trade facilitation among Member States,

ARTICLE 6 Sub-Committee on Trade Faciiitation

CMT shall appoint a Sub-Committee on Trade Facilitation which
shall be responsible for the implementation of the provisions
of this Annex, as provided for under Article 31 (2) (¢} of the
Trade Protocol. It shall address matters of trade
documentation and procedures, particularly those relating to:
(&) exportation and importation;

(b} export and import licensing;

(¢) 1insurance of goods;

{d) transit operations;

() 1international transport and licensing of carriers: and

(£) statistical control and dissemination of information on
trade documents.

XPTICLE 7 : Regulations

-7 shall adopt regulations on Trade Facilitation, for the
impiementation of the provisions of this Annex.



922 No. 21541 GOVERNMENT GAZETTE, 12 SEPTEMBER 2000

Annex IV
ANNEX CONCERNING TRANSIT TRADE AND TRANSIT FACILITIES

PREAMBLE

THE HIGH CONTRACTING PARTIES

HAVING REGARD to the provision of Article 15 Protocol;
HEREBY AGREE AS FOLLOWS:

ARTICLE 1 : Definitions

"carrier" means the person actually transporting transit goods
c~ ir. charge of or responsible for the operation of the
respective means of transport;

scustoms office of commencement" means any port, inland or
frontier customs office of a Member State where transit
-gerazions begin;

ccustoms office of destination® means any port, inland or
svontier customs office of a Member State where transit
operations end;

ncustoms office e-route" means any cCustoms office where goods
are imported or exported in the course of a customs transit
cperation;

v~ustoms office of entry" means office of a second or other
oseguent Memper States where, in relation to that State, the
svisions of this Annex begin to apply, and includes any
customs office which, even when not situated on the frontier,
is the first point of customs control after crossing the
border;

iom

ncustoms office of exit” means any customs office which, even
-mer ot situated on the froncier, is the last point of

.aroms control before crossing the border;
nGoods" means all chattels personal other than things in
accion and ‘includes wares, merchandise, mail, emblements,
imduscrial products and Crops;

Means of transport include:

iz any rallway stock, containers, water going vessels, road
—rahiclas and ailrcraft;

acal situation so reguires, POTTErs arnd pack
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"SADC Transit Document® means a customs document for transit
declaration aprroved by the CMT to be utilised within the
COII‘.m;...;l Y

"container" means an article of transport equipment:

ial fully or partially enclosed to constitute a compartment
intended for containing goods and capable of being
sealeq;

{b) of a durable nature intended for repeated use;

(¢} specifically designed for the carriage of goods by one or
more modes of transport without intermediate unloading
and reloading of its contents;

(d) fitted with devices for easy handling, particularly for
its transfer from one mode of transport to anocher;

(e) so designed as to be easy to fill and empty; and
{(f) having an internal volume of at least one cubic metre.
"SRCTD" means the SADC Road Customs Transit Declaration:

"Surety" means any person who gives an undertaking to the
customs authorities of a Member State to answer for or be
collaterally responsible for the debt, obligation, default or
miscarriage of the transistor and for the payment to transit
States of import duties and any other sums of meney due and
payable to them in the event of non-compliance with the terms
and conditions of transit relating to transit traffic
introduced into the transit State by carriers of such goods;

"Transgit traffic" means the passage of goods including
unaccompanied baggage, mail, persons and their means of
transport through the territories of the Member States in
accordance with the itineraries set out in paragraph 1 of
aArticle 2 of this Annex:

"Transistor" means the legal entity responsible for the
convevance of goods through the customs operations:

"Vessel" means any mechanically propelled ship, boat or craft
with inboard engine power or any other craft moving through
water carrying passengers or cargo.

ARTICLE 2 : General Provisions

1. The Memwber State undertake to grant all transit traffic
“reedom to Iraverse their respective territories by any
msans of transport suitable for that purpose when coming

rom:

Hy &



84 No. 21541 GOVERNMENT GAZETTE, 12 SEPTEMBER 2000

[ o)

{a} or pound for the Member States; or

(D} third countries and bound for other Member States;

{c) other Member States and bound for third councries;or
fd} third countries and bound for third countries.

Mamber States undertake not to levy any import or exgort
duties on the transit traffic referred to in paragraph 1
o this Article. However, in accordarnce with paragraph &
of Article 11 this Annex, a Member States may le.y
administrative or service charges.

For the purpose of this Annex, the Member States
undertake to ensure that there shall be no discrimination
in the treatment of persons, mail, merchandise and means
of transport coming from or bound to Member States, and
rhat rates and tariffs for the use of their facilities by
o-her Member States shall not be less favourable than
those accorded to their own traffic.

Notwithstanding the provisions of paragraph 1 of this
Article, a Member State may, in conformity with Article 9
of the Trade Protocol, prohibit, restrict or otherwise
control the entry of goods and services.

ARTICLE 3 : Scope of Application

1.

The vrovisions of this Annex shall apply to any
transiscor, mail, means of transport or any shipment of
ponded goods in transit between two points either in two
different Member States or between a Member State and a
third country.

The provisions of this Annex shall only apply to transit
transport if it is:

(a) operated by a carrier licensed under the provisions
of Article 4 of this Annex;

(p) performed under the conditions set out in aArticle 5
of this Annex by means of transport approved by the
customs office of commencement and issue with
certificates which shall be in the form set up in
appendix IIT of this Annex;

(c) cguaranteed by a surety in accordance with the
provisions of Article 6 of this Annex; and

(d) undertake under cover of the SRCTD, or any other
transit document approved by CMT.
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provisions of this 2nnex shall apply to transit goods
being carried by whatever means of transport, except thatz
in the case of air, water and rail transport, ths
ircraft, vessel or train in transit shall be exempted
rom —he application of the provisions of this Annex.
However, the aircraft, vessel or train will be subject to
the national laws and regulations of the transit country.

The provisions of this Ennex shall cease to apply to
transit traffic referred to in Article 2 (1) (a) of this
annex when the import duties have been eliminated.

ARTICLE 4 : Licensing of Transistors and Carriers

1.

Any person intending to be engaged in the operation of
transit traffic under the provisions of this Annex shall
be licensed for that purpose by the competent authorities
of the Member State in whose territory he is normally
resident or established, and the competent authority
shall inform all the other Member States of all the
persons so licensed.

The conditions for the issuance of the licences referrad
to in paragraph 1 of this Article to person resident or
established in a Member State shall be that:

(a} the requirements of Article 5 of this Annex have
been satisfied; and

(b} the applicant has not during the previous three
years been convinced of a sericus offence including
accepting, receiving or offering bribes, smuggling,
theft, destroying documents of evidence, and failing
or refusing to give information relating to
interstate transportation of goods.

The conditions for issuance of the licences referred to
in paragraph 1 of this Article to applicants who are not
resident or established in a Member State shall be
derermined by each Member State in consultation with
other Member States provided that such conditions shail
not be more favourable than conditions accorded to
persons r=sident or established in that Member State.

Licensed carriers and transistors, who are convinced of
customs offenses referred to in sub-paragraph (b} of
paragraph 2 of this Article or who conceal their record
of having been convicted of such offenses in order to
obtain a licence or who commit such offenses after they
have been licensed to operate transit traffic, shall have
their licences suspended autcomatically or withdrawn by
the issuing authorities who shall thereupon neotify the
customs authorities of the cther Member tates and the
respective sureties ¢f :the action taken.
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ARTICLE 5 : Appvroval of Means of Transport

T

1. means of transport used 1n transit trade shall be

The
licensed by the appropriate licensing authoritiss oI the
“ember States in accordance with thelir national laws and
ragulzations

2. For the purpose of sub-paragraph (b) of paragraph 2 of

Article 3 of this Annex, means of transport, together
wizh their cargo, shall ke presented tc the customs
offices of commencement for examination to ensurs that
they comply with zhe technical conditions stipulated in
Appendix II of this Annex before each transit traffic
operation is undertaken.

ARTICLE 6 : Bonds and Sureties

A1l SADC transit traffic operations carried under the cover of
the SRCTD or any other transit document approved by CMT shall
ne covered by customs bond and sureties arrangements.

ARTICLE 7 : SADC Transit Document

Subject to conditions and regulations as CMT may ceem
necessary, each Member State undertakes to authorize a
transistor or his authorized agent, to prepare in respect
of each consignment of transit goods SADC Transit
Document in accordance with the rules laid down in
Appendix of this Annex.

2. SADC Transit Documents shall conform to the standard form
approved by the CMT. SADC Transit Documents shall be
valid for only one transit. operation and shall contain a
sufficient number of copies for customs control and
discharge required for the transport operation concerned.

3. All means of transport covered by the provisions of this
annex shall be accompanied by relevant SADC Transit
Nocuments and such documents shall, on demand, be
presented by the carriers, togethsr with the respective
reans of transport and certificates to the customs
offices en-route and the customs offices of destinacion
for their appropriate actions.

ARTICLE 8 : Exemption From Customs Examinations and Charges

1. provided the provisions of Arcticle 4 and 5 of this aAnnex
are satisfied, goods carried in approvad sealed means of
transport, sealed packages, oOr accepted by customs office
of commencement as goods not susceptible to tampering
substitution or maniovulation, and permitted to be carried
tnsealed shall not:

(a) be subject to the payment of import or export dutles
at customs office en-route; and
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{p) as a general rule, be subjezt to customs examinacion
at such ofiices

However, in order to prevent abuse, the customs
auttorities may, wnere they suspect an irrsgularity,
carry out at such offices a rvartial or full examirartion
2% the goods.

ARTICLE 9 : Transit Procedures

1
-

om

~ll Cransit goods and means of transport shall ke
resented to the custcoms office of commencement together
with duly completed SADC Transit Documents supporced [e)Y
appropriate bonds as necessary for examination and
afixing of customs seals. The office of commencement
shail decide whether means of transport to be used
provides enough safeguards to =ansure customs -security and
whether the shipment may be made under cover cof relevant
SADC Transit Document.

’

o

Where it is not possible for goods to be transported in
sealed means of transport compartments, the customs
authorities at the customs office of commencement may
authorize the transportation in such unsealed means of
cransport or compartments and under such conditions as
they may deem necessary, and endorse the relevant SADC
Transit Document accordingly.

A means of transport engaged in the transport of goods
uncer the provisions of this Annex shall not at the same
time be used to transport passengers unless such
rassengers and their personal effects are carried in a
part of the means of transport which is adequately sealed
off to the satisfaction of the customs authorities of
commencemernt .

Nothing may be added or taken from or substituted for
goods consigned under cover of a SADC Transit Document at
times of off-loading, trans-shipment or collecting.

Tre means of transport, together with the respective SADC
Transit Document, shall be presented to the customs
authorities at customs offices en-routs and at customs
offices of destination for such administrative action as
may be required under the provisions of this Annex.

cxcept where irregularities are suspected, the customs
offices en-route within the Msmber States shall respecs
tne seals affixed by the customs authorities of other
Member States. Such customs authorities may., howevar,
atiix additiocnal seals of their own.

prevent abuse, the customs authorities may,
i c Vi
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fa) uire the means of transport to be escorted

ough the territory of their counzry, at the
nsistor's expense, when goods are transsorted in
ealed means of transport; or i

rerritory of their ccuntry.
in unsealed shipment covered by an appropriate SADC
Transit Document shall have only one customs office of
destination.

If the goods in a means of transport are examined at a
customs office en-route or anywhere in the course of
transportation, the customs authorities concerned shall
affix new seals and make a certified declaraticon of the
particulars of irregularities, if any, and of the new
seals affixed by them.

In the event of an accident or imminent danger
necessitating the immediate unloading in whole or part of
a means of transport, the carrier may on his own
initiative take such steps as may be necessary to ensure
the safety of the goods being transported or the means of
transport in which they are being transported. The
carrier should, however as soon as possible thereafter,
inform the customs office of commencement. The carrier
shall arrange where appropriate for the goods to be
transferred to other means of transport in the presence
of customs authorities concerned or any other accredited
authority shall endorse the SADC Transit document with
the particulars of the goods transferred to the other
means of transport and where possible apply the customs
seal.

on arrival at the customs office of destination, the SADC
mransit Document shall be discharged without delay. I,
however, the goods cannot be immediately entered under
another customs regime, the customs authorities may
reserve the right to discharge the document conditionally
upon a new liability being substituted for that of the
surety guaranteeing the said document.

T2 seal affixed by customs authorities are broken en-
route otherwise than in the circumstance set out in
paragraph 10 of this Article, or if goods are destroved
damaged without breaking such seals, the procedure

d down in paragraph 11 of this Article shall, without
“udice to the application of the provisions of

:omnal laws, be followed and a certified report drawn
in the form set ourt in Appendix IV of this Annex.

(7T M o
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ARTICLE 10 : Obligation of Member States and Sureties

-

Subjec: to the provisions of Article 5 of this Annex, the
ob-lgat;ons of Member States and sureties are as follows:

1]

{c)

(d}

{e)

—
Fy

1y -

Zach Member State undertakes to facllitate the transfer
To the other Mamber Statss of nne funds necessary for
pavwent of premiums or otner charges claired fronm

siretizs under the prov*smons of this Annex, or for
payments of any penalties which the transistor may incur
in the event of an offence being committed in the course
of transit transport operations.

The Member States agree to ensure that the liabilities
undertaken by sureties cover import or export duties due,
any interest thereon, and other charges and financial
penalties incurred by the holder of a SADC Transit
Document and other persons involved in the transit
transport operation under the customs laws and
regulations of the Member State in which an offence has
been committed. The surety and the persons charged with
the offence shall be jointly and severally liable for
payment of such sums. The fact that customs authoritiec
might have authorised the examination of goods elsewhere
than at a place where the business of the customs office
of commencement or destination is usually conducted shall
not affect the liability of the surety.

For the purpose of determining the duties referred to in
paragraph (b) of this Article, the particulars of the
goods as entered in the SADC Transit Document shall,
unless the contrary 1is proved, be regarded as correct.

The liability of the surety to the authorities of any
Member State shall commence from the time when the SADC
Transit Documents is accepted by the customs authorities-
of that Member State, and shall cover only the goods
enumerated in the document.

When the customs authorities of a Member State have
unconditionally discharged a SADC Transit Document, they
Tay not subsequently claim from the surety payment in
respect of the duties referred to in paragraph (b) of
this Article unless the certificate of discharge was
issued erroneously or fraudulently.

The transistor and surety shall be released from their
zwndertaking to the customs authorities of each Member
State entered when goods carried have been duly exported
2r have otherwise been accounted for satisfactorily to
the customs authorities of the Member State concernad.

where a SADC Transit Document has not been discharged or
1as been discharged conditionally, the competent
authority of a Member State shall not claim from the
surety the payment referred to in Paragraph (b) of this
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{1)

icle unless such authority has, within & period of on
v from the date on wnich the SADC Transit Document wa
raken on charge, notified the surety of the non-discharge
conditional discharge of the ddcument:

(b

orovided that where the certificate of discharge was
obtained errscneously or fraudulently, this paragraph
snall no- prevent the authorities of a Member State from
raking the necessary action agailnst the person or persons
concerned at any time thereafter in accordance with their
naticnal laws.

The claim for pavment referred to in paragraph (b) of
this Arcicle shall be made within three years from the
date wher the surety was not-ified that the relevant SADC
Transit Document had not been discharged or had been
dischargsed conditionally, or that the certificate of
discharge had been obtained erroneously or fraudulently.
However, the period of three years referred to in this
Article includes a period of legal proceedings any claim
for payment under the provisions of this Article shall
pe made within one year from the date when the decision
£ the court becomes enforceable.

The Member States shall, where feasible, use the services
available in other Member States in all transit traffic
operations provided such services are competitive and
noteless efficient than those offered by other parties.

ARTICLE 11 : Other Provisions

1:

Loy

The Member States undertake to establish or facilitate
the establishment of bonded, transit or customs areas or
vonded warehouses for the temporary storage of transit
goods where the direct trans-shipment of goods from cne
means of transport to another is not possible. The
management and operation of such bonded, transit or
customs areas and such bonded warehouses shall be in
accordance with the customs rules and regulations of the
Member States concerned.

The Member States undertake to permit and facilitate the
esctablishment of cargo, clearing and forwarding offices
:n their territories by persons, organisations or
associations of other Member States or their authorised
agents, for the purpose of facilitating transit traffic

in accordance with their national laws and regulations.

means of transport engaged in international transic

Each

craffic operations under cover of an SRCTD or any other
cvansit document approved by CMT shall have affixed to
i-s front and rear, a plate bearing the letters "SADC -
TIANSIT", the specifications of which are laid down in
mopendix V of this Annex. These plates shall be so
piaced as to be claarly visible, removable and capable of

being sealed. The seals to such plates shall be affived
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by the customs offices of commencement and shall
removed by the authorities of the offices of destination.

4. The Member States shall communicate to each other -hrough
the Sector Coordinating Unic the seals, stamps and date
stzarps they use.

5. Zach Membder State shall send to the other Member States

tnrougn the Sector Coordinating Unit, a list of its
custems offices and stations, including transitc routes
approved by it for SADC Transit Document covered traffie
and normal working hours of such cffices. Contiguous
Member States shall consult each other in deterrining ths
frontier customs offices to be included in such listcs and
wnere possible such office shall be juxtaposed.

6. In all customs operations referred to in this aAnnex, no
charges shall be levied for customs attendance, save
where it is provided on days or.at times or places other
than those appointed for such operations. Whenever
possible, customs frontier offices shall remain open for
ousiness for twenty-four hours a day or shall allow
execution of customs formalities relating to the
cransportation of goods under the provisions of this
Aannex outside the normal working hours.

7. Any breach of the provisions of this Annex shail render a
carrier liable in the Member States where the offence is
committed to the penalties prescribed by law in that
Member States.

8. Nothing contained in this annex shall prevent the Mamber
States from enacting special legislation in respect of
transport operations commencing or terminating in or '
passing through their territories provided that the
provisions of such legislation shall not conflict with
the provisions of this Annex, are extended to other
Yember States or do not confer benefits on tnird
countries that are more favourable than those enjoyed ov
the Member States.

2. Aall SADC Transit Documents may have a note explaining how
tnat particular document should be uzed.

ARTICLE 12 : Regulations

CMT shall adopt regulations to facilitare the implementation
of thisz annex.
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APPENDIX I

NOTES FOR THE USE CF THE SADC TRANSIT DOCUMENT

1. The SEDC Trars
"Deocument™ sna
commrencement w
Aan51t.

it Document herein zfter referred to as
il be prepared in the country of
nere the goods are firs:z declared to be in

b3

. Tn ooc;ment shall be printed in the Englisnh, and
Portuguese language, but completed in the language of the
country of commencement. Tne customs authorities of the
other countries traversed reserva the right to require
their translaction into their own language. In order o
a70ld unnecessary delays which might arise from this
regquirement, carries are advised to supply the operatoer
of the means of transport with the requisite

ranslations.

R A document remains valid until completion of the transit
operation at a customs office of destination provided
that it has been taken under customs control at the
sustom office of commencement within the time limit given
by issuing authorities.

- . (2) The document must be typed or multigraphed or
printed legibly.

{b) When there is not enough space on the manifest
separate sheets to enter all the goods carried,
separate sheets to the same model as the manifest
may be attached to the latter but all copies of the
manifests must contain the following particulars:

i) a reference to the sheets: and

ii) the number and type of packages and goods in
bulk enumerated on the separate sheets;

iii} the total value and the total gross weilght of
the goods appearing on the said sheets;

5. &eig 1ts, volume and other measurements shall be expressed
nirs of the metric system, and values in the currency of

t;e counzry of commencement or in the currency determinsd
by CMT.

£ . Vo erasurass or over-writing shall be allowed on the
Gocument. Any correction shall be made by deleting the
incorrect pawr1c31ars and adding, if necessary, the
rzyuired particulars. Any correctlon, acdition cor cther
s=andment shall be ecknowledged by the person maxing it
znd countersigned by the customs authoricies.
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inen the document covers coupled means of transport or
several containers, the contents of each means of
ctransport shall be indicated separately on the manifest.
Trnis information shall be proceeded by the registration
of identification number of “he means of transporc or
cencainer.

If there is meore than ons customs office of dastination,
the entries concerning the goods taken under customs

control at, or intended for, each office shall be clearly
szparated from each other on the manifesc.

in the event of customs seals being broken or goods being
daescroyed or damaged accidentally en-route, the operator
of the means of transport shall ensure that a cartified
report is drawn up as quickly as possible by the
autherities of the country in which the vehicle is
iocatecd. The operator shall approach the customs
authorities, if there are any near at hand, or, if not,
any other competent authorities. Operators shall
accordingly provide themselves with copies ¢f the
certified report form laid down in Appendix V of this
Annex on Transit Facilities withir the Community.

In the event of accident involving immediate unloading of
the whole or part of the load eén-route the operator may
take action orn his own initiative without requesting
awaiting intervention by the authorities mentionad in
paragraph 9 of these notes.

He must then furnish adequate proof that he was compelled
to take action in the interest of the means of transport
or of the load. Having taken such preventive measures as
the emergerncy may nacessictate, he shall at the first
Spportunity notify the authorities mentioned in paragraph
S of these notes in order that the facts may be verified,
the load checked, the means of Cransport sealed and
report drawn up.
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APPENDIX II

REGULATIONS RELATING TO TECHNICAL CONDITIONS
APPLICABLE TO MEANS OF TRANSPORT OTHER THAN PORTERS
AND PACK ANIMALS WHICH MAY BE ACCEPTED FOR TRANSPORT

OF GOODS WITHIN THE COMMUNITY UNDER CUSTOMS SEAL

Arproval for the intra-Comununity transport of goods by
reans oi transgport under customs seal may be c;an;ed only
f£or means of transport constructed and eguipped in such a
marner chat:

fa) customs seal can b2 simply and effectively affixed
TnereLo;
(k) no goods can be removed from or introcduced into the

sea.ed part of the means of transport without
obvious damage to it or without breaking the se&als;

rhey contain no concealed spaces where goods may oe
hidden

'!" et

The means of transport shall be so constructed that
eleven (11) spaces in the form of compartments,
receptacies or other recesses which are capable of
nolding goods are readily accessible for customs
inspection.

Should any empty spaces be formed by the different layers
0% the sides, floor andi roof of the mesans of transporz,
rhe inside surface shall be firmly fixed, solid unbrokan
ard incapable of being dismantled without ieaving cbvious
traces.

Openwngs made in the floor for technlcal purpose, such as
brlcatlon, maintenance and filing of the sand-box,

shall pe allowed only on condition that they are fitted

w7ith a cover capable of being fixed in such a way as to

render the loading compartment inaccessible from the

zutside.

Soors and all other closing systems'og means oI Cransport
stall be fi-~tad with a device which shall permit simp.e
ard effacrcive customs sealing. This device shall elther
5e secured by at least two bolts, riveted or weldsd <o
-~e nuts on the inside.

Zirges snhall be so mede and firted that doors and other
closing systzems cannot be lifced off the hinge-pins, once
snw.z; tThe screws, bolts, hirgetpins and other Ifasteners
sha.) ke welded to the outer parts of the Einges. Thnesse
se—1irerent shall be waivec, n owaver, where th: doors and
orrer closing systems hava a ocwlug devics inaccessinlsz
z.-m tnz oucside wnich, once it is applied, pr:ven:s k=
Zacrs from peing 1ifted off ctha hinge- oins.
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Doors snall bs so constructed as to cover all interstices
and ensure complete and affective closur=.

The means of transport shall be provided with a
satisfactory device for protecting the customs ss=al, or
shall be so constructed that the customs seal is
adeguately protected.

The foregoing conditions shall also apply to insulatad
vehiclies, refrigerator vehicles, tank vahicies and
furniture vehicles in so far as they are not incompatiple
fulfil in accordance with their use.

The flanges (filler caps), drain cocks and manholes of
tank wagons shall be so conduczed as to allow simple and
effective customs sealing.

Folding or collapsible containers are subject to the same
conditions as non-folding or non-collapsible containers,
provided that the locking device enabling them tc be
folded or collapsed allow customs sealing and tha- no
part of such container can be movad without breaking the
seals.
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NOTE

APPENDIX III
CZRTIFICATE OF APPROVAL OF ME2NS Or TRANSPORT
Certificate NOo ..........o0. .. Date oI expi:y .........
Attesting that the means of transport specified below
fils the conditions required for admission to intra-

£
SLDC transport of goods under customs seals.

Name and address of holder (owner of carrier)

Registration No. ......... e e e .
Other particulars .......... i, e
Tssued 8t ... v it (place) on .......... (date) ....

Signature and stamp of issuing office at ....... e '

This licence must be framed and exhibited in the cab
of the means of transport is not in use, or on a
change of owner or carrier, or on expliry of the
period of validity of the certificate, or if there
is any material change in any essential parciculars
of the means of transporc.
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APPENDIX IV
FRONT OF REPORT FORM

CERTIFIED DECLARATION OF EXAMINATION OF CONTENTS OF MEANS OF
SADC TRANSPORT

SADC Transit Document No...... Issued at .........

2. Information concerning the means of transport examined:
- Kind of means of CLransport ..............e..e....
- Registration NOL .o

Reascns for making the examination (check where
appropriate)

Seals broken or missing

Evidence of break-in

Vehicle involved in an accident
Other

— .

Results of examination (check where appropriate):

All packages were intact and none of their contents
were missin

The following goods/ﬁhckages were missfhg/damaged

—

Serial No. | Consignment Number Description | Remarks
and and kind | of goods
identification | of

' ‘ packages
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APPENDIX V

SADC MARKET TRANSIT PLATES

.

~he plates shall measure 120 by 1 000 millimetres.

The words "SADC-TRANSIT" shall be 70 millimetres high

]

3. Roman letters shall be used.
g. The letters shall be white on a blue background
5. The letter shall be arranged as follows:

" SADC TRANSIT" ||
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ANNEX V
ZNNEX CONCERNING TRADE DEVELOPMENT

TICGH CCONTRACTING PARTIES

Having regard to the provisions of Article 26 of the
Trade Protocol;

Recognising that trade development among Member States
and between Member States and third countries is an
important element of the strategy to achieve economic
development and a more eguitable international economic
order;

Convinced that trade development is an important tool in
the integration process of the Community;

Noting that trade development and promotion measures car
orovide access to a wider regional and international
markets;

rzreby agree as follows:

ARTICLE 1 : Trade Development

1.

Lad

Member States shall adopt cocherent trade develcpment
strategies.

Member States shall develop internal capacities for trade
development and create awareness on the role and
importance of trade and economic development.

In order to ensure effective distribution of goods and
services, Member States shall undertake to strengthen
infrastructure related to trade especially in the areas
of transport and storage facilities.

ARTICLE 2 : Involvement of the Business Community

-
L.

B

L

Member States shall formulate and implement trade
cevelopment policies in close cooperation with the
crivate sector.

lember States shall facilitate the formation of private
sector business associations.

Member States, in collaboration with the business
community, shall encourage and facilitate the creation of
gmall and medium scale enterprises and promocte their
rarticipation in trade. :
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ARTICLE 3 : Trade Promotion Measures

L. Mempar States shall promote the participation by the
busiress coxmunity in SADC crade fairs, national fairs
and exhibitions, specialised fairs and.trade missions.

2. In collaboration with the business community, Member
States shnall disseminate market information on the
Community and third countries.

ARTICLE 4 : Trade Related Searvices

Menber States shall facilitate the provision of trade related
services within the Community, including those relating to
insurance, freight, banking, warehousing and communication.
ARTICLE 5 : Information in the Area of Trade

1. Member States shall facilitate the establishment of

rnational and regional data bases and trade information
networks for the Region.

The trade information shall be made compatible and linked
to the World Trade Information System.

ARTICLE 6 : Harmonisation of Standards and Quality
Assurance
1. in order to improve guality and competitiveness of SADC

products and achieve the diversification of the market s
for such products, Member States shall promote harmonised
standards and appropriate quality assurance systems
within the Community, in accordance with the provisions
of this Protocol.

2. Member States and the private sector shall take measures
to ensure that SADC exports meet the guality and
standards, in accordance with specifications set by
international standards organisations.

ARTICLE 7 : Research and Development

vMember States shall promote market research and participation
in international conferences and meetlngs for the purposes of:

a) ensuring that they take advantage of the provisions of
international trade arrangements, inter alia GSP, the
rome Convention and the WTO,

z develooing well articulated and coordinated communizy

positions in international negotiations.

ARTICLE B8 : Regulations
cMT shall adopt regulations for the implementation of this
annex.
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AMENDMENT PROTOCOL ON TRADE IN THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

(SADC)
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ARTICLE 13 DEPOSITORY



112 No. 21541 GOVERNMENT GAZETTE, 12 SEPTEMBER 2000

PREAMBLE

We, the Heads of State or Government of;

The Republic of Angola

The Republic of Botswana

The Democratic Republic of the Congo
The Kingdom of Lesotho

The Republic of Malawi

The Republic of Mauritius

The Republic of Mozambique
The Republic of Namibia

The Republic of Seychelles

The Republic of South Africa
The Kingdom of Swaziland

The United Republic of Tanzania

The Republic of Zambia
The Republic of Zimbabwe

NOTING that the Protocol on Trade in the Southern African Development Community (SADC), hereinatter
referred to as “the Protocol”, entered into force on 25 January 2000;

DESIRING to implement the Protocol from 1 September 2000,

RECOGNISING that certain provisions of the Protocol require amendment;

HAVE AGREED, pursuant to Article 34 of the Protocol, read with Arlicle 36(1) of the Treaty, upon the .

following amendments:
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ARTICLE 1
AMENDMENT OF THE TABLE OF CONTENTS OF THE PROTOCOL

The Table of Contents of the Protocol is amended by adding the following after Annex V:

!

“ANNEX VI

CONCERNING THE SETTLEMENT OF DISPUTES BETWEEN THE MEMBER STATES OF THE
SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

ANNEX v

CONCERNING TRADE IN SUGAR IN THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY*

ARTICLE 2
AMENDMENT OF ARTICLE 1 OF THE PROTOCOL

Article 1 of the Protocol is amended by inserting the following definition between the definitions of “Non-
Tariff Barriers” and “Originating Goods™:

“ “Protocol” means this instrument of implementation of the Treaty and includes any Annex or amendment
thereof which form an integral part thereof.”

ARTICLE 3
AMENDMENT OF ARTICLE 9 OF THE PROTOCOL
Article 9 of the Protocol is amended by inserting the following new sub-paragraph after the existing sub-
paragraph (i):

“ () necessary to prohibit or control the importation or exportation of second-hand goods into or from
its territory under this Protocol.”
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ARTICLE 4
AMENDMENT OF ARTICLE 31 OF THE PROTOCOL

Articte 31 of the Protocol is amended by deleting sub-paragraph b) of paragraph 2 and renumbering the
sub-paragraphs consequentially.

ARTICLE S
AMENDMENT OF ARTICLE 32 OF THE PROTOCOL

Article 32 of the Protocol is amended by substituting paragraphs 1 to 6 with the following:

“The rules and procedures of Annex Vi shall apply to the settlement of disputes between Member States

concerning their rights and obligations under this Protocol.

ARTICLE 6
AMENDMENT OF ARTICLE 34 OF THE PROTOCOL

Article 34 of the Protocol is amended by:

{(a) the addition of the foliowing new paragraphs 2 and 3:

"2. In the case of a proposal to amend an existing Annex or include a new Annex to this
Protocal, the CMT shall adopt the proposal by consensus.
3. A proposal adopted by the CMT in accordance with paragraph 2 shall form an integral

part of this Protocol.”; and

(o) the existing article becoming paragraph 1.

ARTICLE 7
AMENDMENT OF ANNEX | OF THE PROTOCOL

Annex 1 of the Protocal is repealed and substituted with the Annex contained in Annex | of this

Amendment Protocol.
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ARTICLE 8
AMENDMENT OF ANNEX Il OF THE PROTOCOL

Annex |l of the Protocol is amended by inserting the Appendix contained in Annex If of this Amendment

Protocol aftér Article 12,

ARTICLE 9
INSERTION OF NEW ANNEXES

The two new Annexes contained in Annex Il of this Amendment Protocol shall be inserted after Annex Vv
of the Protocol as Annexes VI and VII.

ARTICLE 10
IMPLEMENTATION

1. Each Member State shall deposit an instrument of implementation, indicating the date upon which
that Member State shall implement the Protocol, within six months after the date of entry into
force of this Amendment Protocol. This Amendment Protocol and the Tariff Reduction Schedules,
adopted by the CMT pursuant to Article 3(2) of the Protocol, shall be implemented by each
Member State on a date not iater than twelve montnhs from the date of entry into force of thig
Amendment Protocol. No Member State shall be obliged to extend preferential treatment under
this Protocol to another Member State which has not deposited an instrument of implementation

as provided for in this paragraph.

2. No Member State shall deposit an instrument of implementation or accession to this Amendment
Protocol unless it has previously or simultaneously deposited an instrument of ratification or
accession to the Protocol.

3. Except as herein otherwise specifically provided, the Protocol shall remain of full force and effect.
4. This Amendment Protocol shall form an integral part of the Protocol.
ARTICLE 11

ENTRY INTO FORCE

This Amendment Protocol shall enter into force upon adoption by a decision of three-quarters of the
Members of the Summit,
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ARTICLE 12
ACCESSION

This Amendment Protocol shall remain open for accession by any Member State.

ARTICLE 13
DEPOSITORY

1. This Amendment Protocol and all instruments of implementation or accession shall be deposited
with the Executive Secretary of SADC.

2. The Executive Secretary shall transmit certified true copies of this Amendment Protocol and
instruments of implementation or accession to all Member States.

3 The Executive Secretary shall register this Amendment Protoco! with the United Nations, the
Organisation of African Unity and such other organisations as the Council may determine.

IN WITNESS WHEREOF, WE the Heads of State or Government or duly Authorised Representatives of
SADC Member States have adopted this Amendment Protocot in Windhoek this 7" day of August 2000 in
three (3) original texts in the English, French and Portuguese languages, all texts being equally authentic.
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Annex i

APPENDIX 1

REGULATION ON MUTUAL ASSISTANCE AND
CO-OPERATION IN CUSTOMS MATTERS

ARTICLE 1
DEFINITIONS
In this Regulation, an expression that has been defined in this Protocol has that meaning and, unless the
context indicates otherwise:
“Personal data” means all information relating to an identified or identifiable person;
“Requested customs authority” means the customs authorily of a Member State receiving a request for

assistance:

“Requesting customs authority” means the customs authority of a Member State making a request for

assistance.
ARTICLE 2
CENTRAL COORDINATING UNITS
1. Each Member State shall appoint in its customs authorily a central coordinating unit responsible for-
(@) receiving all requests for assistance;

(b) coordinating requests for assistance; and
(e maintaining contact with central coordinating units of the other Member States.

2. The activity of the central coordinating units shall not exclude, particularly in an emergency, direct
contact or co-operation between customs authorities. For reasons of efficiency and consistency, the
central coordinating units shall be informed of any such direct contact or co-operation.

3. If a customs authority is not competent to process a request for assistance, the central coordinating
unit shall forward the request to the competent national authority and inform the requesting customs

authority that it has done so.
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ARTICLE 3

LIAISON OFFICERS

1. Member States may make agreements between themselves on the exchange of liaison officers tfor

limited or unlimited periods.

2. Liaison officers may, subject to the conditions as may be agreed upon under paragraph 3, have the

following duties:

(a)

facilitating the exchange of information between Member States;

{p) providing assistance in investigations which relate to the Member State they represent;
(c) providing support in dealing with requests for assistance,
(d) advising and assisting the host Member State in preparing and executing mutual assistance
operations; and
{e) any other duties which Member States may agree between themselves.
3. Member States may agree bilaterally or multitaterally on the terms of reference and the location of

liaison officers. Liaison officers may also represent the interests of one or more other Member

,‘ States.

4. Liaison officers shall have no powers of intervention in the host Member State and shall at all times

be able to produce written authority stating their identity and their official functions.

By agreement

ARTICLE 4
REQUESTS FOR INFORMATION AND ENQUIRIES

between the requesting customs authority and the requested customs authority, officers

authorized by the requesting customs authority may, subject to detailed instructions from the requested

customs authority —

(a) obtain information from the offices of the requested customs authority where a request is made for

information

under Article 7(3)(b) or 7(3}(c) of Annex Il of this Protocol; or

(b) be present at the enquiries where a request is made for enguiries under Article 7(4)(a) ot Annex 1 of this

Protocol.
ARTICLE &
JOINT OPERATIONS
1. Customs authorities may engage in mutual assistance operations which may include the holding of

joint law enforcement exercises or the establishment of joint special investigation teams.

2. Coordination and planning of such operations shall be the responsibility of the central coordinating

units appointed under Article 2.
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Joint operations shall be subject to the foliowing rules:

(a) Requests for joint operations shall, as a rule, take the form of requests for assistance as

contemplated in-Article 7,

(b} The reci[lested- customs authority shali not be obliged to engage in an operation if the type of
operation is not permitted or not provided for under the national law of that Member State.

{©) Where officers of a Member State engage in activities in the territory of another Member
State and cause damage by their activities, the Member State in whose territory the damage
Was caused shall make good the damage in the same way as it would have done if the
damage had been caused by its own officers. That Member State shall be reimbursed in full
by the Member State whose officers have caused the damage for the amounts it has paid to

the victims or to other entitied persons or institutions.
{d In the course of operations, officers on mission in the territory of another Member State-

{i) shall be treated in the same way as officers of that Member State with regard to

offences committed against them or by them;

{ii) shall be bound by the law of the Member State in whose territory the operation takes

place; and
{iii) shall not have the right to apprehend persons or seize godds.

Information obtained by officers during such operations may be used, subject to particular conditions
laid down by the customs authority of the Member State in which the information was obtained, as
evidence by the customs authority of the Member State receiving the information.

ARTICLE 6
ORIGIN VERIFICATIONS

For purposes of mutual assistance in the verification of the statements contained in certificates of

origin contemplated in Annex | of this Protocol, a Member State may:

(a) with the assistance and co-operation of, and accompanied by, the customs authority of the
exporting Member State, visit the premises of an exporter or a producer in the territory of the
exporting Member State; and

{b) during such verification visit, inspect the bpoks, documents, records, premises, plant,
machinery and processes relating to the goods reflected on the relevant certificate of origin.

Prior to conducting a verification visit pursuant to paragraph 1, a Member State shall, through its

customs authority:

(@) request the required assistance and co-operation of the customs authority of the exporting
Member State for the proposed verification visit:
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(b) request the customs authority of the exporting Member State to make the necessary
arrangements for the proposed verification visit with the exporter or producer concerned; and

(c) request the customs authority of the exporting Member State to obtain the written consent of
the exporter or producer whose premises are to be visited.

3. A request made pursuant to paragraph 2 shall take the form of a request for assistance as
contemplated in Article 7 but shall also include the following information:

(@ the name of the exporter or producer whose premises are to be visited,;
(b} the date and place of the proposed verification visit; and
(c) the particulars of the officials to conduct the proposed verification visit.
4, Where an exporter or a producer has not given its written consent to a proposed verification visit

within 30 days of receipt of a request made by the customs authority of the exporting Member State
pursuant to paragraph 2(¢), the importing Member State may deny preferential tariff treatment to the

goods that would have been the subject of the verification visit,

5. Where a request is made to a customs authority pursuant to paragraph 2, such customs authority
may, within 15 days of receipt of the request, postpone the proposed verification visit for a period not
" exceeding 60 days. Advice of such postponement and the reasons therefor shall immediately be

forwarded to the requesting customs authority.
6. A Member State may require security for any duty or other charge which may be payable where a

verification visit is postponed pursuant to paragraph 5.

7. The customs authority of the exporting Member State conducting a verification visit shall provide the
exporter or producer whose goods are the subject of the verification with a written origin

determination in accordance with its national legislation.

8. Where a verification indicates that an exporter or a producer made false or unsupported statements

or declarations regarding the originating status of such goods, a Member State may withhold
preferential tariff treatment to similar or identical goods exported or produced by such exporter or

producer.
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ARTICLE 7
FORM AND CONTENT OF REQUESTS FOR ASSISTANCE
Requests for assistance shall:

(@ be made in writing; and

(»)] inciude the following information:
{i) the particulars of the requesting customs authority;
{ii) the measure requested;

(iii} the object of, and reason for, the request;
(iv) the legal or regulatory provisions and other legal elements involved:

(v) indications as exact and comprehensive as possible on the assistance requested,

and
(vi) a summary of the relevant facts and the enquiries already carried out.

If a request does not meet the formal requirements as set out in pafagraph 1, the requested customs
authority may ask for it to be corrected or completed but may commence with measures necessary 1o

comply with the request in the meantime.

ARTICLE 8
EXECUTION OF REQUESTS

In order to comply with a request for assistance, the requested customs authority shall proceed,
within the limits of its competence anc available fesources, as though it was acting on its own
account, by supplying information already possessed, by carrying out appropriate enquiries or by
arranging for them to be carried out.

Requests for assistance shall be executed in accordance with the national law of the requested
customs authority.

ARTICLE 9
FORM IN WHICH INFORMATION IS TO BE COMMUNICATED

The requested customs authority shall communicate results of requests for assistance to the
requesting customs authority in writing, or in electronic format, together with relevant documents,
certified copies and other materials.

Original files, documents and other materials shall be transmitted only upon request in cases where
certified copies would be insufficient.

Original files, documents and other materials that have been transmitted shall be returned as soon as
possible,
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ARTICLE 10
EXCEPTIONS TO THE OBLIGATION TO PROVIDE ASSISTANCE

1. Assistance may be refused or may be subject to certain conditions or requirements, in cases where

a Member State is of the opinion that assistance would:

(@) be likely to prejudice its sovereignty;
{b) be likely to prejudice public policy, security or other essential interests; or
(© violate any industrial, commercial or professional secret.
2. Assistance may be postponed by the requested customs authority on the ground that it will interfere

with an ongoing investigation, prosecution or proceeding. In such a case, the requested customs
authority shall consult with the requesting customs authority to determine if assistance can be given

subject to such terms and conditions as the requested customs authority may require.

3. Where the requested customs authority is not in a position to provide assistance on the grounds
contemplated under paragraph 1, it shall inform the requesting customs authority accordingly.

ARTICLE 11
CONFIDENTIALITY OF INFORMATION

1. Any information communicated pursuant to a request for assistance shall be treated as confidential
and shall at least be subject to the same protection and confidentiality as the same kind of

information is subject to under the national law of the requesting Member State.

2. Paragraph 1 shail not impede the use of information in any judicial or administrative proceedings

subsequently instituted for failure to comply with customs legislation.

3. Personal data may be exchanged only where the requesting Member State undertakes to protect
such data in at least an equivalent way as the Member State that-may supply it. To this end, the
Member States shall communicate to each other information on their applicable rules and legal

provisions relating to the treatment of personal data.

ARTICLE 12
EXPERTS AND WITNESSES

An official of a requested customs authority may be authorised to appear, within the limitations of the

authorisation granted, as an expert or witness in judicial or administrative proceedings regarding the matters

referred to in this Regulation, and produce such objects, documents or certified copies thereof,
e must indicate specifically before which

hat matters and by virtue of what title

covered by or
as may be required for the proceedings. The request for appearanc

judicial or administrative authority the official will have to appear, on w

or qualification the official will be questioned.
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ARTICLE 13
ASSISTANCE EXPENSES
1. The Member Statés shall waive all claims on each other for the reimbursement of expenses incurred
pursuant to a request for assistance.

2. Notwithstanding the provisions of paragraph 1, the customs authorities involved may consult to
determine the terms and conditions under which a request shall be executed as well as the manner jn

which the costs shall be borne:

(a) if expenses of a substantial and extraordinary nature are, or will be, required to execute the
request; or
(bh) for expenses to experts and witnesses, and those to interpreters and translators who are not

public service employees.

ARTICLE 14
IMPLEMENTATION

1. The Sub-Committee on Customs Co-operation shall ensure the satisfactory implementation of this

Regulation.

2. Any matter related to the interpretation or implementation of this Regulation shall be referred to the Sub-

Committee on Customs Co-operation.

ARTICLE 15
FINAL PROVISIONS

Each Member State may enact, where appropriate, such legistative measures as may be necessary to give
effect to the provisions of this Regulation and shall inform the Sector Coordinating Unit accordingly.



124 No. 21541 GOVERNMENT GAZETTE, 12 SEPTEMBER 2000

Annex Ili .

ANNEX VI

CONCERNING THE SETTLEMENT OF DISPUTES BETWEEN THE MEMBER
STATES OF THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

PREAMBLE
The High Contracting Parties:

HAVING UNDERTAKEN to progressively liberalise intra-regional trade in goods and services on the basis of

fair, mutually equitable and beneficial arrangements;

AND HAVING REGARD to the provisions of Article 32 of this Protocol on the settlement of disputes;

HEREBY AGREE as follows;

ARTICLE 1
SCOPE AND APPLICATION

The rules and procedures of this Annex shall apply to the settlement of disputes between Member States

concerning their rights and obligations under this Protocol.

ARTICLE 2
COOPERATION ‘
The Member States shall:
(a) at all times endeavour to agree on the interpretation and application of this Protocal;
{b) make every attempt through cooperation to arrive at a mutually satisfactory resolution of any matter that

may affect the operation of this Protocol; and

(c) make use of the rules and procedures of this Annex 10 resolve disputes in a speedy, cost-effective and

equitable manner.
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ARTICLE 3
CONSULTATIONS

A Member State may request in writing consultations with any other Member State regarding any
measure that it considers might affect its rights and obligations under the provisions of this Protocol.

The requesting Member State shall notify the other Member States and the CMT of the request,
through the Sector Coordinating Unit. Any request for consultations shall give the reasons for the
request, including identification of the measures at issue and an indication of the legal basis of the

complaint.

The requested Member State shall accord sympathetic consideration to and afford adequate
opportunity for consultations regarding any representations made by another Member State.

The requested Member State shall, unless otherwise mutually agreed, reply to the request within 10
days after the date of its receipt and shall enter into consultations in good faith within a period of no
more than 30 days after the date of receipt of the request, with a view to reaching a mutually
satisfactory solution. If the requested Member State does not respond within 10 days after the date
of receipt of the request, or does not enter into consuitations within a period of no more than 30
days, or a period otherwise mutually agreed, after the date of receipt of the request, then the
requesting Member State may proceed directly to request the establishment of a panel.

Whenever a Member State other than the consulting Member States considers that it has a
substantial trade interest in consultations being held pursuant to a request made under paragraph 1,
such Member State may notify the consulting Member States and the Sector Coordinating Unit,
within 10 days after the date of circulation of the request for consultations, of its desire to be joined
in the consultations. ' Such Member State shall be joined in the consultations, provided that the
requested Member State agrees that the claim of substantial interest is well-founded. In that event,
the consulting Member States shall also inform the CMT, through the Sector Coordinating Unit. It
the request to be joined in the consuitations is not accepted, the applicant Member State shall be
free to request consultations under this Article,

The consulting Member States shall make every attempt to arrive at a mutually satistactory

resolution of any matter and, to this end, they shall-

(a provide sufficient information to enable a full examination of how the actual or proposed
measure or other matter may affect the operation of this Protocol;
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{b) treat any confidential or proprietary information exchanged in the course of consultations on
the same basis as the Member State providing the information; and

(©) seek to avoid any resolution that adversely affects the interests of any other Member State
under this Protocol.

7. If the consulting Member States fail to resolve a matter pursuant to this Article within:
{a) 60 days after the date of receipt of the request for consultations; or
(b} such other period as they may agree,

any such Member State may request in writing the establishment of a panel.
The requesting Member State shall notify the other Member States and the CMT of the request

through the Sector Coordinating Unit.

8. In cases of urgency, including those which concern perishable goods, Member States shall enter
into consultations within a period of no more than 10 days after the date of receipt of the request. If
the consuitations have failed to settle the dispute within a period of 20 days after the date of receipt
of the request, the requesting Member State may request the establishment of a panel.

ARTICLE 4
GOOD OFFICES, CONCILIATION AND MEDIATION

1. Good offices, conciliation and mediation are procedures that are undertaken voluntarily if the
disputing Member States so agree. ‘
2. Procedures involving good offices, conciliation and mediation shall be confidential, and may be

requested at any time by a disputing Member State. These procedures may begin at any time and

be terminated at any time.

3. The Chairperson of the CMT, or any other Member of the CMT designated by the Chairperson who
is not a national of a disputing Member State, may offer good offices, conciliation or mediation with a

view to assisting the disputing Member States.
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ARTICLE 5
ESTABLISHMENT OF PANEL

The Sector C'bordinating Unit shall establish a pane! within 20 days from the date of receipt of a

request made pursuant to paragraph 4, 7 or 8 of Article 3.

The request for the establishment of a panel shall be made in writing to the Sector Coordinating Unit
and shall indicate whether consultations were held, indicate the specific measures at issue and
provide a brief summary of the legal basis of the complaint in the light of the relevant provisions of
this Protocol sufficient to present the problem clearly.

ARTICLE 6
ROSTER OF PANELISTS

The Sector Coordinating Unit shall maintain an indicative roster of panelists nominated by Member States on the
basis of their relevant expertise and qualifications as stipulated in Article 7. The roster, as well as any
modifications thereto, shali be made known by the Sector Coordinating Unit to the Member States.

ARTICLE 7
QUALIFICATION OF PANELISTS

All panelists shall:

(a)

(b)

(c)

(d)

have expertise or experience in international trade or international law, other matters covered by this
Protocol or the resolution of disputes arising under international trade agreements, and shall be
chosen strictly on the basis of objectivity, reliability and sound judgment;

be governmental and/or non-governmental individuals;
serve in their individual capacities and not as government representatives, nor as representatives of
any organization. Member States shali therefore not give panelists instructions nor seek to influence

them as individuals with regard to matters before a panel; and

comply with a code of conduct and rules of procedures to be established by the CMT.
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ARTICLE 8
PANEL SELECTION

1. A panel shall be composed of three panelists.
2. The following procedures shall apply in the selection of panelists:

(a) The disputing Member States shall endeavour to agree on the chair of the panel within 15 days
of the delivery of the request for the establishment of a panel.

(b} Within 10 days of selection of the chair, each disputing Member State shall select one panelist

who is not a citizen of such Member State.

(c) Where there are more than two disputing Member States, the Member State complained against ‘
shall select one panelist who is not a citizen of such Member State. The complaining Member
States shall jointly select one panelist who is not a citizen ot such Member States. This shall
take place within 10 days of the selection of the chair.

3. When a Member State or States, in the selection of panelists pursuant to paragraph 2 fails to agree
on the chair of the panel or to select a panelist in the prescribed time, such chair or panelist shall be
selected by lot by the Executive Secretary of SADC from a list of twelve panelists who are not
citizens of the disputing Member States. The Executive Secretary shall select the chair or panelist,
as the case may be, within 5 days after the expiry of the prescribed time referred to in paragraph 2.

4, When a disputing Member State is of the opinion that a panelist does not comply with the
requirements set out in Article 7, the disputing Member States shall consult and, if they agree, the
panelist shail be removed and another panelist shall be selected in accordance with this Article. ‘

5. Panelists shall, as far as possible, be selected from the roster contem plated in Article 6.

ARTICLE 9

TERMS OF REFERENCE OF THE PANEL

Unless the disputing Member States otherwise agree within 20 days from the date of establishment of the

panel, the terms of reference for the panel shall be:
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(a)

(b

),

(a)

(b)

©

(d)

To examine, in the light of the relevant provisions of this Protocol, the matter referred to the Sector
Coordinating Unit and to make findings, determinations and recommendations.

To determine whether the matter under dispute has nuilified or impaired benefits of the disputing
Member States according to the provisions of this Protocol.

To make findings, as and when appropriate, on the degree of adverse trade effects on any Member
State of any measure found not to conform with the provisions of this Protocol or to have caused

nullification or impairment of the complaining Member State.
To recommend that the Member State complained against brings a measure into conformity with

this Protocol where such a measure is found to be inconsistent with this Protocol.

ARTICLE 10
PANEL PROCEDURES

Unless the disputing Member States otherwise agree, the panel shall conduct its proceedings in accordance

with the following rules of procedure:

the disputing Member States shall have a right to at least one hearing before the panel as well as the
opportunity to provide initial and rebuttal written submissions;

the panel’s hearings, deliberations and initial report, and ail written submissions to and communications
with the panel shall be confidential: and

the disputing Member States may be represented during the panel procedures by legal representatives
or other experts.

ARTICLE 11
PROCEDURES FOR MULTIPLE COMPLAINTS

Where more than one Member State requests the establishment of a paneli related to the same matter, a
single panel may be established to examine these complaints taking into account the rights of all

Member States concerned. A single panel should be established to examine such compiaints whenever
feasible.



13¢  No. 21541 GOVERNMENT GAZETTE, 12 SEPTEMBER 2000

2. The single panel shall organize its examination and present its findings Vto the CMT in such a manner
that the rights which the disputing Member States would have enjoyed, had separate panels examined
the complaints, are in nc way impaired. {f one of the disputing Member States so requests, the panel
shall submit separate reports on the dispute concerned. Notwithstanding the provisions of Article 10(b},
the written submissions by each of the complaining Member States shall be made available to the other
complaining Member States, and each complaining Member States shall have the right to be present
when any one of the other complaining Member States presents its views to the panel.

3. If more than one panel is established to examine the complaints related to the same matter, to the
greatest extent possible, the same persons shall serve as panelists on each of the separate panels and

the timetable for the panel process in such disputes shall be harmonised.

ARTICLE 12
THIRD PARTY PARTICIPATION

A Member State that is not a disputing Member State having a substantial trade interest in a matter before a
panel and which notified its interest in writing to the CMT, through the Sector Coordinating Unit, shall have an
'opportunity to attend ali hearings, to make written and oral submissions to the pane!l and to receive the written

submissions of the disputing Member States.

ARTICLE 13
ROLE OF EXPERTS

On request of a disputing Member State, or on its own initiative, the panel may seek information and technical

advice from any person or body that it deems appropriate. ‘

ARTICLE 14
INITIAL REPORT

1. Unless the disputing Member States otherwise agree, the panel shall base its initial report on the
submissions of the participating Member States and on any information before it pursuant to Article
13.

2. Unless the disputing Member States otherwise agree, the panel shall, within 90 days after the last

panelist is selected or 45 days in the case of urgency, including those concerning perishable goods,

present to the disputing Member States an Initial report containing: ‘
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(a) findings of fact;

(b) its determination as to whether the measure at issue is or would be inconsistent with the
obligations of this Protocol or cause nullification or impairment, or any other determination
requested in the terms of reference; and

(c) its recommendations for resotution of the dispute.

The disputing Member States may submit written comments to the panel on its initial report within 15

days of presentation of the initial report. In such an event, and after considering such written

comments, the panel, on its own initiative or on the request of any disputing Member State, may;

(@) request the views of any participating Member State;

(b) reconsider its initial report; and

(c) make any further examination that it considers appropriate,

ARTICLE 15

FINAL REPORT

A panel shall present to the disputing Member States a final report within 30 days of presentation of
the initial report, unless the disputing Member States otherwise agree.

No panel shall, either in its initial report or its final report, disclose which panelists are associated
with majority or minority opinions.

A panel shall transmit to the CMT, through the Sector Coordinating Unit, its final report.
Unless the CMT decides by consensus not to adopt the report, the final report of the panel shall be

adopted by the CMT within 15 days after it is transmitted to the CMT and shalll promptly be made
public thereafter by the Sector Coordinating Unit.

ARTICLE 16
PANEL RECOMMENDATIONS
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Where a pane! concludes that a measure is not consistent with this Protocol, it shall recommend that the .
Member State complained against bring the measure into conformity with this Protocol. In addition, the
panel may suggest ways in which the Member State complained against may implement the
recommendations.

ARTICLE 17
IMPLEMENTATION OF PANEL RECOMMENDATIONS

The Member State complained against shall inform the Sector Coordinating Unit of its intentions in respect
of implementation of the recommendations of the panel. lfitis impracticable to comply immediately with the
recommendations, the Member State complained against shall have a reasonable period of time in which to
do so. The reasonable period of time shall be the period of time proposed by the Member State complained
against or a period mutually agreed by the disputing Member States. In any case, the period shall not .

exceed 6 months from the date of adoption of the panel report.

ARTICLE 18
COMPENSATION AND SUSPENSION OF CONCESSIONS

1. Compensation and the suspension of concessions or other obligations are temporary measures
available in the event that the recommendations of the panel, as adopted, are not implemented
within a reasonable period of time determined in accordance with Article 17. Full implementation of
the panel recommendations to bring a measure into conformity with this Protocol shall always be

preferred.

2. If the Member State complained against fails to bring the measure found to be inconsistent with this ‘
Protocol into conformity within the reasonable period of time determined in accordance with Article
17, it shall enter into negotiations with the complaining Member State with a view to developing a
mutually satisfactory solution. If no satisfactory solution has been agreed within 20 days after the
expiry of the reasonable period of time determined in accordance with Article 17, the complaining
Member State may request authorization from the CMT, through the Sector Coordinating Unit, to
suspend concessions or other obligations of equivalent effect to the level of the nullification or

impairment.

3. Uniess the CMT decides by consensus otherwise within 20 days from the date of receipt of the
request for authorization to suspend concessions or obligations, such authorization shall be granted.
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'1.

4, In considering what benefits to suspend, a complaining Member State shall first seek to suspend
benefits in the same sector or sectors as that affected by the measure or other matter that the panel
has found to be inconsistent with the obligations of this Protocol. A complaining Member State that
considers it is not practicable or effective to suspend benefits in the same sector or sectors may

suspend benefits in other sectors.

5. If the Member State complained against objects to the level of suspension prdposed, the matter
shall as far as possible be referred for arbitration to the original panel. Should the original panel not
be available, the Executive Secretary of the SADC shall appoint a panelist. The original panel or
panelist, as the case may be, shall be appointed within 10 days from the date of receipt of the
request for arbitration. The arbitration shall be completed within 30 days after the date of
appointment of the original pane!l or panelist, as the case may be. Concessions or other obligations
under this Protocol may not be suspended during the course of arbitration.

6. The panel or panelist acting pursuant to paragraph 5 shall determine whether the level of the
proposed suspension is equivalent to the level of impairment as a result of a measure not complying
with this Protocol. The disputing Member States shall accept the decision on the issue submitied to
the panel or panelist as final. The CMT shall be informed, through the Sector Coordinating Unit, of
the decision of the pane! or panelist and shall within 20 days after the date of receipt of the decision
of the panel or panelist, unless it decides by consensus otherwise, grant authorization to suspend
concessions or other obligations where the request is consistent with the decision of the panel or

panelist.

ARTICLE 19
EXPENSES

The CMT shall determine the amounts of remuneration and expenses that will be paid to panelists and
experts appointed in terms of this Annex.

The remuneration of panelists and experts, their travel and lodging expenses and all other general expenses
of panels shall be borne in equal parts by the disputing Member States orin a proportion as determined by a

panel.

Each panelfist or expert shall keep a record and render a final account of his or her time and expenses and
the panel shall keep a record and render an account of all general expenses. The Sector Coordinating Unit
shall control such accounts and make all payments against the accounts of the disputing Member States.
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ARTICLE 20
REGULATIONS

The CMT shall adopt regulations to facilitate the implementation of this Annex.
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APPENDIX V TO ANNEX 1

PART 1

REGULATION ON THE TARIFF QUOTAS, TIME PERIODS
AND ARRANGEMENTS FOR THE ADMINISTRATION AND ENFORCEMENT
IN RESPECT OF PRODUCTS OF HS CHAPTERS 50 TO 63 EXPORTED
TO SACU BY MMTZ MEMBER STATES

ARTICLE 1
DEFINITIONS

In this Regulation, an expression that has been defined in this Protocol has that meaning.

ARTICLE 2
SCOPE

The provisions of this Regulation shall apply to products of HS chapters 50 to 63 exported to SACU by
MMTZ Member States, which comply with the rules of origin set out in column (4) of the list in Appendix i to
Annex | of this Protocol. Such products shall be admitted free of duty into SACU, subject to the annual tariff
quotas set out in Pant 1 of this Regulation.

ARTICLE 3
REGISTRATION AS CERTIFIED EXPORTER

1. A manufacturer in an MMTZ Member State who wishes to export goods to SACU under this
Regutation, shall apply to the competent authority of an MMTZ Member State for registration as a
certified exporter. The competent authority of an MMTZ Member State shall notify the SACU
central coordinating authority in writing of the particulars of a manufacturer registered as a certified
exporter by it, within seven working days after such registration,

2. Only certified exporters, registered in accordance with the provisions of paragraph 1 of this Article,
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shall qualify for treatment, in accordance with the provisions of Article 2 of this Regulation.

ARTICLE 4
ALLOCATION OF TARIFF QUOTAS

1. The competent authority of each MMTZ Member State shall be responsible for the allocation and
management of the tariff quotas aliocated to such Member State in terms of Part 1 of this
Regulation. Tariff quotas shall be allocated, at least, at the four digit level of the HS.

2. The competent authorities of the MMTZ Member States shall notify the SACU central coordinating
authority in writing of the tariff quota allocations made by them and of any adjustments to such
allocations, within seven working days after such allocations or adjustments have been made and
the SACU central coordinating authority shall, within one working day after receipt of such written ‘
notice, advise all SACU customs authorities accordingly.

ARTICLE 5
EXPORT PROCEDURES

1. Any products which are exported from an MMTZ Member State to a SACU Member State shall -

{a) be consigned directly from the premises of a certified exporterto a consignee in a SACU

Member State; and
(b) be covered by an export certificate in the form prescribed in Part 2 of this Regulation,

2. Notwithstanding the provisions of Rule 9(1) of Annex | of this Protocol, a certificate of origin is not
required to be submitted in respect of products which are covered by an export certificate as

contemplated in paragraph 1(b) of this Article.

3 The provisions of Rule 9(3) and (4} of Annex | of this Protoco! shall apply mutatis mutandis in
respect of any verification required by any importing SACU Member State concerning any

statement in an MMTZ export certificate.

4, An issuing authority of an MMTZ Member State shall, upon certification of an export certificate,
transmit a copy of such export certiticate to the SACU central coordinating authority by facsimile
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transmission within one working day of such certification. The SACU central coordinating authority
shall confirm receipt of such faxed copy within one working day of receipt. The SACU central
coordinating authority shall transmit a copy of such export certificate by facsimile transmission to
the customs authority at the port of entry of the importing SACU member State, which is indicated
on such export certificate, within one working day after receipt of such certificate.

Upon presentation of an original export certificate, the customs authority of the importing SACU
Member State shall compare such original certificate with the copy of such certificate received by it

in terms of paragraph 4 of this Article.

Upon clearance of a consignment of products, the customs authority of the importing SACU
Member State shall transmit, by registered post, the original export certificate to the SACU central
coordinating authority within one working day after the clearance of such products. The SACU
central coordinating authority shail deduct the quantities which appear on an export certificate from
the tariff quotas of the MMTZ Member State from whose territory such products were consigned

and shail notify all SACU customs authorities accordingly.

The issuing authorities of the MMTZ Member States shall notify the SACU central coordinating
authority in writing of the cancellation of any export certificate issued by them, within seven working
days after such cancellation has been made and the SACU central coordinating authority shall,
within one working day after receipt of such written notice, advise all SACU customs authorities

accordingly.

The relevant MMTZ and SACU authorities shall fully cooperate and resolve any issues arising from
the administration of the quota system in an amicable way with a view to enhsuring the smooth
implementation of the quota system.

For the purpose of this Article, products shall be deemed to be consigned from an MMTZ member
State on the date on which the export certificate, under which such products are exported to SACU,
has been certified by an MMTZ | issuing authority, provided such goods are exported not later than
20 working days after the date of certification.

ARTICLE &
REVIEW
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This Regulation shali be reviewed in year 2003,

ARTICLE 7
TEXTH.E AND CLOTHING COMMITTEE

1, A Textile and Clothing Committee (hereinafter referred to as the “TCC”) is hereby established. The
TCC shali consist of representatives from all Member States and shall meet at least twice a year.

2. The functions of the TCC shalf include -
{a) monitoring the ailocation of taritf quotas contemplated in Article 4 of this Regulation;

(b) monitoring the operation of and compliance with the export procedures contemplated in
Article 5 of this Regulation; ‘

(c) undertaking the review contemplated in Article 6 of this Regulation;
(d) generally reviewing the implementation of this Regulation; and
(e) performing such other functions as may be determined by the CMT.

3. The TCC shall develop its own rules of procedure.

ARTICLE 10
COMPETENT AND ISSUING AUTHORITIES AND SACU CENTRAL COORDINATING AUTHORITY

1. For purposes of the implementation of this Regulation, MMTZ Member States shall be notified of
the particulars of the SACU central coordinating authority, within 10 working days of the entry into

force of this Regulation.

2. MMTZ Member States shall notify the SACU central coordinating authority, within 10 working days
of being notified as provided for in paragraph 1 of this Article, of the particulars of their competent
authorities and of their issuing authorities. Any change in the particulars of such authorities shall be

notified to the SACU central coordinating authority at least 20 working days prior to such intended

change.
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ARTICLE 11
DURATION

This Regulation shall enter into force on 1 September 2000 and remain in force until 31 December 2005.

ANNUAL TARIFF QUOTAS
HS CHAPTER 52 | HS CHAPTER 55 | HS CHAPTER 60 | HS CHAPTERS | HS CHAPTER 63
61 AND 82
Kg Kg Kg Kg Kg
4} (2) (3) (4) 3] 6)
MALAWI 1200 000 43 000 0 B 565 000 665 000
MOZAMBIGUE 3 600 000 0 0 3 900 000 170 000
TANZANIA 1 200 000 0 0 500 000 150 000
ZAMBIA 1700 000 390 000 60 000 500000 300 000
Notes:
1. The annual taritf quotas shall be valid and calculated from 1 January to 31 December of the same
year.
2. Any tariff quotas not used in a quota year may not be transferred to the following year or
transferred from one HS chapter to another.
3. The tariff quotas set out in column (5) of the above table refer to combined quotas for HS chapters

61 and 62 and not Separate quotas applicable to each HS chapter,

4. Preferences shall only be extended:
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= inthe case of HS chapter 52, to products of HS headings 52.04 to 52.12;

» inthe case of HS chapter 55, to products of HS headings 55.08 to 55.16;

» inthe case of HS chapter 60, to products of HS headings 60.01 rand 60.02;

+ inthe case of HS chapter 61, to products of HS headings 61.01 to 61.17;

» inthe case of HS chapter 62, to products of HS headings 62.01 to 62.17; and
+ in the case of HS chapter 63, to products of HS headings 63.02 to 63.08.

5. No preferences shall be extended to products of HS chapters 50 to 63 unless tariff quotas are

provided for such products in the above table.
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PART 2
DRAFT

SADC-MMTZ EXPORT CERTIFICATE
(see notes overleaf before completing this form)

SACU PORT OF ENTRY: No.: MAL/MOZ/TAN/ZAMB - 00001

1. Exporter (Name and full adress) 2. Consignee (Name and full address)

3. Customs Tariff No. Description

(six digit fevel)

Units

‘Value for duty purposes
in a SACU Monetary Unit

Number and Date of
invoices

4. Declaration by the Certified Exporter
I, the undersigned, hereby declare that the
above details are correct, that alt the goods
were produced by the certified exporter
and that they comply with the origin
requirements specified for those goods in
part 3 of Appendix V to Annex | of the
SADC Protocol on Trade

5. Certification by
Issuing Authority

Declaration certified

Itis hereby certified, on
the basis of control carried
out, that the products fali
into the description of pro-

6. For Customs Purposes
(Optional}

............. LETE TR

Export Document No.,

duets eligible for preferan- Date
ces and that sufficient
quota exists for this product,
in terms of Appendix V lo e et ans
Annex [ of the SADC Protocol Customs Office
on Trade
Country
{Place and Date}
...... Date
(Signature) Crigin Stamp retsrrriaraasaeeaas
and Signature Signature
of Customs or
.............. Other Designated
Authority
(Capacity)
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6. Request for Verification, to:
MMTZ Issuing Authority

Verification of authenticity and accuracy of this
certificate is required

(Signature)

STAMP

7.

Result of Verification

Verification carried out shows that this Certificate

was correctly issued and the
information contained is accurate

does not meet the requirements as
to authenticity and accuracy
(see remarks appended)

[N EE TR TR P L T I T T Y

(Place and Date}

(Signature)

STAMP

2. This certificate is issued in triplicate:
Criginat

NOTES

Duplicate - remains with MMTZ Issulng Authorlty
Triplicate - remains with Certified Exporter

1. Goods must be described in accordance with commercial practice, at HS code six digit level,
and with sufficient detail to enable them to be identified.

- to accompany the documents relating to this consignment
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PART 3

LIST OF WORKING OR PROCESSING CONFERRING ORIGIN ON TEXTILE GOODS
ORGINATING IN MMTZ MEMBER STATES AND SUBJECT TO TARIFF QUOTAS

HS DESCRIPTION OF PRODUCY WORKING OR PROCESSING CARRIED OUT ON NON-
HEADING ORIGINATING MATERJIALS THAT CONFER ORIGINATING
No. STATUS
(1) (2) (3) )
5204 to 5207 Yarn and thread of cotton Manufachae from fires
5208 to 5212 Woven fabﬂcs of cotton;
- Incorporating rubber thread Manufachure fioet single yam
~  Other Marudachure from single yamn
5508 to 5511 Yarn and sewing thread of man-made stapla Manufachure from fibres
fibres .
5512 to 5516 Woven fabrics of man-made staple fibres:
- Incorporating rubber thread Manufachee from single yam
-~ Other Marufacture from single yam
Chapter 60 Knitted or crocheted fabrics - Marnifacture from single yam
Chapter 61 Artictes of apparel and dlothing accessories,

knitted or crocheted:

- Obtalned by sewing together or Laying out and austting of uncut
otherwise assembling, two or more fabwic; assernbly of cut components
pieces of knitted or crocheted fabric by stibching or other sppropriate
which have been ejther aut to form or methods; necessary finkshing,
obtained directly to form incharding addition of trim and other

and packaging of finished tems;

or

Hﬂgd’dwd_ components from
single yarn, looping and lining of
Induxding exdcition oftrimand other
firciings, washing e pressing eic.;
anvd pacicaging of finished Rerms

- Cther Marufacture from single yam

Chapter 62 Articles of apparel and clothing accessories, ’ Laying out and culting of uncut
not knitted or crocheted Tabxic; assembly of cut components
bysﬂdigormm
inchudirg addition of trim and oher
finclings, washing and pressing eic;
_ and packaging of finistyed Resres;
6302 to 6308 Other made-up textile articles Laying out and cutting of uncut
H:t:l?aruydutm
by stitvhing or othwr sppropriake
induding aciition of trirn and other
findings, washing and pressing oix;
ol padaging of fnished e
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ANNEX VI

CONCERNING TRADE IN SUGAR IN THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

PREAMBLE
The High Contracting Parties:

HAVING REGARD to the objectives of this Protocol and of its importance as an instrument to facilitate
the achievement of the aim of regional economic integration and the creation of a single market through
increased harmonisation of policies and liberalisation of taritfs and removal ot NTBs on trade;

NOTING, however, that the world sugar market is highly distorted and conscious of the fact that the world
price for sugar is a durﬁped or subsidised price resulting in the continuing need for most sugar producing
countries to impose tariffs and NTBs against the free importation of sugar in order to protect their
domestic industries;

RECOGNISING, therefore, that for as long as the world sugar market remains highly distorted, sugar will
be a product requiring special dispensation within the framework of this Protoco! so that no sugar industry
within the Region will suffer injury;

MINDFUL of the need to establish a stable investment climate leading to both growth and development of
SADC economies and of the need to maintain the Region as a reliable bloc of world competitive low cost
sugar producers, well positioned to take advantage of the anticipated higher world prices once global

liberalisation in sugar trade occurs;

ACKNOWLEDGING the need to improve and maintain the efficiency of all sugar producers within the
Region through the exchange of research, training and information;

HEREBY AGREE as follows:

ARTICLE 1
DEFINITIONS

In this Annex, an expression that has been defined in this Protocol has that meaning and, unless the

context indicates otherwise:

“Marketing Year” means a period of twelve months commencing on 1 April and ending on 31 March, and
“annual” and “annum” shall have a corresponding meaning;

“MTTQ" means metric tons tel quef,
“Net surplus producer” means a sugar producing Member State, which has a net surpius production;

“Net surplus production” means the sugar wholly produced in any marketing year by a sugar producing
Member State In excess of the sugar required to satisfy its total domestic consumption and to fulfil its
preferential quotas granted by the European Union, the United States of America or any similar
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preferential quota granted to it or which may be granted to it in the future by any other third country ¢
bloc of third countries, and in the case of other Member States, the quanfity of sugar per annum which are
sold into SACU in terms of preferential trade agreements;

“Preferential quota” means a tariff rate quota with preferential customs duties applying under the quota

limit;

“Sugar’ means raw sugar, refined sugar and direct consumption crystal sugar;

“Technical Committee on Sugar (TCS)" means the body comprising representatives of Member States

and sugar industries in all Member States;

“Ton” means a metric ton of sugar, te/ quel.

ARTICLE 2

OBJECTIVES

The objectives of this Annex are:

(&

{p)

(¢}

(d)

to promote, within the Region, production and consumption of sugar and sugar- containing
products according to fair trading conditions and an orderly regional market in sugar for the
survival of the sugar industries in alf sugar producing Member States, in anticipation of freer

global trade;

in support of the long term objective set out in paragraph 1 of Article 3, to provide temporary
measures to insufate Member States’ sugar producing industries from the destabilising effects of
the distorted global market and, in this regard, to harmonise sugar policies and regulate its trade
within the Region during the interim period until world trade conditions permit freer trade in sugar:

to create a stable climate for investment, leading to the growth and development of sugar

industries in the Member States:
to improve the competitiveness of the sugar producing Member States in the world sugar market;

to faciiitate the sharing of information, research and training with a view to improving the
etficiency of growers, millers and refiners of sugar in the Member States:

to facilitate the development of smail and medium sugar enterprises; and

to create stable market conditions in the Member States so as to encourage the rehabilitation and
development of all sugar industries with a view to facilitating direct foreign investment and the
creation of employment opportunities.
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ARTICLE 3

RECIPROCAL MARKET LIBERALISATION

1. The long term objective of this Annex is to establish full liberalisation of trade in the sugar sector in
the Region after the year 2012. Such liberalisation will be dependent on a positive review of
conditions prevailing in the world sugar market five years after entry into force of this Annex In order
to ascertain if the world sugar market has normalised sufficiently to make such liberalisation

acceptable.

2 The liberalisation contemplated in paragraph 1 will ba on a reciprocal basis and wili also involve the
removal of NTBs in relation to SADC sugar trade. However, in the interim period, market access will
be on a non-reciprocal basis into the SACU on the terms outlined in Articles 4, 5 and 6.

ARTICLE 4

NON-RECIPROCAL ACCESS TO THE SACU MARKET BASED ON MARKET GROWTH

1. A portion of the SACU sugar market, based on the annual growth in that market, will be allocated to
each SADC net surplus producer according to each producer's relative net surplus production.

2 The denominator for the calculation of each net surplus producer's share will be the total SADC net
surplus production.

3. Annual growth of the SACU market wili be deemed to be 45 000 tons in marketing year one, 91000
tons in marketing year two and 138000 tons in marketing year three. In marketing years four and five

the growth shall be reviewed on the basis of the actual growth in the SACU market during the prior
three marketing years, with minimurn access for these marketing years set at 138000 tons.

ARTICLE 5

ADDITIONAL NON-RECIPROCAL ACCESS TO NON-SACU SADC SURPLUS SUGAR PRODUCING
MEMBER STATES

1. Duty free access to the SACU sugar market of 20000 tons of sugar per annum shall be available to
the non-SACU SADC surplus sugar producing Member States and will be allocated according to each

producer's relative net surplus production.

5 The denominator for the calculation of each net surpius producer's share will be the total non-SACU
SADC net surpius production.

3. In the event of the non-SACU SADC net surplus production being less than 20000 tons, then the
duty-free access to the SACU markst shall be limited to the actual net surptus production.
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ARTICLE 6
GENERAL PROVISIONS RELATING TO MARKET ACCESS
Access will be established through duty-free quotas extended to net surplus sugar producers,

Duty-free quotas, as contemplated in paragraph 1, will be calculated In each marketing year on
the basis of production, consumption and exporl forecasts for the year in question. Initial forecasts
will be submitted in February of each year based on production, consumption and export forecasts
for the coming marketing year, and reviewed at the end of June of that year. Access thus
established will be adjusted in the succeeding marketing year or as soon as possible thereafter on
the basis of actuals. Submitted forecasts will be reviewed by the TCS in consultation with the
Member States,

.

The determined allocations are not transferable between Member States. In the case of force
majeure, the quantities not supplied will be redistributed according to actual production,
consumption and export figures of the remaining net surplus producers.

Quantities will be measured in MTTQ.

Any new sugar producer in the Region will be acconimodated in this Annex.

ARTICLE 7.
CO-OPERATION IN AREAS OF COMMON INTEREST

Co-operation in areas of common interest as identified by the TCS will be aimed at facilitating a
balanced expansion of national industries with the ultimate objective of promoting the
development of a regional competitive industry. Co-operation in the following areas shall be
established with a view to increasing efficiencies of all SADC sugar producers:

(a) The TCS, established in terms of Article 9, will initiate dialogue on the usage and
upgrading of infrastructure and adopt rules on the transfer of information in relation to
sugar technology and research, training, promotion and marketing.

(b) Recognising established official customs cooperation arrangements, the TCS will make
recommendations to such bodies on issues related to cross-border trade in sugar in the
Region aimed at improving information flows on trade in sugar in the Region and
improving border control.

(c) Information on the nature and performance of existing national initiatives pertaining to the
development of small- and medium size enterprises will be shared. Information on simitar
initiatives in other parts of the world will be collected and considered. Such information
could be used to design appropriate strategies for small- and medium size enterprise
development.
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(d) Developments occurring in the rest of the world which have implications for sugar
industries in the Region will be identified and monitored, and pro- active regional
strategies will be pursued.

2. The TCS will establish terms of reference relating to the implementation of actions in the identified
and new areas of cooperation, and may appoint technical working groups to obtain related
jnformation and submit recommendations.

ARTICLE 8
IMPLEMENTATION
1. Market access as provided for in Article 4 will be effected on 1 Aprif 2001.
2. Market access as provided for in Article 5 will be effected upon implementation of this Annex but
the access tonnage will be established pro rata to the period remaining to 31 March 2001, .
3. Co-operation fn areas of common interest will be effected on 1 September 2000.
ARTICLE 8

INSTITUTIONAL FRAMEWORK

1, The TCS is hereby established to manage the agreed terms for market access and to co-ordinate

actions in the areas of cooperation outlined in Article 7.

2. The TCS will establish a secretariat, the functions of which will be to implement and monitor the
market access arrangements, procure and collate statistical information concerning sugar from
Member States, disseminate such information amongst Member States, and supply secretarial
services to the SADC Sugar Committee and its Working Groups.




